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Abstract 

The acts of terrorism committed by non-state actors on September 11, 2001 were promptly 

responded by the use of force against Afghanistan, thus, commencing the ‘war on terror.’ This 

thesis sets out the essential components of the international legal framework i.e. jus ad bellum and 

jus in bello against which the September 11 attacks and the lawfulness of measures taken in 

response, thereto, fall to be assessed. The main emphasis remains on relevant laws in relation to 

the responsibility for 9/11 terrorist attacks, lawful constraints on the use of force in self-defense, 

limitations on conduct of hostilities under the humanitarian principles and safeguards provided by 

law-enforcement paradigm to protect basic human rights. 

This study is, therefore, to highlight the existence of international legal regime capable of 

addressing the events such as September 11 and governing the responses to that. It enquires the 

compatibility of the ‘war on terror’ with the legal framework provided by international 

law especially the Law of Armed Conflict in order to find out the legitimacy of use of force in 

preemptive self-defense, conduct of military operations to prevent transnational terrorism, 

targeted killings, collateral damage, detention operations and prosecution procedures. It also 

refers to the implications for states responsible for noncompliance to the law and 

subsequently for international rule of law. In this regard, the study explores that 

interpretation of the law is significant that regulates the state-based rationale behind 

compliance or noncompliance to the law. If there is a state-will to focus on humanitarian 

protection of individuals then rationale is more related to the applicability of the law, and if a 

state uses its influence and powerful status to achieve political-military objectives then rationale is 

less concerned about the rule of law. 

This proposition constitutes the threshold of applicability of the law in the ‘war on terror' 

and eventually leads to the conclusion that unilateral use of force to counter terrorism is not a 

viable solution rather it obscures international law as a legal framework in such military 

operations. This thesis, thus, maintains that the existing international norms and standards can 

only establish the rule of law, if states interpret the law in its simplest form, apply it regardless 

of their vested interests and pay due respect to international legal regime. 
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Introduction 

The September 11, 2001 terrorist attacks have brought the world at the crossroad of the 

most serious crisis in modern times.1 On September 29, 2001, the US President George W. Bush 

said that: 

“Our war on terror will be much broader than the battlefields and beachheads of the past. 

The war will be fought wherever terrorists hide, or run, or plan.”2  

Such proclamation of a war beyond a typical battlefield, thus, witnessed the largest 

display of military might since the World War II (WW II) i.e. the ‘war on terror.’3 This 

unprecedented military operation was launched in the context of preemptive self-defense.4 

However, its onset and course of conduct happened to be an act of absolute unilateralism taking 

precedence over the United Nations (UN) Charter, diminishing the possibility of multilateralism 

and swelling the bitter desolations. The norms and mechanics of international legal system were 

not only undermined but also put them aside by envisaging a wide spectrum for this military 

onslaught. President Bush added that: 

“[O]ur war on terror begins with al Qaeda, but it does not end there. It will not end until 

every terrorist group of global reach has been found, stopped and defeated …We will 

direct every resource at our command … every necessary weapon of war … to the 

destruction and to the defeat of the global terror network … Every nation in every region 

now has a decision to make: Either you are with us, or you are with the terrorists … From 

this day forward, any nation that continues to harbor or support terrorism will be regarded 

by the United States as a hostile regime.”5 

1 On September 11, 2001, four passenger planes were hijacked and deliberately flown into the twin towers of the 
World Trade Center in New York; Pentagon, Washington, DC; and into a field in Western Pennsylvania.   
2 Kenneth Roth, "Drawing the Line: War Rules and Law Enforcement Rules in the Fight against Terrorism," Foreign 
Affairs  (2004). 
3 George W. Bush, "Address to a Joint Session of Congress and the American People,"(September 20, 2001). The 
phrase "war on terror" was first used by US President George W. Bush. See Appendix A. 
4 "U.S. Congress Joint Resolution No. 23 (Public Law 107-40)," (Washington D.C.: 107th U.S. Congress First Session, 
September 14, 2001). See Appendix B. 
5 "Address to a Joint Session of Congress and the American People." See Appendix A. 
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Keeping aforesaid concept of the ‘war on terror’ in view, this study is, therefore, 

primarily based on the precept that has warranted the development of international norms and 

rules governing war since long. This basic principle, which provides basis for the Law of Armed 

Conflict (LOAC) is that the authority of war must be restricted by applying certain limitations on 

means and methods and use of weapons to reduce sufferings inevitably caused by a war. This 

idea may be considered as intuitive, but certainly resort to force without regulations is like an 

oxymoron in the context of public international law, thus, its moral legitimacy cannot be 

preserved. The post-September 11 executive decisions regarding use of force against 

transnational terrorism with the law-triggering paradigm, nonetheless, challenged this percept as 

never before and seek worldwide attention for alternative arrangements of international legal 

framework. 

On October 7, 2001, the US employed force “against al Qaeda terrorist training camps 

and military installations of the Taliban regime in Afghanistan,”6 while attributing responsibility 

of September 11 terrorist attacks to non-state actors i.e. al Qaeda supported by Taliban regime in 

Afghanistan.7 This military operation raised a basic legal question that did the US act lawfully. 

To deal with this question, international law has two general expressions i.e. jus ad bellum (the 

right to resort to force) and jus in bello (rules relating to the conduct of warfare). The jus ad 

bellum reflects the concept of ‘just war’ under Articles 2(4) and 30-51 of the UN Charter8 and 

deals with the legality of US proclamation to resort to force in Afghanistan. The jus in bello 

considers those rules, which are related to the conduct of actual hostilities in the ‘war on terror’ 

irrespective of whether the use of force was legal or not. It limits means and methods to be used 

in an armed conflict and provide protection under provisions of the Four Geneva Conventions of 

1949 and Additional Protocols of 1977.9  

6 "Address to the Nation on Operations in Afghanistan,"(October 7, 2001). See Appendix C. 
7 John Negroponte, "Letter to the President of Security Council (S/2001/946),"(October 8, 2001). See Appendix D. 
8 Charter of the United Nations, 1 UNTS XVI, (24 October 1945). Also see Appendix E. 
9 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 
75 U.N.T.S. 31 (entered into force on 21 October 1950) [hereinafter GC (I)]; Geneva Convention for the Amelioration 
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 75 U.N.T.S. 85 (entered into 
force on 21 October 1950) [hereinafter GC (II)]; Geneva Convention Relative to the Treatment of Prisoners of War, 
75 U.N.T.S. 135 (entered into force on 21 October 1950) [hereinafter GC (III)]; Geneva Convention Relative to the 
Protection of Civilian Persons in Time of War, 75 U.N.T.S. 287 (entered into force on 21 October 1950) [hereinafter 
GC (IV)]; Protocol Additional to the Geneva Conventions of 12 August 1949 Relating to the Protection of Victims of 
International Armed Conflicts (Protocol I), 1125 U.N.T.S. 3 (entered into force on 7 December 1978) [hereinafter AP 
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1.1. Conceptual Understanding 

A detailed analysis of lawfulness of waging the ‘war on terror’ and interconnected issues 

regarding its conduct and applicability of the LOAC is carried out in the subsequent 

chapters, however, it is imperative at this point to have conceptual understanding about jus ad 

bellum and jus in bello that involves a complex balance of legal considerations.   

1.1.1. Right to Use Force 

The application of jus ad bellum is to deal with the legality of resorting to force and 

examined under relevant provisions of the UN Charter, the Pact of Paris or the Kellogg-Briand 

Pact,10 and customary international law. As far as the UN Charter is concerned, the right to use 

force in self-defense is permitted under Article 51.11 This provision has been interpreted in 

different ways by states, legal experts and scholars but its acknowledged interpretation is that the 

self-defense, individual or collective, can only be exercised if being attacked by regular armed 

forces of another state (states) across an international border.12 Furthermore, if this article is read 

in conjunction with Articles 2(4) and 30-51 of the UN Charter,13 it gives better understanding 

that unilateral use of force by a state against the territorial integrity or political independence of 

other state is prohibited. However, use of force can only be legitimized if authorized by the 

United Nations Security Council (UNSC) against aggression.14  

The United States (US) official pronouncement regarding use of force in Afghanistan as 

preemptive self-defense to prevent future terrorist attacks15 did not appear to be admissible 

within the contextual settings, thus, involved several legal complexities. The interpretation of 

Article 51 tends to differ as the situation varies and depends upon the strategies adopted by states 

to justify use of force such as exercising their influences and powerful status. They manipulate 

(I)]; Protocol Additional to the Geneva Conventions of 12 August 1949 Relating to the Protection of Victims of Non-
international Armed Conflicts (Protocol II), 1125 U.N.T.S. 609 (entered into force on 7 December 1978) [hereinafter 
AP (II)]. 
10 General Treaty for the Renunciation of War as an Instrument of National Policy (Kellogg-Briand Pact or Pact of 
Paris), 94 LNTS 57, (27 August 1928). 
11 See supra note 8. 
12 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),  I.C.J. 14 
(June 27, 1986). 
13 See supra note 8.  
14 Ibid. 
15 See supra note 4. 
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the rules when do not comply with their vested interests. The 1969 Vienna Convention on the 

Law of Treaties emphasized that the interpretation of law be made according to the ordinary 

meaning of the terms.16 When states interpret a same rule differently, it becomes difficult to 

evaluate who is right and who is wrong. This thesis, therefore, enquires briefly into the 

legitimacy of US decisions regarding use of force in Afghanistan without having explicit 

authorization of the UNSC and its effects on contemporary international law paradigm. 

1.1.2 Conduct of Hostilities 

The application of jus in bello is related to the actual conduct of hostilities in an armed 

conflict governed by the Four Geneva Conventions of 1949 and their Additional Protocols of 

1977,17 the Hague Convention (IV)18 and customary international law. The rules governing 

conduct of hostilities and reduce sufferings in an armed conflict are known as the LOAC or 

International Humanitarian Law (IHL). The LOAC is lex specialis19 (more specific law) and 

limited in its scope of applicability. It is only applicable in wartimes and takes precedence over 

IHRL20 in hostile situations. Its limited scope usually refers to four broader aspects of 

applicability i.e. ratione materiae,21 ratione personae,22 ratione loci,23 and ratione temporis.24 

These parameters of applicability of the LOAC, therefore, primarily focus on the nature of an 

armed conflict. In the Geneva Conventions of 1949, armed conflicts are defined as international 

16 Vienna Convention on the Law of Treaties, 1155 UNTS 331, (22 May 1969). Article 31 regarding General Rules of 
Interpretation reads that “a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose.” 
17 GC (I, II, III & IV); AP (I & II). Also see supra note 9. 
18 Hague Convention (IV) Respecting the Laws and Customs of War on Land and its annex: Regulation concerning the 
Laws and Customs of War on Land, 18 October 1907, 461, 187 Consol. T.S. 227 (entered into force 26 January 1910) 
[hereinafter Hague Convention (IV)]. 
19 lex specialis is a doctrine relating to the interpretation of laws. It states that a law governing a specific subject 
matter overrides a law which only governs general matters. 
20 International Human Rights Law (IHRL) lays down obligations which states are bound to respect during 
peacetimes. It is primarily based on the Universal Declaration of Human Rights (1945) and includes a series of 
international human rights treaties and regional instruments (adopted since 1945) reflecting the particular human 
rights concerns of the region and providing for specific mechanisms of protection. By becoming parties to 
international treaties, States assume duties under international law to respect, to protect and to fulfil human rights. 
They undertake to put into place domestic measures compatible with treaty obligations.   
21 Material scope that defines situation in which the LOAC is applicable. 
22 Personal scope that refers to those who are bound by the LOAC and to those who are protected by law. 
23 Spatial scope that deals with the territory of belligerent states or spaces (high seas) where effective fighting takes 
place. 
24 Temporal scope that describes the situations in which the LOAC is continued to apply or ceased to apply.  
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armed conflicts and non-international armed conflicts25 but no authoritative definition of the 

term ‘armed conflict’ is available. This definitional gap becomes a barrier to deal with the 

peripheral context of contemporary armed conflicts, which revolve around non-traditional or 

non-state actors and nonconforming situations including a state and a transnational terrorist 

network. 

In the ‘war on terror,’ the involvement of non-state actors (al Qaeda) as belligerent and 

diversified US legal and military endeavors to deal with the conflict made it difficult to 

determine whether this conflict falls within the jurisdiction of Common Article 2 or 3 of the Four 

Geneva Conventions of 1949 or it is a matter of law-enforcement paradigm. Although, the 

involvement of multistate coalition forces has turned these operations into transnational armed 

conflicts, but the applicability of the LOAC within its limited scope had raised certain legal 

issues such as fighting al Qaeda suspects as enemy aliens,26 detention of enemy combatants 

without granting them PoW status, conduct of targeted operations outside combat zone, use of 

unlawful means and methods, collateral damage and loss of civilian life.  

1.1.3. Non-state Actors and Limitations of the LOAC 

The US officials’ insight on the issue of transnational non-state actors challenges the 

validity of the LOAC in contemporary warfare. In the pre-September 11 scenario, it was largely 

presumed that the LOAC could only apply in inter-state and intra-state conflicts. This bipartite 

legal paradigm was so pervasive that it became tutelage for armed conflict analysis. The US 

military authorities at that time also believed that the principles of the LOAC could be complied 

with during any military operation irrespective of its legality. However, after September 11, 

these considerations did not remain as a policy matter and eventually turned out be a matter of 

law by declaring counterterrorism measures as an armed conflict, thus, unleashed military force 

against transnational non-state actors. This unprecedented use of force, therefore, deviated from 

the framework of Common Article 2 or 3 and became controversial and indisputable.  

25 Common Article 2 of the Four Geneva Conventions of 1949; AP (I), Art. 1(4). Also see Appendix H. 
26 In international law, an enemy alien is a citizen of a country which is in a state of conflict with the land in which he 
or she is located. 

5 



The initial response of US administration by applying the LOAC principles in the ‘war on 

terror,’ thereafter, appeared in contradiction with the US presidential orders27 and directives28 

issued to deal with the situation. The most contentious issue among others was the treatment of 

detainees, who had been denied the status of PoW by declaring them unlawful combatants29 or 

enemy aliens. The impact of this legal discourse has resulted into a legal debate regarding 

Common Article 2 or 3 law-triggering paradigm. Most of the US policymakers and legal 

advisors are of the opinion that there is a gap between rules of the LOAC and their application 

regarding use of force in counterterrorism operations because these rules had never been 

intended to deal with extraterritorial conflict against non-state actors.30 In February 2002, the US 

Ambassador for War Crimes Issues, Richard Prosper, stated that: 

“The war on terror is a new type of war not envisioned when the Geneva Conventions 

were negotiated and signed.”31  

These viewpoints are critical for the existence of whole legal regime of the LOAC 

within its conceptual and practical context. Therefore, this study examines the LOAC in the 

context of ‘war on terror’ to identify whether these rules commensurate with the existing 

challenges or have been outdated and need to be revisited. Given the advent of 

terrorism, which is considered a new type of war and not envisaged when Geneva Conventions 

were negotiated and signed, it is my endeavor to prove that the LOAC is equally applicable in 

contemporary warfare scenario inclusive the 'war on terror.' 

1.2. Literature Review 

A review of literature is an essential component of academic research project. It includes 

published data and information related to the research enquiries. It also provides a mechanism 

to establish cumulative process of research and evaluate the research questions whether they

27 "Prseident Bush's Military Order: Detention, Treatment, and Trial of Certain Non-Citizens in the War against 
Terrorism," (Federal Register Vol. 66, No. 222, November 13, 2001).[hereinafter Military Order of November 13, 
2001]. Also see Appendix F. 
28  "Humane Treatment of Al Qaeda and Taliban Detainees," (Memorandum to Vice President from U.S. President 
George W. Bush, White House, February 7, 2002). Also see Appendix G. 
29 Ibid. 
30 John C. Yoo and James C. Ho, "International Law and the War on Terrorism,"(Berkeley: University of California, 
August 1, 2003). 
31 Richard Prosper, "Address at the Royal Institute of International Affairs in London" (February 20, 2002). 
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have already been addressed or still need to be resolved. Therefore, a huge academic 

database is available regarding international law in general and the LOAC in particular. 

This database deals with relevant international treaties, conventions, covenants, statutes, 

court cases, policy papers, reports, commentaries and memorandums. Apart this central 

repository, a large number of scholarly books, journals, research articles, conference 

proceedings and media reports have been published to provide insight of different dimensions 

of the LOAC itself and its application in hostilities.  

However, there is always a room for further endeavors keeping in view the latest 

developments and issues of contemporary warfare to make this legal regime effective. The 

existing literature related to proposed study can be categorized in two parts. One is related to 

the theoretical aspects of the LOAC based on humanitarian principles and other category deals 

with implementation mechanism of the law and case studies of international and non-

international armed conflicts. Most of the literature ponders upon enforcement of existing rules 

in hostilities, whereas, the objective analysis of their applicability parallel to the law-

enforcement paradigm and states’ behavior towards this legal regime especially in 

contemporary warfare is given less attention. 

Gary D. Solis, an expert on the laws of war, provides conceptual understanding of the 

laws of war in his book titled The Law of Armed Conflict: International Humanitarian Law in 

War.32 He deals with historic evolution and developments of the law, types of armed conflicts, 

protection system and its application in battlefield and use of weapons. His emphasis remains 

on the Geneva Conventions of 1949 and their applicability issues. Although, he touches 

upon Afghan conflict briefly but his analysis engulfed by the frameworks of Common Article 2 

and 3 simultaneously, which may be questionable because both the articles trigger in 

different situations. His argument, more or less, matches with US policy narratives regarding 

the ‘war on terror,’ therefore, missing the objectivity of implementation structures.  

Yoram Dinstein in his book, The Conduct of Hostilities under the Law of 

International Armed Conflict,33 deals comprehensively with the laws of war but his  focus

32 Gary D. Solice, The Law of Armed Conflict: International Humanitarian Law in War (Cambridge: Cambridge 
University Press, 2010). 
33 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 2nd ed. (Cambridge: 
Cambridge University Press, 2010). 
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remains on the conduct of hostilities in international armed conflict. His monographic work is 

based on the basic humanitarian aspects of an armed conflict with less commentary on relevant 

cases and legal instruments. Although, he offers solutions to certain practical combat issues 

regarding battlefield scenario, but appears to be the proponent of dual nature of a conflict. 

While commenting on the ‘war on terror,’ he acknowledges the existence of such an armed 

conflict, which is dissimilar to inter-state or intra-state conflicts, thus, indicates the 

possibility of third strand, which is not addressed within the existing framework of laws 

of war. His views alike Solis need to be analyzed as a special conflict situation.

Michael Byers, an expert on international law, in his book, War Law: Understanding 

International Law and Armed Conflict34 looks at the armed conflict within the general 

framework of international law. He has adopted a comparative analysis approach to discuss laws 

of war through case studies of various armed conflicts from history to present times. 

He addresses the issue of resort to force when diplomacy fails and discusses under 

what circumstances it is appropriate. He advocates that “international rules on the use of 

force matter,”35 when pressure mounts on politics in contradiction of legal regime. In this 

context, he illustrates the events occurred after September 11 and condemns the US unilateral 

action against Afghanistan. However, his assumption of the US as sole superpower does not 

commensurate with the realities of contemporary international relations where both Iraq 

and Afghan crises emerged out as serious blowback for disregarding international law one way 

or the other. 

Helen Duffy, a legal professional, in her book The ‘War on Terror’ and the Framework 

of International Law,36 addresses the issues regarding legal framework adopted to resort to force 

in post-September 11 scenario. She illustrates the problems being faced to define the 

term ‘terrorism’ in international law and various responses to deal with it. Her central argument 

is that the legitimacy of use of force as a counterterrorism measure can only be achieved if a 

new legal structure based on criminal law, human rights law and humanitarian law is adopted 

and states be made responsible to act accordingly. She largely concentrates upon the 

detention operations carried out in Afghanistan and US detention facility at Guantanamo
34 Michael Byers, War Law: Understanding International Law and Armed Conflict (New York: Grove Press, 2005). 
35 Ibid., p. 3. 
36 Helen Duffy, The ‘War on Terror’ and the Framework of International Law (Cambridge: Cambridge University 
Press, 2005). 
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Bay. However, the challenges being faced by international legal regime by the actions 

taken in pursuit of the ‘war on terror’ have not been made a reference point for her 

analysis. 

Dominic McGoldrick, an international law professor, in his book From ‘9-11’ to the 

‘Iraq War 2003’: International Law in an Age of Complexity37 deals with a great account of 

three narratives i.e. attack on twin towers, two wars (Iraq and Afghanistan) against terrorism 

and concerns about two regimes (legal and political). In his argument, McGoldrick considers 

legal and political issues involved in war against terrorism and use of force in Iraq. He 

discusses theoretical perspectives and issues regarding role and effectiveness of international 

law and the UN in Iraq war (2003). However, his perspective regarding use of force in 

Afghanistan remains limited to the applicability of laws of war.      

Benjamin Wittes, a senior fellow in Governance Studies, edited a series of essays based 

on the US counterterrorism policies titled Legislating the War on Terror: An Agenda 

for Reform.38 This book deals with post-September 11 challenges for international law and 

US congressional legislations regarding the ‘war on terror.’ The contributing factor for 

compilation of this book is to analyze various viewpoints on reforming international legal body 

to deal with new realities of battlefield and to establish a link between security needs, rule of 

law and rights of freedom. Although all essays give detailed perspectives on legislations 

regarding detention, interrogation, trials, targeted killings and intelligence surveillance, but the 

focus remains limited to the domestic initiatives rather workability of contemporary 

international legal regime at larger scale. These essays largely recognizes the strategies and 

tactics adopted in the ‘war on terror’ as constitutionally doable measures, however, unable to 

establish jurisprudential authorization to decree forbidden practices. 

Jennifer Elsea, a legislative attorney, in her book titled Terrorism and the Law of War,39 

deals with the issues of use of force after September 11 attacks with reference to the US 

President's Military Order of November 13, 2001. She opines that it was the only policy choice 

for US officials to treat terrorist attacks as an act of war rather than criminal act due to the
37 Dominic McGoldrick, From ‘9-11’ to the ‘Iraq War 2003’: International Law in an Age of Complexity (Oxford: Hart 
Publishing, 2004). 
38 Benjamin Wittes, ed. Legislating the War on Terror: An Agenda for Reform(Virginia: R. R. Donnelly Publication, 
2009). 
39 Jennifer Elsea, Terrorism and the Law of War (New York: Nova Science Publishers, Inc, 2008). 
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magnitude of damage they caused. Her main emphasis is on detention, prosecution and trial 

procedures adopted by the US administration during the ‘war on terror.’ Although, she 

identifies the legal implications of applying law of war under the auspices of domestic legal 

paradigm and prosecute detainees by special military commissions, but applicability of law of 

war within its legal framework is not given due consideration rather suggesting the 

development of alternative rules of procedure to deal with such situations. 

Jordan J. Paust, an international law professor, in his book, Beyond the law: the Bush 

Administration's Unlawful Responses in the "War" on Terror,40 criticizes the Bush 

administration for adopting unlawful measures in response to September 11 attacks. He describes 

the war against terrorism as ‘dirty war’ on the basis of secret detention operations involving cruel 

and inhumane treatment of detainees and their forced disappearance. He emphasis that such 

prohibited practices are not only a clear violation of international law but also contrary 

to American values and threatened rule of law. He is of the opinion that planning illegal tactics 

and authorizing illegitimate military commissions for prosecution of al Qaeda suspects 

cannot be justified under laws of war. He refers assertions of commander-in-chief powers as 

‘commander-above-the-law.’ However, his argument is largely based on traditional legal 

approach and limited to the domestic procedural weaknesses. 

The book titled The War on Terror and the Laws of War: A Military Perspective,41 is a 

collection of scholarly essays written by a group of legal scholars named Michael Lewis, Eric 

Jensen, Geoffrey Corn, Victor Hansen, Richard Jackson and James Schoettler. The seven 

chapters of this book generally deal with the law applicable to the ‘war on terror’ by addressing 

specific operational issues such as targeting operations, detention, treatment and prosecution of 

detainees and battlefield perspectives. This book illustrates that the US administration 

has invoked the law of war as a legal framework for the war against terrorism, therefore, 

it is imperative to maintain balance between state authority and obligation under international 

law. It discusses an underline fact that applying traditional legal rules in a non-conventional 

conflict is always elusive. However, the debate has been kept open without a conclusion. 

40 Jordan J. Paust, Beyond the Law: The Bush Administration's Unlawful Responses in the "War" on Terror 
(Cambridge: Cambridge University Press, 2007). 
41 Eric Jensen Michael Lewis, Geoffrey Corn, Victor Hansen, Richard Jackson and James Schoettler, The War on 
Terror and the Laws of War: A Military Perspective (New York: Oxford University Press, Inc., 2009). 
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1.3. Theoretical Framework of the Thesis 

A theoretical framework provides the foundation that supports the whole structure of a 

research based study. It is derived from related concepts or existing theories only if they provide 

focus point to explore unknown in a specific area. The purpose is to make research findings 

meaningful and to establish methodical connection between observations and facts. Therefore, 

theoretical framework for legal analysis of a given situation, is to abstract cases of compliance 

and noncompliance. In case of international law, it is based on two fundamental questions i.e. 

why international norms are being followed by the states in the absence of a coercive power and 

why these standards are adopted, whereas, they limit states’ freedom of choice of action. To find 

the answers, there are two well-defined approaches i.e. classical approach and international law 

approach.  

Classical approach includes two major schools of thought i.e. Natural Law and Legal 

Positivism. Natural law or democratic theory is based on the principle of jus naturale (law of 

nature) that restricts government powers and establishes the concepts of natural justice and 

equality in a universal society. Positivist legal scholars have challenged the validity of natural 

law concept with their doctrine that law constitutes the sovereign will of the state and adherence 

to international law is the expressed consent of a state. On the other hand, the main theories 

followed by international law approach are Realism and Liberalism. The realist approach is 

fundamentally empirical and pragmatic and accepts power as a key factor in international 

relations. This power-centered approach accepts international legal norms either to maximize 

power or violates them deliberately for added advantages. Liberalism believes that the 

compliance with international legal norms is based on domestic politics and state’s preferences 

towards rule of law. A democratic government is more inclined towards observance of 

international law than a non-democratic state.  

The aforementioned theories study the behavior of states towards international legal 

regimes in different political and legal settings to identify the starting points of an enquiry and to 

establish the vision to which the problem is directed. Therefore, the Legal Positivist approach 

towards international legal norms has its significant relevance in emergent complex nature of the 

armed conflicts in present times. Georg Wilhelm Hegel, a German philosopher, is one of the 
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distinct proponents of Legal Positivism. While taking position amongst natural law and 

positivism, he considers that there must be a link between law and morality.42 He believes that 

the validity of international legal norms is determined by the consent of a state or state-will. 

State, being a metaphysical reality, has a will based on its own value and significance, thus, 

enjoys complete sovereignty and authority.  

Hegel analyses the philosophy of right in this regard and describes that legal 

consciousness evolved into two ways i.e. a state assumes rights and duties through written 

statutes and judicial decisions and the ‘state proper’ fuses individual rights and intermediate 

organizations into a unity. Religion also quests for such unity that bonds the whole together but 

this oneness is often inaccessible. Therefore, the state proper as a ‘divine’ remains methodical 

trace of legal consciousness but none of the two forms is ever satisfied in a written law, thus, it 

enters the scene too late. The positivists maintain that the existence and content of law are 

largely dependent on state’s decisions and practices as a social construction. Any existing 

international legal system can only be expressed if governed deliberately, otherwise, it will only 

be a matter of coincidence.  With such assumptions, Hegel concludes that international law 

cannot be binding on states without state-will and their voluntary acceptance of self-restriction. 

Keeping the contemplative and rational thinking of positivists in view, it is imperative to 

examine the applicability of the LOAC in the ‘war on terror’ and belligerents’ behavior 

to identify the challenges and changing legal perspective of contemporary warfare. It also 

determines the focus of this study to find out answers of two fundamental questions i.e. did 

the US pay due respect to the international norms while resorting to force in Afghanistan and to 

what extent state-will was involved to apply the LOAC in planning and executing its 

military operations. This study is supported by the logical analysis of the rules, which are 

highly technical, susceptible to different legal interpretations and embodied in a 

complicated inter-woven network of conventions to evaluate the prescribed implementation 

mechanism and its compliance with assumed obligations.  

The important thing to understand the conceptual framework of a research study is to 

have a primary model that outlines a plan to study. This model or research design in its graphic 

42 G. W. F. Hegel, The Philosophy of History, trans. S.W Dyde (Kitchener: Batoche Books, 2001), p. 128. 
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illustration help to understand the basic mechanism of a research under its suggested theoretical 

framework. This thesis, therefore, follows a systematic process of an academic enquiry (as 

given below) to reach its conclusion. In this regard, efforts have been made to 

avoid presumptions and pretenses while conducting the analysis of various dimensions of the 

‘war on terror’ within the parameters of international legal framework and to test the 

proposed theory pragmatically to make this study more objective. 

Figure 1.1 Graphic Illustration of Research Design 
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1.4. Focus and Scope 

The academic debate on the LOAC and its efficacy in contemporary armed conflict 

requires thorough analysis and investigation based on events happening around the globe. The 

phenomenon of terrorism, which has engulfed the whole world in one way or the other, is 

becoming the biggest challenge, thus, it’s necessary to take effective counterterrorism measures 

collectively. Therefore, this thesis is more focused on the legal issues related to the conduct of 

military operations than characterization of struggle against terrorism as an armed conflict. It 

concentrates on how operational decisions ensure the balance between authority and 

obligation in operational environment. 

This study pays attention to the role of international governing bodies to 

substantiate the proclamation of the ‘war on terror’ as a ‘just war’ and to safeguard its course of 

actions under international law. It indicates conflicting issues emerging out of this armed 

conflict having implications for the validity of the LOAC. Here, two important issues need 

to be addressed; first is the US interpretation of this legal instruments asserting its 

inadequacy to deal with the ‘war on terror’ and enacting domestic laws permissive to achieve 

political and military objectives. Second, the lack of cohesiveness among the provisions of 

the LOAC, IHRL, and municipal laws of contracting states in addressing the conflicting 

situation. This is helpful to review this legal regime in a complex war scenario beyond typical 

battlefield and to find out its future prospects.  

1.5. Methodology 

This is a descriptive and analytical study evolving around the conduct of 

hostilities in contemporary era. It uses both legal and political analysis and construction of 

scholars and law of war experts. The historical analysis is also be helpful to understand how 

the laws of war have evolved over the time and what solutions they provide to deal with the ‘war 

on terror.’ However, the methodology of the inquiry gives more emphasis on primary 

sources43 because of  two  reasons. First, it helps to understand  legal  terms and instruments, 

43 The primary sources include customary international law, international conventions, international treaties, 
covenants, statutes, court decisions and domestic legislation and orders etc. The primary sources used in this study 
are given in the Table of Documents at the start of this thesis. 

14 



which is a prerequisite for any legal communication. Second reason is that the conceptual 

understanding about the law helps to minimize arbitrariness and pretentions while studying the 

behavior of state and non-state actors. It is also helpful to analyze state practices under 

international legal regime and institutional interpretations of various legal instruments.  

The secondary sources such as books, journals, periodicals, magazines, reports, videos 

and discussions with scholars, academicians, military commanders and experts of 

international law are also be used to get insight of the issues related to the primary source. The 

availability of various interpretations of a particular law definitely help to identify the 

disagreements in order to develop own argument. Tertiary sources are also helpful to 

support primary and secondary sources by providing correct meanings and information of a 

term or event. Therefore, the theoretical structure of this study essentially includes the 

comparative analysis of different interpretations of law based on military necessity and 

proportionality. Adopting this comparative analysis approach, it helps to understand the law 

in its conceptual as well as practical framework and to draw conclusions in a methodical way. 

1.6. Structure of the Thesis 

 The structure of the thesis follows the chronological order to address the issue for 

better understanding and evaluation. Although, each chapter discusses a different aspect of the 

legal framework but they are interconnected with each other. The analysis, therefore, begins in 

Chapter 2 with a broad sketch of contemporary and historical evolutionary processes of the 

rules governing war, particularly the regulatory paradigms i.e. jus ad bellum and jus in bello. 

Two basic questions are explored in this regard i.e. what was the basic intent behind the 

development of these paradigms and how does jus in bello distinguish itself from jus ad bellum 

in contemporary international law. It also examines the limitations on use of force imposed by 

the UN Charter and legitimacy of the concept ‘preemptive self-defense’ under 

institutionalized legal regime that demands respect for sovereignty and political independence.  

 Chapter 3 looks at the general framework of the LOAC and the influential steps 

involved in its evolution that constitute its humanitarian rationale. It also ponders upon the 

fundamental principles of the LOAC that regulate the behavior of belligerents, ensure command 

responsibility and avoid unnecessary sufferings. Then  again, it focuses on  the scope of 
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applicability of humanitarian principles in international and non-international armed conflicts to 

restrict the use of unlawful means and methods of warfare, to protect combatants and non-

combatants and to fill the gaps in the law amid modern technology and new dimensions of 

warfare. 

Chapter 4 examines the applicability of the LOAC in the ‘war on terror’ under its 

basic principles especially military necessity and proportionality. The significant element in 

this regard is the analysis of US administration’s behavior towards international norms and 

responsibility to maintain balance between military objectives and incidental human 

sufferings. It also explores the rules for engagement of non-state actors in an armed 

conflict as a counterterrorism measure.  

Chapter 5 deals with the issues of compliance and non-compliance to international 

norms in the ‘war on terror.’ It highlights the violations which took place during its conduct 

such as use of unlawful means and methods, cluster bombing and indiscriminate killings, 

illegal detention, prosecution and denial of PoW status. All these issues are discussed in 

connection with the US executive orders and directives issued during post-September 11 

period regarding the conduct of hostilities in order to find their relevance with the Geneva 

Conventions of 1949. This analysis helps to establish link between the facts and observations 

made by independent observers such as media and human right organizations. 

Chapter 6 discusses one of the most important issue, which have raised serious 

concerns regarding the applicability of the LOAC in the ‘war on terror’ i.e. targeted killing 

operations. These secret operations were largely conducted by a non-military organization (CIA) 

outside the battlefield to target al Qaeda suspects. Therefore, this chapter examines the issue in 

detail to find out whether targeted killing operations are lawful under the LOAC or fall under 

the category of assassination contrary to the international as well as domestic laws. 

Chapters 7 and 8 discuss the issues of implementation mechanism of the LOAC and its 

relationship with other legal regimes. The legal analysis of the ‘war on terror,’ concludes two 

important factors regarding compliance to international legal norms. One is related to 

the institutional mechanism of the law and role of international organizations in its 

application and second is the correlation between the LOAC and International Human 

Rights Law (IHRL). 
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Therefore, both of these chapters find out the possible gaps in the 

implementation mechanism of the law and workability of the LOAC and IHRL in an armed 

conflict involved states and non-state actors. This discussion further expands to check 

whether these factors provide solutions or just hypothetical in nature. The last chapter concludes 

the study based on research findings.    
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CHAPTER 2 

Rules Governing War: Just ad Bellum and Jus in Bello 

War has never been without horrors and bloodshed but the wish for war on whatever 

scale always pervades the minds of statesmen like ‘penetrating cosmic dust.’1 The peaceful 

coexistence of human beings, therefore, has widely remained under the gloominess of war 

clouds. In the past, war emerged as an affair of survival and fighting a battle was a heroic 

contribution towards self-actualization. From the 18th century to the early 20th century, use of 

force was an unfettered exercise of discretion and the decision to go to war was thus a free 

choice of every state. There were no limitations on use of force except declaration of war 2 to 

signal others to claim their right of neutrality.3 Consequently, all forces and people of a state 

were called upon to contribute to the war efforts.  

The destructive effects of war, thus, increased manifold by using modern technology and 

weaponry, and people at large started thinking to bridge the gap between use of force and 

restrictive regimes. These attempts to place limitations on resort to force were primarily shaped 

up with the idea of the League of Nations and states were urged to aim at peaceful settlement of 

disputes before resorting to war.4 Although, use of force was absolutely prohibited in certain 

cases, but the Covenant of League of Nations did not prohibit all options of using force. In 1928, 

the Pact of Paris (Kellogg-Briand Pact) emerged as an instrument to put prohibition on war, but 

again it was devoid of any mechanism for its enforcement. These arrangements appeared to be 

inadequate and ineffective with the outbreak of WW II, the most terrible experience mankind 

ever had.  

In 1945, the adaptation of the UN Charter was perhaps much stronger posture to prohibit 

states to use force unilaterally. 5 The Articles 2(4) and 51 of the UN Charter deal with the 

1 I. S. Bloch, Modern Weapons and Modern War (London: Giovanni Cerino-Badone, 1900), p. lxiii. Quoted by Ingrid 
Detter, The Law of War (Cambridge: Cambridge University Press, 2000). 
2 Hague Convention (III) Relative to the Opening of Hostilities, 205 CTS 264, entered into force on 26 January 1910 
(1907), Art. 1. 
3 Hague Convention (V) respecting the Rights and Duties of Neutral Powers and Persons in Case of War on Land, 205 
CTS 299, entered into force on 26 January 1910 (1907). 
4 Covenant of the League of Nations, 225 CTS 195, (1 October 1920). 
5Charter of the United Nations, 1 UNTS XVI, (24 October 1945). Also see Appendix E. 
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principles of jus ad bellum (the right to resort to force) and refrain the member states from the 

threat or use of force against the territorial integrity and political independence of any other 

state.6 The Article 2(4) prohibits all use of military force with respect to international relations, 

thus, insurrection is not prohibited. However, Article 51 provides legitimacy of right for 

individual state or collective self-defense under the auspices of the Security Council. This 

exception to the prohibition to use of force raises serious issues during the recent past especially 

regarding the concept of preemptive self-defense. 

Since the 19th century, the international law relating to war has transformed into more 

restrictive regime exhibiting jus contra bellum (not to resort to force) in conjunction with the 

right of self-defense. Although, the law has shifted its legal position to a remarkable extent but 

possibility of aggression in any of its form cannot be ruled out. Therefore, if the state of war is 

constituted, the most important element to be taken care of is the expression jus in bello (rules 

relating to the conduct of warfare). The reason is evident enough from the sufferings a war 

brings to the people; the fear of being brutally killed or seriously injured, having their rights 

infringed upon through arrest, detention, mutilation, torture and bearing cost of damage of 

property and environment. Once the hostility begins, there is a need to regulate state of affairs 

arising from indiscriminate use of force.  

Religions and ethics were the paramount sources establishing war rules, but they were 

unable to discontinue barbarianism at larger extent. During the latter half of the 19th century, the 

Battle of Solferino7 and its terrible outcome gave serious realization that war should not take 

place in a vacuum of legal rules, thus, resulting into the Geneva and Hague Conventions and a 

series of international treaties. 8 These conventions and treaties enacted rules regulating the 

6 Jus ad bellum can be conveniently used as meaning the right to resort to force under contemporary international 
law. 
7 Jean Henri Dunant, A Memory of Solferino (Geneva: ICRC, 1986). The Battle of Solferino was fought on June 24, 
1859. It was a decisive episode in the struggle for Italian unification, long divided between France, Austria, Spain and 
the Papal States. It resulted in victory of allied French Army and Sardinian (Piedmont) Army (together known as 
Franco-Sardinian Alliance) against the Austrian Army. It was the last major battle in world history, where all the 
involved armies were under the personal command of their monarchs. Over 200,000 soldiers took part in this war 
and about 37,000 killed, wounded and missing. 
8 Geneva Conventions (1864, 1906, 1929, 1949), and Hague Conventions (1899, 1907 and 1954). The focus of 1899 
and 1907 Hague Conventions had been on the means and methods of warfare. The Geneva Conventions of 1949 
shifted focus to the protection of the victims of war, such as wounded and sick military personnel, prisoners of war 
and civilians. 
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hostilities and limiting the excessive destructiveness. The LOAC, therefore, constitutes a branch 

of public international law with the aim to protect the fundamental rights of victims of 

international and non-international armed conflicts and lay down rules for the conduct of military 

operations. It is based on customary international law, 9 treaty law, 10 judicial decisions and 

resolutions of international organizations. 

2.1. Concepts of Jus ad Bellum and Jus in Bello 

It has always been difficult for historians, writers, philosophers and ethicists to identify 

the single cause that justifies war. Throughout history, the differences remained there to draw a 

parallel between nations’ interests, their interpretations and the circumstances in which a war 

breaks out. Different people use different criteria of justification, but the basic components of a 

just war doctrine, somehow, remain the same i.e. jus ad bellum (justice of war) and jus in bello 

(justice in war). These Latin expressions define who has the ‘right to wage a war’ and under 

which ‘rules to conduct a war.’ Any attempt to study a war within the principles of a just war 

theory usually revolves around these two concepts. It means, if the cause to go for a war is 

justifiable then the means to achieve that political objective should also be justified. Therefore, to 

gauge a war, it is necessary to analyze both these terms side by side. 

As far as jus ad bellum is concerned, it has evolved over centuries to take its 

contemporary position i.e. prohibiting use of force except as a right to individual or collective 

self-defense. It has direct bearing over bellum justum (the just war doctrine). Scholars, over a 

period of time, have found it difficult to establish what criteria is right to justify a war, thus, 

various just war theories have evolved. Hugo Grotius, one of the Founding Fathers of 

International Law, had the opinion that all wars conducted on both sides by authority of the 

sovereign powers are to be held just. On the contrary, Mao Tse-tung declared that “all wars in 

history may be divided into two kinds according to their nature: just wars and unjust wars.”11 It 

9 Customary international law is composed of unwritten rules developed by state practice bearing testimony to a 
sense of legal obligation felt by the states. Also see Statute of the International Court of Justice, 33 U.N.T.S. 993, San 
Francisco: United Nation (October 24, 1945).Art. 38(1). 
10 Treaties are formal agreements concluded between states and binding upon them if they ratify or accede to 
them. The definition adopted by Vienna Convention on the Law of Treaties, 1155 UNTS 331, (22 May 1969).Art. 
2(1)(a). 
11 Mao Tse-Tung on Revolution and War. (Gloucester MA: Peter Smith Publisher Inc, 1970), p. 66. 
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showed that there had not been a common denominator for the criteria to declare a war ‘just’ and 

the development of just war theories had been guided by divergent political and ethical believes 

of the proponents. 

Same is the case with jus in bello. It also took centuries to develop in its contemporary 

form. Although, there are evidences found in some ancient civilizations prohibiting certain 

methods of warfare e.g. treatments of PoW (in Egypt around 1400 BC) and not to use poisoned 

and inhumane weapons (in India around 500 BC) but victory of war usually ended up with 

barbaric practices.12 Throughout Middle-ages and well into the 17th century, the idea of the just 

war delayed the appearance of any such legal regime restraining barbarous practices of warfare. 

They took it as the chosen instrument of God for the punishment of the wicked on earth.13 Such 

delay in the development of jus in bello at the expense of misguided jus ad bellum was realized 

by modern just war theorists and the gap created by the abandonment of old ideas was largely 

filled with the doctrine of military necessity (basic principle of the rules of war). It indicates the 

intuitions about the relation between the jus ad bellum and the jus in bello.        

2.1.1. Historical Evolution 

Historically, these two basic components of just war doctrine have been developed 

through a series of paradigm shifts due to theological dialogues, values transformation, political 

and social awareness and cultural progression. These paradigms can conveniently be 

distinguished in the history of war ethics. In ancient Rome, jus fetiale 14 was the base line to 

consider a war just. 15 It had two indispensable conditions to fulfill before the commencement of 

hostilities. The first requisite was to give sufficient response time to the opponent to address a 

demand and second was to issue a formal declaration of war. It appears that without the approval 

of fetiales, no power in Rome was allowed to go to war.  

Since ancient times, philosophers, thinkers, historians and theorists throughout the 

recorded history, remained concerned with just and unjust practices of war. Although, these 

12 Detter, The Law of War, p. 151. 
13 G. Draper, The Idea of the Just War, (1958) quoted by Yehuda Melzer, Concepts of Just War (Leyden: A. W. 
Sijthoff, 1975), pp. 57-58. 
14 A body of law existed in ancient Rome. Fetiales were a college of priests empowered to declare a war. 
15 Arthur Nussbaum, A Concise History of the Law of Nations (London: Macmillan Publishers, 1954), pp. 10-11. 
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discussions were largely a part of historical works, poetry and fiction, but injustices of war 

remained focal point of almost every intellectual activity. They closely observed various aspects 

of wars within practical examples and philosophical inquiries to derive rules and humanitarian 

principles with the intention of minimizing the possibility of war and its devastative effects. The 

most prominent was a Roman philosopher and jurist, Marcus Tullius Cicero (106 BC – 43 BC), 

who put forward his idea of just war based on the purity of motive. He wrote in his book De Re 

Publica, III, xxiii that ‘no war is ever undertaken unless it is either for the sake of keeping faith, 

or for the safety.’ He further extended his idea of just war to punitive actions as well as the war 

fought for glory with less bitterness. However, he believed that a war without reason and a 

proper declaration is unjust.16 In his book De Officiis, I, xi, he states that: 

“The only excuse, therefore, for going to war is that we may live in peace unharmed; and 

when the victory is won, we should spare those who have not been blood-thirsty and 

barbarous in their warfare.” 17 

Cicero, through his writings, propagated that a just cause to go to a war is certainly to 

engage in a war with right intention. He was of the opinion that: 

“[N]o war is just, unless it is entered upon after an official demand for satisfaction has 

been submitted or warning has been given and a formal declaration made.” 18   

This requirement was in fact deeply rooted in Roman culture. Fetiales were responsible 

to pay a visit to accused state and to inform its leadership regarding the grievances of Rome so 

that they could address those grievances within a period of thirty days. There was another 

condition that a formal declaration of war had to be issued. Cicero regarded it as ‘fetial code of 

the Roman People under all the guarantees of religion.’19 He was also concerned about conduct 

of a war and opposed all unrestrained acts of violence against the enemy. He believed that: 

16 Marcus Tullius Cicero, The Republic and the Laws, trans. C. D. Yonge (New York: Digireads Publishing, 2009), p. 51. 
17 De Officiis, trans. Walter Miller (Cambridge: Harvard University Press, 1913), p. 35. 
18 Ibid., p. 36. 
19 Ibid. 
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“[T]here are certain duties that we owe to even to those who have wronged us. For there 

is a limit to retribution and to punishment …”20  

He specified the rule of discrimination by suggesting immunity for those who cease to 

take hostile actions and advised that the protection must be given to “those who lay down their 

arms and throw themselves upon the mercy of our generals.” 21 He distinguished among soldiers 

who had legal status to fight in a war and those who did not. In his book De Officiis, I, xi, while 

discussing a letter written by the elder Marcus Cato to his son Marcus, he clearly mentioned that 

“the man who is not legally a soldier has not right to be fighting the foe.” 22 In short, he equally 

took care of both the components of just war theory and defined jus ad bellum and jus in bello to 

make fighting parties cautious about their perception and conduct of war.        

Besides Romans, the ancient Greek philosophers, writers and historians also put forward 

the idea of just war and were engaged to discuss the war in its moral context. 

Plato, a classical Greek philosopher (428–347 BC), in his book The Laws, argued that the 

decision to wage war must be a prerogative of state. He states in The Laws, XII, 955c that: 

“Everyone is to consider the same person a friend or enemy as city does, and if someone 

should make peace or war with certain parties in private, apart from the community, the 

penalty is to be death in this case too.” 23 

He also emphasized in his book the Republic that civilians and their habitation should not 

be targeted during war and they should not be taken as slave after war, giving special status to 

non-combatants. He noted in Republic, V, 471 a5 – b5 that: 

“[T]hey’ll correct their opponents in a kindly way, not punishing them with a view to 

slavery or destruction … they won’t ravage Greece or burn houses, nor will they agree 

that in any city all are their enemies – men, women, and children – but that there are 

always a few enemies, who are to blame for the differences.”24 

20 Ibid., p. 33. 
21 Ibid., p.35. 
22 Ibid., p. 37. 
23 Plato, The Laws of Plato, trans. Thomas L. Pangle (Chicago: University of Chicago, 1988), p. 358. 
24 The Republic of Plato, trans. Allan Bloom, 2nd ed. (New York: Harper Collins Publishers, 1991), p. 151. 
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Another Greek historian, Xenophon (430-354 BC), also highlighted such aspects of a war 

in his work Cyropaedia by narrating the response of Cyrus to an Egyptian division that fighting a 

war does not stand for ‘to lose all means to resist’. He stated that: 

“Cyrus, in admiration and pity, unwilling that men so brave should be done to death, 

drew off his soldiers who were fighting round them, and would not let another man lift 

sword.” 25 

Euripides, a well-known Greek playwright (480-406 BC), noted in his tragedy 

Heracleidae that there should be some constraints on the treatment of prisoners of war. He 

developed a dialogue between a messenger and Alcmena (a granddaughter of Perseus) in his 

drama Heracleidae on the issue of treating prisoners. He narrates that: 

“Messenger: Thou mayst not slay him. 

Alcmena: Then have we taken him captive in vain. But say, what law forbids his 

death? 

  Messenger: It is not the will of the rulers of this land. 

  Alcmena: Why, what is this? Do they not approve of slaying enemies? 

  Messenger: Not such as they have taken alive in battle. 

  Alcmena: Did Hyllus uphold this decision? 

  Messenger: He, I suppose, ought to have disobeyed the law of the land. 

  Alcmena: The prisoner's life ought not to have been spared a moment. 

  Messenger: It was then that he was wronged, by not being slain at first. 

  Alcmena: Why, then, he is still in time to pay his penalty. 

  Messenger: There is no one who will slay him now. 

  Alcmena: I will; and yet I count myself someone. 

  Messenger: Well, thou wilt incur great blame, if thou do this deed.” 26

These examples show that the Greek intellects were besieged with the concern that a war 

should not only be justified in its commencement but also in its course of action. However, the 

ancient Greeks rulers were hardly concerned about the prisoners of war; if not killed then 

reduced to slavery. They only gave importance to the fate of dead. Besides the Greeks and 

Western philosophy, the idea of just war can also be traced back in ancient Chinese, the 

25 Xenophon, Cyropaedi: The Education of Cyrus, trans. H. G. Dakyns (Newyork: Digireads Publishing, 2009), p. 224. 
26 Jr. Whitney J. Oates and Eugene O’Neill, ed. The Complete Greek Drama, Two vols.( New York: Random House, 
1938), pp. 909-10. 
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Egyptians, the Babylonians, the Hindus of India and the Muslims of Arab world. The ancient 

Chinese philosopher Lao Tzu (6th century BC) argued that war should be the last resort as 

unavoidable step and only to achieve the minimum possible objectives. It should not be 

prolonged unnecessarily and should be aimed to dominate. He wrote in his book Tao Te Ching, 

30 that: 

 “The use of force usually brings requital. 

  Wherever armies are stationed, briers and thorns grow. 

  Great wars are always followed by famines. 

  A good (general) achieves his purpose and stops, 

  But dares not seek to dominate the world. 

  He achieves his purpose but does not brag about it. 

  He achieves his purpose but does not boast about it. 

  He achieves his purpose but is not proud of it. 

  He achieves his purpose but only as an unavoidable step. 

  He achieves his purpose but does not aim to dominate.” 27 

In ancient Egypt, the humanitarian codes were also observed in warfare. In sea-warfare, 

they used to rescue the enemy troops whose ship had been sunk. Those who laid down their 

weapons and seek mercy were spared and sent out of battlefield. They took enemy soldiers as 

PoW but they did not administer punishments in vengeance. Their conduct to their prisoners was 

not barbaric and they condemned captives to combat with wild beasts or fight as gladiators for 

their amusements.28 This shows that the Egyptians had codified rules for their troops to take part 

in the battlefield. In Hindu civilization, the Laws of Manu were a source of war ethics. These 

rules were directly related to the conduct of war and they put limitations on use of certain 

weapons. Paul Christopher has described such ethics in his work The Ethics of War and Peace: 

An Introduction to Legal and Moral Issues29 and found these rules quite similar to some of the 

present day war laws. 

27 A Source Book in Chinese Philosophy, trans. Wing-Tsit Chan (Princeton: Princeton University Press, 1963), pp. 154-
55. 
28 Sir John Gardner Wilkinson, The Manners and Customs of the Ancient Egyptians, vol. 1 (London: John Murray, 
1878), pp. 264-70. 
29 Paul Christopher, The Ethics of War and Peace: An Introduction to Legal and Moral Issues, 3rd ed. (New Jersey: 
Prentice Hall, 1999). 
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2.1.2. Religious Perspectives 

The Islamic laws of war are principally based on humanitarian argument. This Islamic 

military jurisprudence is embedded in Holy Qur’an, Shar'iah and Fiqah. These rules cover both 

components of just war theory i.e. jus ad bellum and jus in bello. Therefore, the basic philosophy 

encompasses three broader areas. First, aggression is forbidden and resort to force is exercised 

only in self-defense in order to protect people and the sovereignty of a state. In Holy Qur’an, 

Chapter 2 (Al-Baqarah), Verse 190 reads that: 

“Fight in the way of God against those who fight against you, but begin not hostilities. 

Lo! God loveth not aggressors.”        

However, the principle of forgiveness is given due consideration before asserting right of 

self-defense. Secondly, the cause of war must be just but not against the religious believes. In 

Qur’an, Chapter 60 (Al-Mumtahanah), Verse 8 reads that: 

“God forbids you not, with regard to those who fight you not for (your) religion nor drive 

you out of your homes, from dealing kindly and justly with them: for God loveth those 

who are just.” 

Thirdly, the conduct of war must differentiate among combatants and non-combatants 

and identify legitimate targets. There are various instructions given by Prophet Muhammad 

(PBUH). These instructions are available in the pages of Islamic warfare history, which clearly 

state basic rules of combat and treatment of prisoners of war. These rules were recapped by first 

Caliph Abu Bakr by giving instructions to Yazid ibn Abi Sufyan, commander of his Army 

heading towards ash-Sham: 

“Do not kill women or children or an aged, infirm person. Do not cut down fruit-bearing 

trees. Do not destroy an inhabited place. Do not slaughter sheep or camels except for 

food. Do not burn bees and do not scatter them. Do not steal from the booty, and do not 

be cowardly.”30 

30 Malik's Muwatta, Chapter 21 (Jihad), Hadith no. 21.3.10. Abu Ja'far Muhammad ibn Jarir al-Tabari, a Persian 
historian, also narrated these rules in his book The History of the Prophets and Kings, vol. I, which has been quoted 
by Bernard Lewis, ed., Islam from the Prophet Muhammad to the Capture of Constantinople, v. 1: Politics and War 
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Today, the Islamic war principles, therefore, clearly stand for non-aggressive behavior, 

which not only forbid harming combatants needlessly, but also cautious towards the protection of 

civilians, non-combatants, places of worship, animals and natural environment. Same is the case 

with prisoners of war as they must be guarded and not ill-treated and they must not be forced to 

plead for their survival. The present day just war doctrine holds these principles at larger extent.  

          In medieval times, Christianity became the official religion and Church was compelled to 

alter its views about war. During the first three centuries of its existence, Christianity remained 

under its pacifism. In the 4th century, St. Ambrose (340 – 397 AD), a bishop of Milan and one of 

the doctors of the Catholic Church,31 was the first to put forward the Christian philosophy of just 

war and asserted that taking violent action in defense of people is morally obligatory. He got 

inspired by Cicero and stated in his work Amularis de Officiis (Duties of the Clergy), book 1, 

chapter 35, and section 176 that “fortitude without justice is the source of wickedness.” He also 

holds that “in matters of war one ought to see whether the war is just or unjust.” 32  To him 

protecting country from barbarianism and defending weak to provide justice is a just cause of a 

war but he put forth this belief that the cause can only be justified if it is dependent upon acting 

party’s formal association with the Christian Church. He advocated that just war is to establish 

peace by virtue and physical courage. With regard to jus in bello, he took position based on Old 

Testament that enemy should be dealt with in accordance to the magnitude of its offense.  

However, the medieval developments were mainly rested upon the teachings of St. 

Augustine (354 – 430 AD), known as father of the Christian just war tradition. Subsequently, he 

was designated as Father of Western Just War doctrine because of his philosophical approach 

towards the subject. Though he never treated just war doctrine in a systematic way but his 

(New York: Walker and Company, 1974), p. 213. The first Caliph Abu Bakr said: “O people! I charge you with ten 
rules; learn them well! Do no betray or misappropriate any part of the booty; do not practice treachery or 
mutilation. Do not kill a young child, an old man, or a woman. Do not uproot or burn palms or cut down fruitful 
trees. Do not slaughter a sheep or a cow or a camel, except for food. You will meet people who have set themselves 
apart in hermitages; leave them to accomplish the purpose for which they have done this. You will come upon 
people who will bring you dishes with various kinds of foods. If you partake of them, pronounce God's name over 
what you eat. You will meet people who have shaved the crown of their heads, leaving a band of hair around it 
(monks). Go in God’s name, and may God protect you from sword and pestilence.” 
31 A title accorded to those Catholic saints, who were considered to be the most influential through their writings 
and preaching. They were known for the orthodoxy of their theological teachings and contributed much towards the 
understanding and interpretation of the sacred Scriptures and the development of Christian doctrine.    
32 Philip Schaff, Ambrose: Selected Works and Letters, trans. the Rev. H. De Romestin (Michigan: WM.B. Eerdmans 
Publishing Company, 2002), p. 75. 
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influence remained at large on later developments. However, it is generally whispered that his 

thinking is mostly influenced by philosophical works of Cicero and St. Ambrose. He shared 

Cicero’s view that the protection of the state is a desirable objective, but he also believed that 

like everything else that exists, war too serves some purpose that God has ordained and it is 

meant to reward the just (on faith) and to punish the evil. He considered all wars undertaken in 

obedience to God justifiable, thus, propagated the concept of Holy War. His views about just war 

can be traced from his famous book De civitate Dei (The City of God).33        

St. Augustine invoked the Command of God to punish idolaters, heretics and the 

attackers. His philosophy generally referred to offensive than defensive; however, he draws no 

distinction between both. The rationale behind this religion-based philosophy was to maintain 

order through war, but engaging in war with the aim of territorial expansion is not considered as 

just war. He believed that waging war is not open to everyone rather a rightful authority 

should take the decision to act upon divine will. In his work Against Faustus, he states that: 

“A great deal depends on the causes for which men undertake wars, and on the authority 

they have for doing so ... When war is undertaken in obedience to God, … it must be 

allowed to be a righteous war.”34 

His basic emphasis was on jus ad bellum as divine will and paid less attention towards jus 

in bello principles. He was of the view that once a war is waged, its only aim should be to punish 

the wrongdoers as he wrote in his work Questions on the Heptateuch, book 6, chapter 10 that: 

“[T]hings are legitimate for those who are engaged in a just war … it does not matter at 

all whether he wins victory in open combat or through ruses.”35  

St. Augustine during his life did not crystallize his views into war criteria. His views 

were later compiled in Decretum Gratiani (Canon Law) of 1140 by an Italian jurist Gratian. It 

remained a well consulted legal textbook within Roman Catholic Church till 1917 and then 

replaced by a revised book named Codex Iuris Canonici also known as Code of Canon Law 

33 Augustine, The City of God (De Civitate Dei) (MobileReference.com, 2010). 
34  Saint Augustine, "Against Faustus,"(Logos Virtual Library, available at 
http://www.logoslibrary.org/augustine/faustus/index.html). 
35 Louise J. Swift, ed. The Early Fathers of on War and Military Service(Wilmington: Michael Glazer, 1983), p. 138. 
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compiled by Pope Benedict XV. Since St. Augustine till the 12th century, no considerable 

development took place regarding Christian just war traditions. From 8th to 12th century, the 

Islamic just war doctrine emerged and new principles of war were introduced especially 

providing protection to women, children and natural environment. These principles have already 

been discussed in earlier paragraphs. However, during the 12th century, the Christian Church put 

some restrictions on the behavior during a war. In 1139, during the Second Lateran Council, 

Pope Innocent II prohibited certain weapons (crossbow) to be used against Christians. In 1179, 

during the Third Lateran Council, Pope Alexander III stressed for humane treatment of prisoners 

of war.36 

During the 13th century, St. Augustine’s philosophy of just war shifted into political and 

social context of Christendom. St. Thomas Aquinas (1225 – 1274), an Italian priest and one of 

the doctors of Catholic Church, incorporated Aristotelian ideas into Christian views about war 

and gave birth to a new ideology in which justice was the paramount virtue. He emphasized on 

three conditions for jus ad bellum and elaborated that there should be a legitimate authority 

(kings, princes, pope and Holy Roman emperor) to declare a war. Second, there should be a just 

cause (self-defence, recovery of stolen goods and punishment of malefactors) to go to war and 

third is the right intention (proportionate response and pursuit of peace) to achieve the objectives 

of a war. In his book Summa Theologica, part 2, while giving the answer of a question whether it 

is always sinful to wage a war, he answered that: 

“In order for a war to be just, three things are necessary. First, the authority of the 

sovereign by whose command the war is to be waged. For it is not the business of a 

private individual to declare war … Secondly, a just cause is required, namely that those 

who are attacked, should be attacked because they deserve it on account of some fault … 

Thirdly, it is necessary that the belligerents should have a rightful intention, so that they 

intend the advancement of good, or the avoidance of evil.”37 

A war, to him, is to ensure peace not to pursue private lust or hatred. He considered 

tyrannicide an illegitimate act if it causes more harm than good. He also forbade clerics and 

36 Detter, The Law of War, p. 151. 
37 Thomas Aquinas, The Summa Theologica of St. Thomas Aquinas, trans. Fathers of the English Dominican Province, 
5 vols. (New York: Benziger Brothers, Inc. (Reprinted by Christian Classics), 1981). 
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bishops to fight in a war because he considered that “warlike pursuits are altogether incompatible 

with the duties of a bishop and a cleric.” 38 The sources behind his ideology were of religious 

and secular nature and comprising elements of both jus ad bellum and jus in bellum. In this era, 

the knights’ code of chivalry had mercy for knights to be released for ransom, but it had no such 

favorable treatment for ordinary soldiers.39 At the turn of the 15th century, this theory built up a 

consensus about the justification and limitation of war. Later on, the concern regarding 

legitimate authority and perception of discrimination came to surface, which tightened the 

restriction on authority to declare a war (Pope and Holy Roman emperor) and declared clerics as 

innocent who were forbidden to bear arms.   

2.1.3. Modern Model of Just War Ethics 

With the disintegration of Christendom (Protestants and Catholics Reformations) and 

emergence of the modern era (rise of nation-state system and discovery of the New World), this 

medieval paradigm did not survive at larger extent and paved a way to the modern model of just 

war ethics. This philosophy developed into two forms; one was combined with St. Augustine’s 

authorization of war against heretics and infidels, which invoked the holy war ethics of Hebrew 

Bible and the other was based on right reason constructed in terms of jus gentium (law of 

nations). In the 16th and 17th centuries, the jurists and scholars, who were also known as the 

fathers of international law, attempted to articulate rules of conduct binding on states. The 

Spanish Dominican professor, Francisco de Vitoria (1492 – 1546) was one of the prominent 

advocates of the right reason. His main concern was to provide common ground to settle the 

issue of legitimacy of war between Catholics and Protestants as well as imperial conflicts 

between Spain and England.   

Vitoria’s philosophy was based on self-defense. He pointed out in his work De Jure Belli 

(On the Law of War) that “every state has authority to declare and to make war, however, a 

private person also may begin an attack on his foe, if there is no other way of safeguarding 

himself from wrong.” 40 He totally rejected the centuries old proposition that difference of 

religion is a just cause for war. He also outlawed the lust for territorial expansion and personal 

38 Ibid. 
39 Detter, The Law of War, p. 152. 
40 Francisco de Vitoria, De Jure Belli, trans. James Brown Scott (New York: Wildy & Sons LTD, 1964). 
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glory as just causes of a war and was convinced that “not every kind and degree of wrong can 

suffice for commencing a war.” 41 Talking about the law of war, he suggested that “in war 

everything is lawful which the defence of the common weal requires and it is lawful to make 

good out of enemy property the expenses of the war and all the damages wrongfully caused by 

the enemy.” 42 He believed that punishment should be in accordance to the fault; however, he did 

not favour looting and burning without the orders of a legitimate authority. He thoughtfully 

opined that a careful and detailed examination is essential to be made to analyze justices and 

causes of a war but difference of opinion should also be taken care of. In short, his treatment to 

the subject was quite elaborative and much more systematic than St. Augustine and St. Aquinas 

and even the 12th century canon jurists.  

His two works De Jure Belli (On the Law of War) and De Indis (On the Indians) provide 

a comprehensive structure for both the components jus ad bellum and jus in bello. Regarding the 

conduct of a war (jus in bello), he clearly distinguished combatants and non-combatants in a just 

war and prohibited killings of innocent civilians. He condemned preventive killings of non-

combatants in a just war and suggested certain measures to control collateral damage while 

capturing a fort during war. He made it clear that the prisoners of war should be treated in 

accordance to the injuries done and should not be dealt as an account of vengeance; but, if 

hostages become combatants then their execution is a rightful act. He supported the rule of 

intervention but with this proposition that a victim having the right of self-defense should also 

have the right to be defended. This shows that the issues, we are confronted with in present 

times, were addressed long ago despite the difference of contextual background.       

After ending the Thirty Years War with the Peace of Westphalia (1648), Vitoria’s 

paradigm was largely adopted by both Catholics and Protestants theologians. His theory of right 

reason was reinterpreted by Hugo Grotius (1583 – 1645) and Samuel von Pufendorf (1632 – 

1694), who codified it into jus ad bellum (sovereignty lies with nation-states) and jus in bello 

(necessity to limit the brutality of warfare). They carried such secular traditions into the modern 

age. Grotius’ famous work De Jure Belli ac Pacis (On the Law of War and Peace) written in 

1625 is considered to be one of the most fundamental work in modern International Law. He 

41 Ibid. 
42 Ibid. 
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established rules that govern war and peace with the aim to offer rights to both contending 

parties. His approach was somehow different from the traditional point of views and his theory 

suggested that irrespective of their claims, states’ forces in battle should have given recognition 

of having mutual rights. According to him, all the customs and practices legitimate in war should 

be derived from the law of nature, divine law, and law of nations. He believed that belligerents 

must have a just cause to resort to a war; without having just cause, war is just like a criminal act.  

He wrote in his work De Jure Belli ac Pacis, book II that “where judicial settlement fails, 

war begins.” 43 He opined that a just war may be waged against wrong doers in self-defense and 

in the defense of charity, but defending oneself against an assault, useful for the society at large, 

is not justifiable. His equal treatment to jus ad bellum and jus in bello put forth that a war cannot 

be declared just until and unless it is waged rightly and fought rightly. Grotius set rules and 

principles governing the conduct of a war. He permits all those actions and things in war, which 

are imperatively necessary to attain legitimate objectives. Therefore, military necessity 

requirement put wide limits on conduct of war but hard to meet. He advised that the prisoners of 

war must be preferred to release and not to kill. Grotius’ philosophy was later attacked by a 

French philosopher Jean-Jacques Rousseau (1712 – 1778), who added that a state must have 

regular troops to defend itself and to attack neighborhood but the real power lies with the people; 

so each citizen ought to be a soldier by duty, not by profession. 44  However, the Grotius 

paradigm is still being shared by contemporary theorists in their work like Professor Michael 

Walzer’s Just and Unjust Wars (1977) and John Rawls’s The Law of Peoples (1999).       

Later on, the fall of church and Holy Roman Empire led to Machiavellian realism, which 

aligned philosophy with power, and state interest was taken to define jus ad bellum. Morality 

was no longer the basic consideration and legal positions took precedence over morality. 

Sovereign states had free will and right to resort to war, which remained unchallenged 

throughout the 18th and 19th centuries. That era was known as raison d’état. With the rise of 

nationalism after French Revolution (1788 – 1799), compulsory enrollment for military services 

in the wake of Napoleonic wars, and mass production of weaponry resulted by industrial 

43 Hugo Grotius, De Jure Belli Ac Pacis (the Law of War and Peace), trans. Francis W. Kelsey, 2 vols. (Oxford: The 
Clarendon Press, 1925). quoted by "Stanford Encyclopedia of Philosophy," ed. Edward N. Zalta(2009). 
44 R. Sorabji and D. Rodin, ed. The Ethics of War: Shared Problems in Different Traditions(Hampshire: Ashgate, 2006), 
p. 50.
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revolution, the possibility of total war was also increased manifold. Developments in that era had 

extenuating effects on the cruel practices of war. The most influential strategic theorist of that 

era, Carl von Clausewitz (1780 – 1831), wrote in his famous work On War that “war is not a 

merely act of policy but a true political instrument, a continuation of political intercourse carried 

out by other means.” 45 He believed that a war is just when to achieve political objectives as a 

policy matter. A state must match its opponents in terms of military, political and economic 

resources. But, at the same time, he advocated that unnecessary and revengeful destruction of life 

to achieve an objective in war is not lawful.46 Clausewitz ideas had great influence on warfare 

until WW II and still provide a foundation for war studies.  

2.1.4. Contemporary Model of Just War 

In response to the total wars of the 19th and 20th centuries, a new paradigm shift occurred, 

which eventually structured the contemporary model of just war based on codified rules and 

principles. It was an attempt to limit the possibility to resort to war as well as its conduct. The 

most realizing factor towards jus in bello was the Battle of Solferino (1859), which was closely 

witnessed by a Swiss businessman and social activist, Jean-Henri Dunant (1828 – 1910 AD). In 

1862, he wrote a book Un Souvenir de Solférino (A Memory of Solferino) on horrors of the war, 

in which he gave two proposals to avoid devastating effects of a war; first a permanent relief 

agency for humanitarian aid in war times, which eventually led to the establishment of 

International Red Cross and second was a treaty recognizing the neutrality of agency, which 

materialized in the form of the First Geneva Convention (1864).47  

In the 19th century, greater attention was paid to the conduct of hostilities and armed 

violence regardless of its causes and motives to be regularized. It not only paved way to establish 

contemporary rules of jus in bello, but also made possible to distinguish it from jus ad bellum. 

Previously, scholars and philosophers did pay attention towards both components, but the 

distinction of these terms did not exist as such. Although, the conceptual differences outlined in 

earlier paragraphs were taken into account but the term jus in bello was still not in use. However, 

Grotius was convinced that there must be a common framework, which governs all the nations 

45 Carl Von Clausewitz, On War, trans. M. Howard and P. Paret (Oxford: Oxford University Press, 2007), p. 28. 
46 Detter, The Law of War, pp. 152-53. 
47 Dunant, A Memory of Solferino. 
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that resort to war. In the latter half of the 19th century, there were certain developments, which 

provided basis to codify international law regime and clearly distinguished jus ad bellum and jus 

in bello principles in order to regularize a war.  

In 1863, the US government introduced an official document named Instructions for the 

Government of the Armies of the United States in the Field defining the rights of both combatants 

and noncombatants and to specify the weaponry appropriate for combat. 48  This national 

codification, the Lieber Code, was introduced at the time of civil war in the US and was the first 

attempt to spell out jus in bello in official instructions. In 1864, the First Geneva Convention for 

“Amelioration of the Condition of Wounded in Armies in the Field” was held in the wake 

of Jean-Henri Dunant’s work. It was the first ever legal text which had brought a great influence 

over the relations between contending parties in wartime. It had become part of the law of 

nations and opened up a new branch of law i.e. LOAC, and subsequently provided the basis for 

the rules of international law to provide protection to the victims of armed conflicts. The First 

Geneva Convention was linked to the International Committee of Red Cross (ICRC -1863), 

which eventually became a body to enforce the articles of all Geneva Conventions.  

In 1868, another important move took place in order to put a ban on particular weapons 

used in warfare. This initiative was taken by Russian statesman Alexander Gorchakov against the 

development of a bullet, which exploded upon contact with a hard surface and posed a greater 

threat to troops. Upon his invitation, diplomats from all major powers of that time met at St. 

Petersburg to consider the matter and agreed upon a declaration known as St. Petersburg 

Declaration based on customary principles prohibiting the use of means of warfare causing 

unnecessary suffering. It became an international treaty imposing ban on the use of fragmenting, 

explosive projectiles (small arms ammunition under 400 grams weight) to alleviate the suffering 

in war. This declaration was, in fact, to follow the principle that “the only legitimate object 

48 "Instructions for the Government of Armies of the United States in the Field (General Orders No. 100 Known as 
Lieber Code)," (Washington: Government Printing Office, 1898). Originally issued by President Lincoln as General 
Orders No. 100 on 24 April 1863 through Adjutant General's Office. 
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which states should endeavor to accomplish during war is to weaken the military forces of the 

enemy.” 49    

These instruments of legal obligations were, however, not sufficient to resolve the 

unlawful practices in warfare and to reduce the suffering caused by them. The Franco-Prussian 

War (1870) confirmed this fact that right of conquest was still considered to be a legitimate act 

and empires remained the dominant political phenomena of international system. In 1874, again 

Russian statesman Alexander II called upon a conference in Brussels to examine the draft 

regarding laws and customs of war based on the Lieber Code. In this conference, delegations 

from 15 European states discussed this document submitted by Russian Government. It covered 

various aspects of law of war such as military authority over hostile territory, recognition of 

combatants and non-combatants, means of injuring the enemy, spies, PoW, sick and wounded. 

After a month of intense debates, the draft was adopted with minor changes, but this declaration 

could not be ratified as all the governments were not willing to accept it as binding convention.  

The Brussels Conference Declaration provisions were then taken into account by institute 

of international law in Geneva and offered their recommendations in the shape of Manual of the 

Laws and Customs of War at Oxford in 1880. These both documents formed the basis of 

two Hague Conventions held in 1899 and 1907. This time the international atmosphere was more 

congenial to peace negotiations than the Brussels conference. During the First Hague 

Convention, the negotiations were focused on disarmament issues and quite successful in 

addressing Pacific Settlements of International Disputes, the laws and customs of war on land, 

and adaptations of First Geneva Convention (1864) principles of maritime warfare. During this 

conference, it was declared that “the contracting powers agree to abstain from the use of 

projectiles and the use of bullets which expand or flatten easily in the human body (dum-dum 

bullets).” 50 

Meanwhile, the second Geneva Convention was held in 1906, after Russo-Japanese War, 

for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed 

Forces at Sea. This Convention was held in continuation of the first Geneva Convention and the 

49 Adam Roberts and Richard Guelff, ed. Documents on the Laws of War(Oxford: Oxford University Press, 1982), pp. 
30-31.
50 Ibid., pp. 36-40.
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basic purpose was to reduce the inherent evils of warfare at sea and to improve upon the 

provisions already agreed upon. In 1907, the second Hague Convention was held to consider the 

matters on which agreement had not been reached during the first Hague Convention. This 

conference was attended by 44 states but no general agreement was reached on arms limitation, 

however, 13 conventions were adopted including opening of hostilities, regulations respecting 

the laws and customs of war on land, rights and duties of neutral powers, bombardment of naval 

forces, status of enemy merchant ships and adaptation of principles of the Geneva Conventions. 

Out of these 13 conventions, the provision of establishing the International Prize Court was not 

ratified. 

However, under Article 2 of both Hague Conventions (of 1899 and 1907) for the Pacific 

Settlement of International Disputes, contracting parties agreed that “in case of a serious dispute, 

before making an appeal to arms, they would resort (as far as circumstances allow) to good 

offices or mediation of friendly states.”51 They also declared that the instructions would be 

issued to their armed land forces in conformity with the regulations respecting the laws and 

customs of war on land. However, if a belligerent party violates these provisions shall be liable 

to pay compensation. 52  A third Hague Convention was planned for 1914, but was never 

materialized due to outbreak of World War I (1914-1918). Thus, the process which was initiated 

in the 19th century regarding codification of international law received a greater set back. 

However, the devastating effects of WW I brought in new efforts ensued to bolster jus ad bellum 

as well as jus in bello.  

In this era, morality, discarded since Machiavelli, once again entered into international 

politics and US President, Woodrow Wilson, became the chief proponent of morality. For him, 

power would yield to morality and the force of arms.53 Just war theory was now reentering 

international politics. But the question to justify war on moral grounds shifted moralist model to 

a legalist paradigm. A state’s action was now judged through legal principles. The advent of the 

League of Nations in 1919 and adaptation of its Covenant was the first major step taken towards 

international legal regime to limit the possibility of a war and control its devastating effects as 

witnessed during WW I.  

51 Hague Convention (I) for Pacific Settlement of International Disputes, Part II, Article II (Hague: October 18, 1907). 
52 See Supra note 3. 
53 Henry Kissinger, Diplomacy (New York: Simon & Schuster, 1994), p. 51. 
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The Article 10 of the Covenant of the League of Nations54 and the Kellogg–Briand Pact55 

(1928) attempted to preserve territorial integrity from external aggression and put prohibition to 

resort to force, stated the illegality of war. On the other hand, the League was made a decisive 

body to take action against aggression and ensure peace. In this regard, Article 11 states that 

“any war or threat of war, whether immediately affecting any of the Members of the League or 

not, is hereby declared a matter of concern to the whole League, and the League shall take any 

action that may be deemed wise and effectual to safeguard the peace of nations.”56 In Article 16, 

it was also mentioned that an attack on any member will be treated as an act of war against all, 

and all members will pledge and mobilize resources to defeat aggression. 57 It gave a clear 

indication that the interwar peace efforts were to condemn recourse to war and abandon it as a 

tool of national policy. Members were bound in no case to resort to war. However, as per Para 7 

of Article 15, if the Council failed to reach a decision regarding judicial settlement of a dispute 

then Members reserved the right to take any action they deemed necessary for maintenance of 

justice. 58 

In 1925, the Council of the League of Nations convened the International Conference on 

the Control of the International Trade in Arms, Munitions, and Implements of War in Geneva. In 

this conference, the Geneva Protocol for the prohibition of the use in war of asphyxiating, 

poisonous or other gases, and of bacteriological methods of warfare was adopted. It was derived 

from the general principles of customary international law prohibiting the use of poison and 

54 Covenant of the League of Nations. Article 10 states that “the Members of the League undertake to respect and 
preserve as against external aggression, the territorial integrity and existing political independence of all Members 
of the League. In the case of any such aggression or in case of any threat or danger of such aggression the Council 
shall advise upon the means by which this obligation shall be fulfilled. 
55 General Treaty for the Renunciation of War as an Instrument of National Policy (Kellogg-Briand Pact or Pact of 
Paris), 94 LNTS 57, (27 August 1928). It prohibited the use of force as an instrument of national policy except in self-
defense.  
56 Covenant of the League of Nations. 
57 Ibid. Article 16 states that “Should any Member of the League resort to war in disregard of its covenants 
under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an act of war against all other Members 
of the League, which hereby undertake immediately to subject it to the severance of all trade or financial relations, 
the prohibition of all intercourse between their nationals and the nationals of the covenant-breaking State, and the 
prevention of all financial, commercial or personal intercourse between the nationals of covenant-breaking State 
and nationals of any other State, whether a Member of the League or not. 
58 Ibid. Para 7 of Article 15 reads that “If the Council fails to reach a report which is unanimously agreed to by the 
members thereof, other than the Representatives of one or more of the parties to the dispute, the Members of the 
League reserve to themselves the right to take such action as they shall consider necessary for the maintenance of 
right and justice.” 
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materials causing unnecessary suffering. In 1929, the third Geneva Convention relative to the 

Treatment of Prisoners of War was held. The basic objective was to fulfill all those deficiencies, 

which were found in both Hague Conventions’ provisions concerning the treatment of prisoners 

of war during WW I. This concern had already been shown during ICRC conference held in 

Geneva in 1921. The provisions of this Convention largely dealt with the issues like capturing 

prisoners of war, their captivity and evacuation, labor of prisoners of war, their external links and 

termination of captivity, but it was unable to raise the question about the civilians who resisted 

occupation. 

It was at the time of the League of Nations, when jus ad bellum and jus in bello found 

equal footing and paved way into international law. These terms came surface in 1920s when the 

term jus ad bellum was first used by Giuliano Enriques in his article “Considerazioni sulla teoria 

della guerra nel diritto” (Considerations on the Theory of War in International Law) published in 

an Italian journal Rivista di diritto internazionale  (Journal of International Law, volume 20, 

page 172) in 1928. Later on, in 1937, an Austrian legal theorist, Alfred Verdross (1890 – 1980), 

used the term jus in bello in his book Universelles Völkerrecht: Theorie und Praxis (Universal 

International Law: Theories and Practice), thus, a fundamental distinction was made between 

these two terms.  

In 1934, an Austrian jurist and philosopher, Hans Kelsen (1881–1973), developed a 

concept that war “is permitted only as a reaction against an illegal act.” 59 His theory had 

inherent difficulty as described by Yoram Dinstein that in absence of competent impartial forum 

to determine whether a war is genuinely sanctioned or not, the legality of war can be challenged 

by other side.60 However, in 1939, the outbreak of WW II proved the Covenant of the League of 

Nations and the Kellogg-Briand Pact a failure and ascertained that all wars could not be 

outlawed. It also proved the internationalists’ view wrong that war could be eradicated through 

diplomacy. Here, one aspect is important that though the League of Nations and the Kellogg-

Briand Pact were short-lived but the engineers of these legal regimes proved to be modern 

realists and showed a conventional approach towards legalism. The late 19th century war laws 

had little to condemn war as a prerogative of sovereign power but the League happened to be a 

59 Hans Kelsen, General Theory of Law and State, trans. Anders Wedberg (New Jersey: The Lawbook Exchange Ltd., 
2009), p. 331. 
60 Yoram Dinstein, War Aggression and Self-Defence, 3rd ed. (Cambridge: Cambridge University Press, 2001), p. 64. 
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first political institution, which provided a framework to put restrictions on right to resort war 

and sought to deter aggression.  It was, in fact, the first step to introduce a comprehensive new 

law regime to change old war theories and peaceful settlement of disputes. 

2.2. UN Charter and Right to Use Force 

The aftermath of WW II and the scale of destruction it brought in, soon revitalized all 

those efforts, which previously put in to establish an effective institutionalized mechanism that 

could control the unlawful practices of warfare. Michael Walzer, a contemporary political 

philosopher, argued that WW II was the ratification of fundamental concept of just war 

doctrine.61 It helped to rationalize the idea of limiting war in modern era by determining the 

values of jus ad bellum and shaping up the new ideas of jus in bello. Therefore, the political 

actors, who struggled hard to make the League of Nations a success story, now sought to replace 

it with more effective and practicable legal doctrine within the framework of a political 

institution. Thus, it gave a sense to the UN Charter in 1945 and introduced new provisions 

regarding jus ad bellum. This political regime of collective security was an institutional 

framework, which provided a new legal order to manage conflict through diplomatic means, 

thus, war was no more a prerogative of sovereign and free political will. International law 

provided the constitutional fabric for international community (all sovereign states became part 

of this community under the UN) and word ‘war’ was eliminated from the phrase “law of war” 

and it was replaced by “use of force.”  

The UN Charter clearly abandoned the right of use of force and established its authority 

to decide when and how force will be used. The Articles 2(4) and 51, taken together, express that 

except in self-defense the threat or use of force is wrong and must be condemned.62 Therefore, 

use of force was no longer a sovereign right and it was made permissible when authorized by the 

United Nations Security Council (UNSC) in order to restore international peace and security. 

Here the question of interpretation arises. Professor Myres S. McDougal (1906 – 1998) and 

Professor Louis Henkin (1917 – 2010) had an argument on this issue. McDougal was of the view 

that Article 2(4) prohibits the threat or use of force against territorial integrity or political 

61 Michael Walzer, Just and Unjust War: A Moral Argument with Historical Illustrations, 4th ed. (New York: Basic 
Books, 2006), pp. 111-13. 
62 Charter of the United Nations. Also see Appendix E. 
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independence of a state and if not then it would be contrary to the purpose of the UN Charter or 

International Law. On the other hand, Henkin upholds that this Article does not say that 

members shall refrain from force against the political independence or territorial integrity of 

another state when such force is contrary to international law. There is a reference to the purpose 

of the UN. Force is forbidden against the political integrity or territorial independence of any 

state, it is also forbidden if the force is in any other manner inconsistent with the purposes of the 

UN. 63 Both scholars discussed Article 2(4) differently but they do share the importance of 

international law with regard to the administration of the use of force.  

Therefore, three basic parameters regarding prohibition of resorting to force are 

suggested in the UN Charter. First, not to use armed forces against the territorial integrity or 

political independence of any state. Second, not to resort to force inconsistent to the purpose of 

the UN. Third, no right of self-defense is permissible until and unless the UNSC authorizes it and 

takes measures necessary to maintain international peace and security. Any use of force outside 

the ambit of these three parameters would be considered illegal and threat to international peace 

and security as described in Chapter VII (Article 39) of the UN Charter.64 

It is a procedural directive for institutional action of what is described in Article 2(4) and 

assigned responsibility and authority to the UNSC to judge the aggression (as per the definition 

adopted by the General Assembly vide Resolution 3314 (XXIX)  and to act accordingly. 65 Here, 

Articles 41 and 42 suggest all those measures, which could be taken to deter the aggression. 

These measures could be of diplomatic nature or economic sanctions or use of force. 66  

Therefore, Articles 2(4) and 51 along with the definition of aggression provides the concept of 

just wars (self-defense) and unjust wars (i.e. aggressive). Within this framework of the jus ad 

bellum, the important reference is the purpose of the UN as Article 1 states that first purpose is 

63 Melzer, Concepts of Just War, p. 19. 
64 Charter of the United Nations. Also see Appendix E. 
65 Un General Assembly Resolution No. 3314, (14 December 1974). Article 1 of this resolution states that “Aggression 
is the use of armed force by a State against the sovereignty, territorial integrity or political independence of another 
State, or in any other manner inconsistent with the Charter of the United Nations.” 
66 See supra note 66. 
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“to maintain international peace and security.” 67 Hence, in this new paradigm of contemporary 

international law, peace is given preference over justice. 

The post WW II peace efforts, which were initially set to enhance the effectiveness of jus 

ad bellum, soon redirected towards jus in bello particularly after the 1946 judgment of the 

International Military Tribunal at Nuremberg on major war crimes. Therefore, most important 

codification of jus in bello principles had taken place after the conclusion of WW II. In 1949, a 

diplomatic conference in Geneva was held, in which four Conventions relative to wounded and 

sick in armed forces in the field and at sea, prisoners of war and the protection of civilians in 

time of war were adhered to. This conference was the outcome of previous efforts undertaken 

before WW II to draft new conventions in light of war experiences and to provide protection to 

the victims of war. The conference which was attended by the representatives of 64 states still 

did not provide apt solution to distinguish lawful and unlawful combatants.    

However, the Hague treaties and the four Geneva Conventions governing jus in bello 

together with the UN Charter, delimiting jus ad bellum, institutionalized the contemporary just 

war ethics in international law. This contemporary paradigm widely received philosophical 

endorsement from various ethicists such as Yoram Dinstein, David Rodin and John Mueller. 

They argued that the current international regime has made war obsolescent and denied 

legitimacy of war as a means of national self-defense. With the ratification of 1949 Geneva 

Conventions, thus, a new branch of International Law emerged which is known as the LOAC. 

This legal regime was further strengthened by the 1954 Hague Convention for the protection of 

cultural property in the event of armed conflict, 1977 Geneva Protocols Additional to the 1949 

Geneva Conventions relating to the protection of victims of international and non-international 

armed conflicts, 1978 Red Cross Rules of IHL applicable in armed conflicts, and 1981 UN 

Convention on prohibition or restrictions on the use of certain conventional weapons deemed 

injurious.  

This legal order, which emerged with the advent of the UN Charter, is the custodian of 

international state system and provides legitimacy to all those actions which are taken in 

accordance with the provisions of positive international law. Here, one thing is important that use 

67 Charter of the United Nations. Also see Appendix E. 
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of force cannot be authorized by the UN itself (as it was in the case of the League of Nations) nor 

an individual state has the right to acclaim it. It is the UNSC that determines whether there is a 

threat or act of aggression in accordance to the UN Charter. Therefore, the UN Charter is like a 

constitution, which provides a general framework of rules and needs to be interpreted broadly as 

well as narrowly according to the situation. Since 1945, many occasions have arisen, where the 

UNSC authorization happened to be the legitimate criteria to justify a military action against 

aggression, but numerous incidents also witnessed it otherwise, when powerful states violated 

this prohibition. In those cases, the UNSC either failed to approve the legality of actions taken or 

unable to prevent such actions due to the use of veto right. This inability of the UNSC has 

provoked various realists’ concerns regarding the applicability of contemporary just war 

doctrine.  

2.3. Just War Theory and International law 

If we analyze just war theory within the codified rules of international law, we need to 

examine rules envisaging justice of resorting to force and justice of conduct of a war. In 

Nuremberg, the prosecutors clearly mentioned that aggressive leaders who resort to unjust wars 

commit “crimes against peace.” Therefore, resorting to force must fulfill the requirements of jus 

ad bellum, envisaged in the general framework of the UN Charter. Just cause is the basic 

principle to follow either use of force is in self-defense against external attack or protecting from 

aggressive regimes or punishing wrongdoers.  

Michael Walzer and other modern just war theorists are of the opinion that the resistance 

of aggression is one just cause to resort to force in order to protect the basic rights and in 

international law, the states have rights notably to their political sovereignty and territorial 

integrity. Now, the question is whether one must wait for aggression to actually take place or it is 

permissible to launch preemptive strike against anticipated threat. Vitoria was of the view that it 

is illogical to punish someone who is yet to commit a crime but modern theorists like Walzer 

seem favorable in launching an anticipated attack. James Turner Johnson also argued that “the 

first use of force might sometimes be justifiable to resort or establish a more just order.” 68 In 

68 Alex J. Bellamy, "When Is It Right to Fight? International Law and Jus Ad Bellum," Journal of Military Ethics 8, no. 3: 
p. 234.

42 



this case, shift from defense to offence does not qualify the right of self-defense against 

aggression. International law has no room for such preemption until it has the clear authorization 

of the UNSC in advance. 

Besides just cause of resorting to force, right intention is also an important principle to be 

taken care of. The motive behind an attack must be morally justified but the international law 

does not cater for this principle because it might be hard to determine state’s intent. However, the 

international law definitely supports that a decision of resorting to force must be made by 

legitimate authority and it should also be made public. It is also required that this decision should 

be the last resort when all diplomatic channels fail to reach a peaceful solution of the dispute and 

resort to force is considered to do more for the universal goods than evil. If there is a lesser 

chance to do more good than harm or restore peace then the use of force would be unjust. 

William Vincent O’Brien states that “the decision to recourse to force in pursuit of just cause 

must outweigh evil and probability of success must be estimated realistically.” 69  

As far as, jus in bello is concerned, the LOAC is a well codified branch of public 

international law with well-defined rules to deal with justice in war. These rules include 

customary international laws and treaty laws regarding weapons prohibition, discrimination 

between combatants and non-combatants, immunity to non-combatants and civilians, 

proportionality, rules pertaining to prisoners of war, prohibition on genocide and ethnic 

cleansing, and principles of reprisal. Proportionality has its concerns regarding the level of forces 

required to be employed and discrimination refers to distinguish between combatants and non-

combatants. However, the evidences show that these rules are not catered for by fighting armies 

neither tactically nor strategically, thus, posing challenges to uphold the true essence of these 

principles.        

The 20th century just war theory has been facing some other challenges. There are reasons 

available that still provide context for discussion on war ethics. The alternative war ethics 

(militarism, pacifism, realism and idealism) are still to be realized. Aggression has remained the 

focal point for just cause principle. Muslim World claims jihad as a concept of just war. Third 

World countries have claimed that liberation wars are just wars. Vietnam War and Korean War 

69 William Vincent O'Brien, The Conduct of Just and Limited War (New York: Praeger, 1981), p.28. 
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victims declared the US as an aggressor. NATO attack on Yugoslavia in 1999 to limit genocide 

in Kosovo was considered as a just attack. The preemptive self-defense in terms of attack on Iraq 

is taken as just war and now ongoing use of force against terrorism is being measured as just 

war. These opinions, therefore, are ostensibly posing a challenge for contemporary international 

law regime.  

However, since WW II, the major consensus over the criterion of illegality of war has 

been aggression. A layman’s definition of aggressor is that the one who fires or attacks first. In 

1974, the UN General Assembly adopted the definition of “Aggression,” which (Article 1) states 

that “aggression is the use of armed force by a state against the sovereignty, territorial integrity 

or political independence of another state, or in any other manner inconsistent with the Charter of 

the UN.”70 Although, this definition with its full content is a product of a dedicated effort but it 

has certain loopholes and left the broadening concept of aggression vague. These aspects are 

now considered as a qualifying threat to contemporary international legal regime. Michael 

Waltzer, while expanding the definition of aggression within the concept of preemptive self-

defense, states that “aggression can be made out not only in the absence of a military attack or 

invasion but in the absence of any immediate intention to launch such an attack or invasion.” 71 It 

means a state of aggression can occur without a physical attack or even having no intension of an 

attack. In this situation, the perception of threat can proclaim an act of aggression.  

In 1980, Claude Jr. wrote in his article “Just Wars: Doctrine and Institutions” that “the 

problem of defining aggression had become irrelevant, having been replaced by the problem of 

defining good cause.” 72 The same thing is happening in the post-Cold War era and especially in 

the post-September 11 world. Global events are occurring in such a way that aggression is 

becoming irrelevant as a greater threat to peace. Justice is once again taking place as priority 

over peace and the concepts such as preemptive and preventive self-defense are emerging out. 

Therefore, it’s high time for international law to keep its validity and not to return to the old 

ideas having medieval outlook. 

70 Un General Assembly Resolution No. 3314. 
71 Walzer, Just and Unjust War: A Moral Argument with Historical Illustrations, p. 85. 
72 Inus L. Claude Jr., "Just Wars: Doctrines and Institutions," Political Science Quarterly  (1980): p. 95. 
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2.4. Preemptive Self-Defense and its Legal Dispositions 

The Article 51 of the UN Charter provides legitimacy of right for individual state or 

collective self-defense under the UNSC. It clearly states that self-defense is only permitted when 

an armed attack occurs. This exclusion to the prohibition of use of force indirectly provides 

reasoning for the concept of preemptive self-defense. This issue has emerged out paradoxically 

since the US has opted for the right to strike preemptively in self-defense against anticipated 

threats. The most notable are threats of weapons of mass destruction (WMDs) and global 

terrorism. These all exceptions are unilateral military actions because right of preemptive self-

defense and preventive use of force are not authorized in the UN Charter.  

The concept of ‘self-defense’ is as old as the word ‘war’ itself. The lexical meaning of 

self-defense is ‘a plea of justification for the use of force.’73 Historically, self-defense had been a 

political justification for an act of war and had its roots in international relations regarding just 

war doctrine. It remained dormant as long as waging a war was considered free for all and states 

did not need any legal justification to commence hostilities. However, it became evident as a 

right when liberty to resort to force was eliminated and an act of aggression was prohibited in 

international law. In 1837, during a rebellion movement in Upper Canada, the British forces 

destroyed a steamboat named ‘Caroline’ (allegedly used by rebels to transport arms and men 

from New York to Canada) docked at Fort Schlosser, New York. Justification for this act was 

presented as a ‘necessary self-defense.’ Later on, the Secretary of State, Daniel Webster added 

that nothing ‘unreasonable or excessive’ could be done in self-defense. Therefore, according to 

Michael Byers, necessity and proportionality became the basic parameters of self-defense and 

this notion was subsequently accepted by other states and led to a distinction between war and 

self-defense in customary international law.74  

  The Covenant of the League of Nations prohibited use of force but did not consider 

right of self-defense explicitly necessary. It gave an impression that right of self-defense is an 

inherent option when defensive war is not prohibited. The distinction between aggression and 

self-defense was first made when Draft Treaty of Mutual Assistance (1923) attempted to declare 

73 "Merriam Webster,"  in 11th Collegiate Dictionary(Springfield, MA: Merriam Webster Inc., 2004). 
74 Michael Byers, War Law: Understanding International Law and Armed Conflict (New York: Grove Press, 2005), pp. 
53-54.
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aggressive war an international crime. It was followed by Geneva Protocol for the Pacific 

Settlement of Disputes (1924), which provided that “in no case to resort to war with one another 

... except in case of resistance to acts of aggression ...” 75 Therefore, it gave a sense to the right to 

resort to force in self-defense against aggression and the act of aggression was defined in Article 

10 of the Geneva Protocol, which states that “every state which resorts to war in violation of the 

undertakings contained in the Covenant or in the present Protocol is an aggressor.” The 

following years witnessed that the right of self-defense was given more emphasis in various 

treaties such as Locarno Treaty and Pact of Paris. The idea of right to self-defense eventually 

developed in contemporary international law with the prohibition of aggression and codified in 

the Article 51 of the UN Charter as the only legitimate right to resort to force individually and 

collectively.     

The right to self-defense was further elaborated by the International Court of Justice, 

when it endorsed the remarks in its advisory opinion on the Legality of the Threat or Use of 

Nuclear Weapons (1996) that it’s the “fundamental right of every state to survival, and thus its 

right to self-defense, in accordance with Article 51 of the [UN] Charter, when its survival is at 

stake.”76 Therefore, survival of a state becomes fundamental right but again military response is 

subjected to the authorization of the UNSC. It means that if a state exercises its right to self-

defense without referring it to the UNSC, cannot justify its action on legal grounds. Secondly, 

right to resort to force is only a legitimate action when an armed attack actually occurs. Article 

51 does not cater for anticipated threat of an armed attack or any other violation of international 

law short of an armed attack. Any option of using preventive or preemptive force is excluded by 

Article 51 but it may come within the ambit of customary international law. There are references 

available where this approach can be traced out that Article 51 does not negate other legitimate 

actions in self-defense.77 But, these references are fundamentally weak in nature.  

75 Article 2 of the Geneva Protocol of 1924 states that “The signatory States agree in no case to resort to war either 
with one another or against a State which, if the occasion arises, accepts all the obligations hereinafter set out, 
except in case of resistance to acts of aggression or when acting in agreement with the Council or the Assembly of 
the League of Nations in accordance with the provisions of the Covenant and of the present Protocol.”  
76 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, (ICJ, 1996), p. 263.  
77 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),  I.C.J. 14 
(June 27, 1986). Judge Schwebel wrote a dissenting opinion and rejected the text which reads that the right of self-
defense under Article 51 exists if and only if an armed attack occurs. 
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In just war tradition, many early philosophers argued that anticipatory or proactive use of 

force could be used and considered it just. The just war theorists like Grotius and Vitoria had 

permissible position on this issue but they were of the opinion that such military action should be 

taken in self-defense against an actual threat or imminent attack. James Turner Johnson argued 

that the preemptive strikes could only be employed when one must be absolutely certain about an 

armed attack. He further wrote in his book Can Modern War be Just? that “the moment of last 

resort may come before the enemy fires its first shot across one’s borders.” 78 There are other 

contemporary theorists, who argued same position of preemptive self-defense but envisaged that 

a preventive war may not be just when waged to weaken a potential adversary. Michael Walzer 

took up this issue and drew out three conditions to follow. First is that there should be “a 

manifest intent (of enemy) to injure.” Second, the enemy must be reaching out at “a degree of 

active preparation that makes that intent a positive danger,” and third is that “a general situation 

in which waiting, or doing anything other than fighting, greatly magnifies the risk.” 79  

Besides these opinions, there are persuasive voices that express greater concern to 

include anticipatory military initiatives within the framework of international legal regime. The 

recent history shows that there had been several incidents when states engaged themselves in 

such anticipatory military actions but could not achieve due commendation from the 

international community for their unilateral measures. In 1962, the US tried to justify its 

blockade of Cuba as regional peace keeping initiative. In 1967, Israel launched a surprise attack 

on Egypt in preemptive self-defense. In 1981, Israeli jets raided on Iraqi nuclear reactor under 

construction at Osirak as a preventive use of military force with this claim that it would be a 

threat for the survival of Jewish state. In 1988, the US shot down an Iranian Airbus with this 

assertion that it was a preemptive self-defense in response to ongoing attack by Iranian military 

helicopters. The attack on Afghanistan in the wake of the ‘war on terror’ and preventive attack 

on Iraq to prevent acquisition of WMDs were also not so welcomed and all such anticipatory 

measures were totally rejected by other states and badly condemned at the platform of the UN as 

illegal acts.  

78 J. T. Johnson, Can Modern War Be Just? (New Haven: Yale University Press, 1984), p. 25. 
79 Walzer, Just and Unjust War: A Moral Argument with Historical Illustrations, p. 81. 
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In the 1969 Vienna Convention on the Law of Treaties, it was categorically mentioned 

that the interpretation of all the provisions be made according to the ordinary meaning of the 

terms.80 When this rule is applied to Article 51 of the UN Charter, it shows that there is no room 

for preemptive self-defense and the only requirement is ‘if an armed attack occurs.’ However, 

the word ‘inherent’ obscures the analysis, but again it is clear that the right of preemptive self-

defense can only be practiced if Article 51 is ignored. The possibility of preemptive self-defense 

can be traced out in Article 10 of the Covenant of the League of Nations, where it was stated that 

a dispute could be referred to the Council if there was an act of aggression or a threat of such 

aggression prevailed. Article 11 also provided the same that any war or threat of war was a 

matter of concern for all the members. However, the UN Charter does not suggest any kind of 

anticipatory response to such threats.  

The preemptive self-defense or preventive measures to respond an anticipatory threat of 

aggression within the framework of contemporary international law would foster difficulties for 

jus ad bellum and put certain question marks on its validity. Who would decide that a potential 

threat exists and a preemptive strike is justified? If each state tends to interpret such situation 

then there is a strong possibility to develop political uncertainties of assessment and it would be 

difficult to evaluate who is right and who is wrong. Capability estimates can be misleading, 

especially when reliable data is not available over a long time and secondly, it is quite difficult to 

assess that enemy’s capacity building is either for defensive purpose or for an offense. Michael 

Byers argued that any state “with no reason to fear countervailing military forces can 

contemplate a world without the combined protections of the UN Charter and the customary law 

of the Caroline incident.” 81  He is basically indicating the negative consequences of Bush 

Administration’s claim of right of preemptive self-defense in case of 2003 Iraq war. This action 

was widely opposed by the international community and such opposition was quite evident in 

58th session of the UN General Assembly held in September 2003.  

80 Article 31 of 1969 Vienna Convention regarding General Rules of Interpretation reads that “a treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose.” 

81 Michael Byers, War Law Byers, War Law: Understanding International Law and Armed Conflict, p. 76. 
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In 2004, a UN High-level Panel on Threats, Challenges and Change in its report titled “A 

More Secure World: Our Shared Responsibility” states that “the UN Charter provides a clear 

framework for the use of force. States have an inherent right to self-defense, enshrined in Article 

51. Long-established customary international law makes it clear that States can take military

action as long as the threatened attack is imminent, no other means would deflect it, and the

action is proportionate. The UNSC has the authority to act preventively, but has rarely done

so.”82 This report has clearly reproved all such intentions that reinforce the idea of right of

unilateral preemptive self-defense and once again uphold the legitimacy of Article 51 and

authority of the UNSC to take the decision to counter such anticipated threats if may exist.

2.5. Conclusions 

 The history shows that the foundation of each just war model rests upon a specific law, 

which has its own religious, political, social and cultural outlook. These paradigms contending 

for primacy about morality of war and modes of warfare and often reaching dissimilar 

conclusions, but the basic intent was to restrict war and limit the brutality of warfare. The present 

regime is also acclaiming the same; however, it differs from theory of the Middle-ages. First, the 

jus in bello principles have been developed at larger extent which have never been realized 

before. Professional militaries now consider international jurisprudence when planning war. 

Second, the jus ad bellum principles are limited to the defensive war only. It means using force 

can only be justified when it is against aggression, thus, peace be given preference over justice (it 

was a strong viewpoint during cold war).  

Today, International Law, codified into customary practices and treaty provisions, is the 

dominating legal regime in accordance with the UN Charter, which strictly prohibits any kind of 

military adventure or use of force except in self-defense. States are bound to follow this 

institutionalized discipline and entrusted to respect the sovereignty and political independence of 

each other. It is like a contractual agreement between major powers and smaller states not to use 

armed forces to compliance with the legal obligations to uphold the international rule of law. 

Sovereignty is no more considered as a free political will. The diplomatic management of 

disputes is now being given preference over warfare and aggression is taken as uncivilized 

82 Secretary-General, "Note: A More Secure World: Our Shared Responsibility,"(United Nations High-level Panel on 
Threats, Challenges and Change, December 2, 2004), p. 4. 
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behavior, which must be condemned and dealt with accordingly. This phenomenal change in just 

war doctrine has changed the viewpoint of traditional philosophies and devised common criteria 

for all. Keeping this argument in view, the next chapter will discuss that how the LOAC has been 

evolved and why it is necessary to apply its basic humanitarian principles in armed conflict.  
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CHAPTER 3 

The General Framework of the Law of Armed Conflict (LOAC) 

As discussed in the previous chapter that earlier legal regimes did not prohibit states to go 

to war but raised the notion to justify hostilities, thus, gave birth to the concept of ‘just war.’ Just 

war doctrine, throughout its evolution, holds its validity into two of its components i.e. jus ad 

bellum and jus in bello. These both components have their roots in the law of nature, divine law, 

customary law and treaty law. In order to justify a war, therefore, it is much needed to have 

legitimate reasons to resort to force as well as just methods and means through which an armed 

conflict is to be conducted. Today, international law in conformity with the UN Charter is a 

comprehensive legal code to regularize warfare not only in its commencement but also in its 

conduct. Once the hostilities begin, the LOAC, the most codified legal branch of public 

international law,1 takes precedence over peacetime legal regimes and comes in force to check 

the barbaric behavior of warring parties. It is also known as the ‘Laws of War’ or international 

humanitarian law (IHL).2  

As we know, war cannot be fought across the chess board. It obviously entails horror, 

bloodshed, sufferings and pain. The dream of having zero-casualty warfare may not silent the 

roaring canons but their caustic intensity can be limited to minimize the losses and pain. It can 

only be done when there is a realistic approach towards achieving the political as well as military 

objectives in war. Therefore, international legal norms regulating the conduct of hostilities must 

be given due consideration to forbid destructive modes of behavior in a war. In this regard, the 

LOAC is a set of rules to refrain armed forces personnel to limit themselves in their conduct 

during an armed conflict and observe the basic rights of civilians and non-combatants. These 

rules not only satisfy the codified principles of jus in bello to regulate the conduct of war, but 

also help to limit the permissible techniques of war and put ban on certain weapons to avoid 

unnecessary destruction, killing of innocent civilians and to protect the rights of combatants and 

noncombatants. 

1 International law that principally governs relations between states.  
2 The term LOAC is more specifically used in military writings, whereas the term IHL is being used in humanitarian 
perspective. Both terms represent jus in bello principles and also known as the laws of war. 
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Since ancient times, there had always been a great concern regarding cruel practices of 

warfare and people often condemned use of poisoned and inhumane weapons, cut off hands and 

feet who lost a battle and brutal treatment of PoW. These freak voices were mostly raised by 

ethicists and religious groups but the political and military echelons remained silent on such 

moral issues and were more inclined towards the attainment of their military-cum-political 

objectives by every mean possible in a war. However, the religious teachings of St. Augustine 

and St. Thomas Aquinas put considerable influence on the development and regulation of 

humane warfare. In the 17th century, some concern was shown by certain states to protect non-

combatants, women and children during war. This concern was promulgated by bilateral treaties3 

and also by unilateral regulations4 for armed forces to respect humanity in war. Later theorists 

set forth this notion that war being the only mean to subdue enemy forces in a battlefield while 

obtaining objective is not lawful if resulted into an unnecessary or revengeful destruction of 

innocent lives. They also condemned barbarous and uncivilized practices like plundering and 

devastation beyond limits.         

The most realizing factor contributed towards the development of humanitarian principles 

in war was the Battle of Solferino (1857), a decisive episode in the struggle for Italian 

unification, long divided between France, Austria, Spain and the Papal States. It was the last 

major battle in world history where all the involved armies were under the personal command of 

their monarchs and resulted in victory of allied French Army and Sardinian (Piedmont) Army 

(together known as Franco-Sardinian Alliance) against the Austrian Army. In this battle, over 

300,000 soldiers fought; out of which more than 40,000 were killed and wounded. This huge 

number of casualties overwhelmed the medical services of French and Sardinian armies and no 

transportation was available to carry wounded and sick to hospitals or nearby villages. This 

terrible situation multiplied the miseries and sufferings of the war which later recorded by a 

Swiss businessman, Jean Henri Dunant (1828 - 1910), in his memoire Un Souvenir de Solferino 

(A Memory of Solferino).5  

3 Treaty of Amity and Commerce between His Majesty the King of Prussia, and the United States of America; 
September 10, 1785. This treaty was about unconditional humane custody for war prisoner, a novelty at the time.  
4 Instructions for armed forces issued by Russia in 1778 that Turkish prisoners of war must be treated humanely.  
5 Jean Henri Dunant, A Memory of Solferino (Geneva: ICRC, 1986). 

52 



Being the eye witness of this whole war-torn situation, Henry Dunant gave two important 

proposals to prevent or ameliorate such sufferings in future wars. First was that to create 

humanitarian societies in voluntary countries to provide relief to the wounded in wartime and 

second was to formulate international principles in accordance to which humanitarian efforts be 

made possible. Henri’s work happened to be the first of its kind that put great influence on 

defining humanitarian actions in warfare and restricting belligerents to take inhuman measures in 

achieving their objectives. His first proposal turned out to be an international humanitarian 

organization known as ICRC and second proposal materialized into 1864 Geneva Convention for 

the Amelioration of the Condition of the Wounded in Armies in the Field. These proposals not 

only become a part of the law of nations but also provided the basis for the codification of the 

LOAC.   

During the American Civil War, in 1863, Lincoln Administration issued Lieber Code, 

also known as Instruction for the Government of the Armies of the United States in the Field, 

cautioning its soldiers to avoid unnecessary and revengeful destruction of life. This set of rules, 

prepared by Professor Francis Lieber, clearly states that during war, only those measures should 

be taken “which are indispensable for securing the ends of the war, and which are lawful 

according to the modern law and usage of war.”6 It was in fact the first attempt made by any 

government to bring its armed forces accountable to their wrong doings in war under the legal 

stratum. Therefore, Lieber was the leading jurist who promulgated a standard modern code of 

conduct of war. Later on, same kind of instructions were also issued by Great Britain, France and 

Germany to their armies to control war crimes. These national codes of conduct remained 

outside the ambit of international jurisdiction till the time 1864 Geneva Convention for the 

amelioration of the wounded in armies in the field7 was signed followed by two Hague 

Conventions in 1899 and 1907.8        

These developments with regard to just war doctrine introduced legal concept of war and 

reinforced the idea that during a war, public and private spheres must be distinct in order to limit 

6 "Instructions for the Government of Armies of the United States in the Field (General Orders No. 100 Known as 
Lieber Code)," (Washington: Government Printing Office, 1898), p. 7. 
7 “Geneva Convention for the amelioration of the wounded in armies in the field” (1864). 
8 Hague Convention (III) Relative to the Opening of Hostilities, 205 Consol. T.S. 264 (1907) [hereinafter Hague 
Convention (III)]. 

53 



public powers and solidify private rights. It also put forth the humanitarian moral conviction to 

make war a limited phenomenon to discrete combatants (warriors in the domain of combat) and 

noncombatants (protected persons outside the domain of combat). Such efforts coupled with 

legal and moral considerations continued across the 20th century to restrain war within its domain 

by imposing higher ethical and legal standards. These standards clearly distinguish themselves 

into two legal regimes, i.e. peacetime IHRL and wartime LOAC; thus, demarcate a boundary 

between peace and war. This demarcation among legal spheres not only restricts the sovereign to 

legitimize his doings as a right but also put limitations on states’ actions in war or peace and 

among public or private divides. 

The partial codification of the law of war during the second half of the 19th century and at 

the beginning of the 20th century led to the formulation of well-defined principles regulating the 

warfare in modern times. These principals pertaining to the protection of combatants and 

civilians are largely codified in Four Geneva Conventions of 1949 and two Additional Protocols 

of 1977. The signing of 1949 Geneva Conventions was perhaps the most significant development 

in the LOAC since 1907. These conventions were, in fact, a successful attempt to formulate a 

coherent system of humanitarian rules of war filling the gaps previously found in 1907 Hague 

regulations.9 Therefore, the laws which evolved in the 19th century finally reached to a tangible 

conclusion. 

3.1. The LOAC and its Main Sources  

The LOAC is defined as a body of legal rules pertaining to an armed conflict 

(international and non-international) to provide protection to victims (both combatants and 

noncombatants) of the conflict and to lay down principles for the conduct of military operations. 

It clearly sets out rules that seek to preserve a measure of humanity by putting restrictions on the 

methods and means of warfare, protecting people who are no longer active in the battlefield and 

limiting the sufferings during wartimes. These humanitarian principles form part of public 

international law derived from two basic sources i.e. customs (customary international law) and 

9 Hague Convention (IV), Arts 42–56. 
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treaties (treaty law).10 Public international law is a legal order regulating inter-state relations both 

in peacetimes and wartimes. The matters which are generally regulated through public 

international law cover the sources and subjects of the law, relationship between domestic and 

international legal paradigms, international responsibility, diplomacy, peaceful settlement of 

disputes and the law of war. As far as the LOAC is concerned, the major concern of public 

international law is to deal with the legality of an armed conflict and the regulation of 

relationships between the warring states. 

3.1.1. Customary International Law 

Since the beginnings of human existence, the division of groups and social clusters have 

not remained in isolation from one and another. They engage themselves in relations whether 

friendly or hostile. In order to regulate their relationships, a continuous struggle has been carried 

out to articulate rules of behavior. These rules have always been embodied within the boundaries 

of morality, religion, philosophy, culture, traditions, social norms, politics and other imperatives. 

The Indian epic Mahabharata (400 BC) and the Laws of Manu expressed such norms by putting 

restrictions on killing an enemy who had surrendered and provided the protection to enemy 

property and PoW.11  

In ancient times, the prohibition on poisoning wells during war was commonly practiced 

in Africa with this concern that one day warring parties might need water for their own 

consumption. The ancient Greek has also similar traditions such as not to use poisoned weapons 

to reduce the sufferings of the victims of a war. 12  Likewise, it was prohibited to kill PoW to 

assure their future disposal as slaves or to spare their lives for ransom. These customs or 

practices also existed in various other regions of the world such as Asia, Europe and America. In 

Islam, the rules pertaining to conduct of warfare, defeated warriors, PoW, women, children and 

property have also been laid down to pay respect to the humanity. The Middle-ages had also 

witnessed the same kind of traditions influenced by religious philosophy. These traditions and 

10 Statute of the International Court of Justice, 33 U.N.T.S. 993, San Francisco: United Nation (October 24, 1945).Art. 
38(1). 
11 The Laws of Manu, trans. G. Buhler (Oxford: The Clarendon Press, 1886), p. 90. 
12 Coleman Phillipson, The International Law and Custom of Ancient Greece and Rome, vol. 2nd (London: Macmillan 
and Co. Ltd., 1911), pp. 21-23. 
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customs kept on moving along with the development of societies and were ripened as customary 

international law.  

The significance of customary international law is that it is binding on all states as well as 

non-state actors. These unwritten rules developed by state practices remain to exist and to evolve 

independently. They fill the gaps where no other written law or treaty exists, thus, demonstrate 

the universal nature of the law. These rules have been derived from common and consistent 

practices of states with a sense of legal obligation as Francis Lieber writes that: 

“War ... by no means absolves us from all obligations toward the enemy, on various 

grounds. They result in part from the object of war, in part from the fact that the 

belligerents are human beings, that the declaration of war is, among civilized nations, 

always made upon the tacit acknowledgement of certain usages and obligations, and 

partly because wars take place between masses who fight for others, or not for 

themselves only.” 13 

States generally follow customary international law with a sense that such rules must be 

having legal reasons and the way in which they act is the legitimate course of conduct. It 

includes state practices as well as opinion juris (legal opinion). The International Court of Justice 

(ICJ) explained opinion juris to be formed as customary law in North Sea Continental Shelf 

cases. The Court expressed that: 

“[n]ot only must the acts concerned amount to a settled practice, but they must also be 

such, or be carried out in such a way, as to be evidence of a belief that this practice is 

rendered obligatory by the existence of a rule of law requiring it … The States concerned 

must therefore feel that they are conforming to what amounts to a legal obligation.”14 

Although states are not legally binding to act upon such law but at the same time a state 

can be compelled to act on the rules of customary international law. In Prosecutor v Tadic, it was 

expressed that state practice can be elicited out of actual state conduct.15 Once the state practice 

13 Francis Lieber, Manual of Political Ethics (Boston: Charles C. Little & James, 1839), p. 657. 
14 “North Sea Continental Shelf Cases (Germany v Denmark; Germany v The Netherlands),” ICJ (1969), Rep. 3, para 
77. 
15 “Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (Prosecutor v Tadic),” IT-49-1-AR72 (2 
October 1995), para 99. 
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and opinion juris form part of a customary law then it is binding on all states to follow these 

norms invariably.   

3.1.2. Treaty Law 

The second important source of the LOAC is the treaty law (also known as conventional 

law). A treaty law is expressed in the terms upon which signing parties agreed and remain bound 

once ratified or acceded to it to fulfill their obligations by virtue of defined principles of the 

law.16 The development of treaty norms is primarily based on customs and traditions being 

followed by the nations or states throughout the history. During the latter half of the 19th century, 

the customary principles regarding warfare began to be codified in written (bilateral or 

multilateral) agreements to lay down precise and well defined rules in order to determine their 

scope, content and applicability. The need was also felt to set out the LOAC rules in treaty law to 

ensure legal certainty and to avoid ambiguities in situations of warfare where there is very less 

time to decide upon what action is to take and what is avoidable. In order to fix and legitimize 

the rules of the LOAC, there had been a lengthy accession process including a huge number of 

treaties ratified universally. This process, in fact, started after the battle of Solferino in 1859 

when the birth of the LOAC as a discipline actually took place.        

Henry Dunant, after having witnessed the bloodshed, suggested that the states should 

formulate some “international principle[s], sanctioned by a Convention inviolate in character,” 

giving legal protection to wounded soldiers in the field.17 This single-man endeavor led to 1864 

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in 

the Field.18 It was the first time when states agreed upon on a written law providing relief to the 

individual in battlefield. The 1864 Convention was revised and further elaborated by a series of 

Conventions in 1906, 1929, and 1949. These Conventions are usually refer to the Geneva Law 

regarding the protection of the victims of a war.  

In 1863, Russia invented a bullet, which exploded on contact with hard and soft objects 

and was considered as inhumane weapon. In this regard, a conference was held in St. Petersburg 

16 Vienna Convention on the Law of Treaties, 1155 UNTS 331, (22 May 1969).Art 2(1)(a). 
17 Dunant, A Memory of Solferino, p. 30. 
18 Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, (22 August 1864). 
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in 1868, which concluded into a declaration prohibiting the use of explosive projectiles weighing 

less than 400 grams.19 The St. Petersburg Declaration was first of its kind to limit the use of 

lethal weapons in war and also initiated a process to codify customary principles prohibiting the 

means and methods of warfare causing unnecessary sufferings and injury. The LOAC is, 

therefore, contains two categories of treaty laws i.e. Hague Law and Geneva Law.  

3.1.2.1. Hague Law 

The laws concerning actual military operations in an armed conflict and containing 

restrictions and prohibitions on the means and methods of warfare are generally known as Hague 

Law. The Hague Law includes Hague Conventions of 1899, 1907 and 1954 regarding the 

conduct of an armed conflict. It deals with the practical aspects of the conduct of an armed 

conflict and lays down following rules to limit the destructiveness of a military operation: 

a. The rights and duties of the soldiers in the conduct of an operation.20

b. The limitation and prohibition in the choice of means and on the use of methods

of warfare.21

c. The principles of neutrality and occupation.22

The first Convention was held in 1899 at Hague, Netherland, in which twenty six countries 

participated on the request of Count Mikhail Nikolayevich Muravyov, the minister of foreign 

affairs of Tsar Nicholas II of Russia. This peace conference dealt with pacific settlement of 

international disputes,23 laws and customs of war on land,24 maritime warfare and launching of 

projectiles and explosives from balloons.25 The declarations, resulting out of this convention, put 

ban on the launching of projectiles and explosives from balloons; prohibited the use of 

19 D. Schindler and J. Toman, The Laws of Armed Conflicts, 3rd ed. (Dordrecht: Henry Dunant Institute Geneva, M. 
Nijhoff Publ. , 1988), p. 101. 
20 Hague Regulations, Arts 42. 
21 Hague Regulations, Art 23. 
22 Hague Convention (V) Relative to the Rights and Duties of Neutral Powers and Persons in Case of War on Land, 
205 CTS 299 (1907) [hereinafter Hague Convention (V)]. 
23 "Final Act of the International Peace Conference," (Hague: ICRC, July 29, 1899). 
24 Geneva Convention (II) with Respect to the Laws and Customs of War on Land and its Annex: Regulations 
concerning the Laws and Customs of War on Land, (1899). 
25 Geneva Convention (III) for the Adaptation to Maritime Warfare of the Principles of the Geneva Convention, 
(1899). 
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projectiles, the object of which is the diffusion of asphyxiating or deleterious gases and put ban 

on the use of bullets which expand or flatten easily in the human body.26 These declarations were 

not fully ratified by major powers,27 but regarded as an expression of the rules of the customary 

international law.  The important element of this convention was to codify the laws and customs 

of warfare on land as a binding multilateral document.  

The 1899 Hague Convention was followed by another conference held in 1907 at Hague in 

which earlier Convention was amended and ten other Conventions were adopted. The Hague 

Convention II of 1989 was amended by Hague Convention IV of 1907 respecting the Laws and 

Customs of War on Land with its annexed Regulations concerning the conduct of Land Warfare. 

In addition to Hague Convention IV, the other important Conventions of 1907 are Convention III 

(Opening of Hostilities), Convention V (Rights and Duties of Neutral Powers), and Convention 

IX (Bombardment by Naval Forces). These Hague laws are equally applicable today regarding 

the use of means and methods of warfare and the rights and duties of belligerents in occupied 

territories.  

3.1.2.2. Geneva Law 

The other important source of treaty law contributing towards the development of modern 

LOAC is the Geneva Conventions held in 1906, 1929 and 1949. The 1906 Geneva Convention 

for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field was held 

to revise the previously held Geneva Conventions of 1864 and to remove the ambiguities in the 

articles and concepts regarding war and development in military technology. The 1929 Geneva 

Convention regarding the Amelioration of the Condition of the Wounded and Sick in Armies in 

the Field was a kind of third version of previously held two Geneva Conventions (1864 and 

1906). In this convention, new provisions were adopted regarding protection of medical aircraft, 

use of distinctive emblems and the treatment of PoW.28 Later on, these provisions were 

incorporated in the 1949 Geneva Conventions for a comprehensive codification of the LOAC. 

Today, Geneva laws are largely concentrating upon the victims of an armed conflict and deals 

with:        

26 Toman, The Laws of Armed Conflicts, pp. 105-09. 
27 The US acceded to none of these; while the UK declined to accede to the Declaration on Projectiles from Balloons. 
28 Toman, The Laws of Armed Conflicts, pp. 341-64. 
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a. Protection of wounded and sick on land.29

b. Protection of wounded, sick and shipwrecked at sea.30

c. Status and treatment of PoW.31

d. Protection of civilians in times of war.32

The adoption of four Geneva Conventions of 1949 is perhaps the most significant 

development in the LOAC since 1907 Hague Convention. It was also the very first time, when 

the protection of civilian victims of armed conflict incorporated in an international treaty to 

reduce the sufferings of civil population in armed conflict especially in an occupied territory. 

These Conventions are applied to any armed conflict whether a war has been declared or not and 

even if a party to the conflict does not recognize the existence of a state of war. The provisions of 

Geneva Conventions are required to be observed by the belligerents no matter who has acceded 

to them and who has not.  

Another important aspect of these Conventions is that they reject the use of term ‘war’ 

and replace it with the term ‘armed conflict,’ because most of the conflicts occurred in recent 

history do not amount to war. Same is the case with the term ‘enemy’ as it has been replaced 

with the term ‘adverse party.’ It is also imperative to note that these Conventions have certain 

common articles deal with general provisions, repression of breaches and procedural aspects. 

The important one is the Common Article 3 that extends the minimum possible protection to the 

parties involved in an internal armed conflict and not part of an international armed conflict.33 

29 Geneva Convention (I). 
30 Geneva Convention (II). 
31 Geneva Convention (III). 
32 Geneva Convention (IV). 
33 Common Article 3 states that “[E]ach Party ... shall be bound to apply, as a minimum ... (1) Persons taking no 
active part in the hostilities, including members of the armed forces who have laid down their arms and those 
placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated 
humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth, wealth, or any other 
similar criteria. To this end the following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to [such] persons: (a) violence to life and person, in particular murder of all kinds, 
mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages upon personal dignity, in particular, 
humiliating and degrading treatment; (d) the passing of sentences and the carrying out of executions without 
previous judgment pronounced by a regularly constituted court,165 affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. (2) The wounded and sick [and shipwrecked] shall be collected and 
cared for.” 
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The Geneva Conventions of 1949 were supplemented by ttwo Additional Protocols 

adopted in 1977 and one Additional Protocol in 2005. These protocols were adopted during the 

Geneva Diplomatic Conference on the Reaffirmation and Development of International 

Humanitarian Law Applicable in Armed Conflicts. Additional Protocol I deals with international 

armed conflicts and set out important updates regarding protection of persons, means and 

methods of warfare, attacks against military objectives and civilian immunity. Additional 

Protocol II was, in fact, the first international agreement that dedicated exclusively to the 

application of humanitarian principles in non-international armed conflicts. Previously, there had 

only been Common Article 3, which dealt with non-international armed conflicts. In 2005, 

another Additional Protocol III was adopted to make necessary amendments in Geneva 

Convention 1 regarding the inclusion of a new protective emblem (red crystal) used as universal 

symbols of assistance for armed conflict victims.34   

Additional Protocol I brought fundamental changes to the Geneva Conventions of 1949 

by recognizing national liberation movements as international conflicts and subject to the LOAC. 

It elaborated the definition of combatants including persons fighting on behalf of such 

movements; denied mercenaries combatant status; and recognized civil defense in international 

armed conflict. This Protocol also rephrased the obligations in the Geneva Conventions. Any 

state which is a party to the Geneva Conventions will remain bound to the Protocol whether it 

had ratified it or not as a reaffirmation of what already exists in customary international law. 

Additional Protocol II extends the element of humanitarian protection under Common Article 3 

of the Geneva Conventions to those who are participating in non-international armed conflicts 

such as civil war. It also provides protection to civilians from mines, booby traps and other such 

devises used on land. This protocol was amended in 1996 in order to put ban on manufacturing 

and using of anti-personal mines.35      

Throughout the 20th century, a consistent evolutionary path had been followed to develop 

treaty law concerning the LOAC. These major developments were largely based on land warfare 

but equally practicable for naval and aerial warfare. Besides international agreements mentioned 

34 Protocol Additional to the Geneva Conventions of 12 August 1949 relating to the Adoption of an Additional 
Distinctive Emblem, adopted on December 8, 2005 and entered into force on January 14, 2007. 
35 The US did not sign this treaty because its mines were self-destructive and were considered essential along the 
North-South Korean border. 
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above, the LOAC is still governed by those customary international law principles, which have 

developed by civilized nations. It clearly indicates that there is nothing to prevent states to lay 

down additional laws when and where required. States can also pass domestic legislations based 

on humanitarian principles in order to exclude the breaches of the LOAC with respect to their 

own forces as well as others fighting with their forces. 

3.2. Fundamental Principles of the LOAC 

The rules of the LOAC exist basing upon fundamental principles negotiated by states to 

adopt particular practices. These fundamental principles are diverse in nature and pull in 

different directions, however, customary rules of the LOAC negotiated by legislators create an 

equilibrium between these principles such as principle of humanity and principle of military 

necessity. If principle of military necessity is allowed to dominate the LOAC norms, the war 

would tend to be a total destruction, whereas, it must be balanced by principle of humanity with 

the aim to control the cruelty of warfare. This kind of considerations to find balance between 

these principles has always been kept in mind while negotiating and adopting conventions or 

treaties regarding the LOAC. This approach is also included in the Preamble of Hague 

Convention IV, which reads that: 

“… [The] desire to diminish the evils of war, as far as military requirements permit, are 

intended to serve as a general rule of conduct for the belligerents in their mutual relations 

and in their relations with the inhabitants.”36        

The principles of the LOAC have been largely identified in two categories i.e. 

fundamental principles and operational principles. The fundamental principles include military 

necessity, humanity and chivalry, whereas, operational principles comprise command’s 

responsibility, distinction, proportionality, non-discrimination, limitation, reciprocity and good 

faith. These principles are essential to develop understanding of the LOAC and also provide 

necessary guidance when no specific rule governs the situation. 

36 Hague Convention (IV). 
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3.2.1. Military Necessity 

Military necessity is the basic element related to the aim of the LOAC. It is the 

application of controlled use of force with least possible resources to achieve legitimate military 

objective i.e. prompt submission of the enemy. The important factor to adhere within the concept 

of military necessity is that only lawful combatants can use force necessary to achieve military 

objective, which is not prohibited by the LOAC under the prevailing circumstances. This 

principle is engrained in the preamble of St. Petersburg Declaration of 1868, which states that 

“the only legitimate object … during war is to weaken the military forces of the enemy.”37  

It is a highly practicable principle for military commanders to allow them to fulfill their 

missions by applying only that degree of regulated force, which is required for partial or 

complete submission of the enemy with least possible utilization of resources. However, military 

necessity cannot be invoked to justify indifference, poor planning or violation of the law. It also 

outlawed the 19th century German Doctrine of Kriegsraison that war could justify any measures. 

This point of view was also rejected during the trials of war crimes after WW II. The principle of 

military necessity does not allow such attacks which may cause collateral damage or considered 

as excessive use of force than value of the target, thus, applies to weapon review as well. 

3.2.2. Humanity 

The second fundamental principle of the LOAC is humanity, which prohibits an attack 

that inflicts unnecessary killings, injury, suffering or destruction. This principle is directly related 

to the concept of military necessity and permeates the whole of the Geneva Law. It is clearly 

expressed in Common Article 3 and Article 4 of Additional Protocol II of 1977.38 It requires that 

the force used for the accomplishment of legitimate military purpose must not exceed the 

minimum requirement and must not cause unnecessary sufferings. It also provides basic 

immunity to the civilian population, however, the incidental civilian causalities during the course 

of attack are not excessive in relation to the anticipated military advantage. The principle of 

humanity has following explicit characteristics: 

37 St. Petersburg Declaration “Renouncing the Use, in Time of War, of Explosive under 400 Grammes Weight” 138 
CTS 297, (1868) [hereinafter St. Petersburg Declaration]. 
38 AP (II), Art. 4. Also see Appendix H. 
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a. Belligerents must not mistreat or threaten the protected persons.

b. Protected persons must be defended from the sufferings of an armed conflict and

undue dangers.

c. Protected persons must not be discriminated on the basis of nationality, religion,

political opinion, race, color and sex etc.

d. Humane treatment must be accorded to protected persons in all circumstances.

3.2.3. Distinction 

The principle of distinction enacts the basic rule of the LOAC, which commands that 

military commanders must distinguish between legitimate military targets and civilian objects 

and population while planning an attack. Likewise, there is a distinction between combatants and 

noncombatants. Combatants can only be attacked unless they are hors de combat (out of action) 

and civilians are protected unless they do not take direct part in the hostilities. The principle of 

distinction embedded in customary international law and expressed in Additional Protocol I, 

which states that “parties to the conflict shall at all times distinguish between the civilian 

population and combatants and between civilian objects and military objectives and accordingly 

shall direct their operations only against military objectives.”39 Therefore, it requires the 

belligerents to separate military objects from civilian objects to the maximum extent feasible. 

3.2.4. Proportionality 

The principle of proportionality establishes a link between military necessity and 

humanity, which implies that the military advantage anticipated from a military operation must 

outweigh the incidental injury or damage caused to civilians and civil objects. It prohibits the use 

of such kind of force that exceeds the requirement to achieve military objective. There must be a 

correlation between the destruction of a legitimate military target and the consequences of the 

action. If a military operation causes more damage to civilian population than the military 

advantage anticipated, the attack must not take place. The principle of proportionality expressed 

in Additional Protocol I, which clearly states that an indiscriminate attack “may be expected to 

cause incidental loss … which would be excessive in relation to … direct military advantage 

39 AP (I), Arts. 48 and 52(2). Also see Appendix H. 
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anticipated.” 40 It is also expressed in the Hague Regulations IV.41 A military commander must 

have good planning and clear rules of engagement with a sense not to waste lives and resources 

in disproportionate operation. 

3.2.5. Limitation 

The principle of limitation clearly specifies that the right of belligerents to choose means 

and methods of warfare is not unlimited. This principle is expressed in Hague Regulations IV as 

well as Additional Protocol I.42 It rejects the idea of total war and put limitations on weapons and 

military tactics that cause unnecessary suffering or injury to put enemy combatants out of action. 

It applies to the use of those weapons that cause injuries impossible to treat and lingering to 

death such as poisoned weapons. It does not give a right to do in the battle field as a military 

commander wishes for.  

These principles, therefore, provide basis to set basic purpose of the LOAC i.e. to prevent 

unnecessary sufferings of combatants and noncombatants alike. They help to evade the horrors 

of bloodshed a total war brings in and to avoid escalation in a conflict. They also protect the 

civilian population as well as those combatants, who one way or the other became hors de 

combat in an armed conflict. Above all, these principles are, in fact, a driving force behind the 

LOAC and provide opportunity to fill gaps in the law amid the modern technology and negotiate 

new rules of the LOAC.        

3.3. Scope of Applicability 

The LOAC is the lex specialis43 and limited in its scope of applicability. It is only 

applicable in time of armed conflict and takes precedence over IHRL in hostile situations. Its 

limited scope usually refers to four broader aspects of applicability i.e. ratione materiae 

(material scope) defines situation in which the LOAC is applicable; ratione personae (personal 

scope) refers to those who are bound by the LOAC and to those who are protected by the law; 

40 AP (I), Art. 51(5)(b). Also see Appendix H. 
41 Hague Regulations (IV), Arts. 22-23. 
42 AP (I), Arts. 35(1) & 57. Also see Appendix H. 
43 Lex specialis is a doctrine relating to the interpretation of laws. It states that a law governing a specific subject 
matter overrides a law which only governs general matters. 
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ratione loci (spatial scope) deals with the territory of belligerent states or spaces (high seas) 

where effective fighting takes place; and ratione temporis (temporal scope) describes the 

situations in which the LOAC is continued to apply or ceased to apply. Once it is determined that 

the LOAC is applicable to a certain situation, the substantive rules are applied. 

3.3.1. Material Scope 

The applicability of the LOAC depends on the existence of an armed conflict whether it 

is an international armed conflict or non-international armed conflict. As far as international 

armed conflict is concerned, the material scope of applicability of the LOAC stands for four 

distinct situations i.e. armed conflict (even if war is not recognized by one or both parties), 

declared war (even if a party declares war), occupation of a territory without armed resistance 

and national liberation war.44 The main threshold is the effective armed hostilities and rest of the 

others simply to fill any possible gap within the LOAC.  

In the context of non-international armed conflict, the conditions of applicability differ in 

accordance to the actual fighting of some intensity and the organization of rebel forces with 

some territorial control.45 There are two sources available i.e. Common Article 3 and Additional 

Protocol II. In case of an armed conflict of mixed nature, the rules pertaining to international 

armed conflict may also be applicable to non-international armed conflicts, such as intervention 

by foreign armies in a civil war, intervention of an international organization to engage in an 

armed conflict, civil war with secession and recognition of belligerency by any state.  

3.3.2. Personal Scope 

The applicability of the LOAC is based on two important aspects as far as personal scope 

of application is concerned, i.e. who is bound by the law and who is protected by the law. In case 

of international armed conflict, states in general and armed forces in particular are bound to 

comply with the law. However, international organizations (the UN),46 non-state entities47 and 

44 Common Article 2 of the Four Geneva Conventions of 1949; AP (I), Art. 1(4). Also see Appendix H. 
45 Trial Judgment (Prosecutor v Limaj, Bala and Musliu),  I.C.T.Y. IT-03-66-T (November 30, 2005).paras 88, 89 and 
94-134
46 "Observance by United Nations Forces of International Humanitarian Law," Secretary General’s Bulletin  (August 9,
1999).
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individuals48 taking effective part in the hostilities are also bound by the law that governs armed 

conflict. As far as non-international armed conflict is concerned, the military as a state organ and 

rebels or insurgent groups are bound to the LOAC, because state’s ratification to a treaty is 

binding on all inhabitants of that state. Besides those who are taking active and effective part in 

an armed conflict, there are persons, who are not taking effective part in the hostilities thus 

protected by the LOAC. These include hors de combat (combatants wounded, sick and 

shipwrecked), PoW,49 and civilians (especially enemy civilians).50 These protected persons in no 

circumstances can be attacked.        

3.3.3. Spatial (Geographical) Scope 

The LOAC applies to all those areas where actual armed conflict takes place or occupied 

by belligerent. It includes territory of the belligerent states, areas outside belligerents’ territory, 

where actual hostilities take place such as high seas51 and occupied territories without the 

existence of actual hostilities.52 In case of non-international armed conflict, the LOAC applies to 

the whole territory of the state engaged in the conflict,53 however, rules pertaining to means and 

methods are only applicable in those areas where actual fighting takes place. In certain cases, 

there is a possibility of having international armed conflict on some parts of the territory and on 

some other parts non-international hostilities occur. Here, principle of unity of territory is 

pertinent with regard to the applicability of the LOAC.54 There are areas such as hospital zones 

and neutralized zones (temporary refuge zone for civilians), which have been given special status 

under the LOAC and immunized from attack.55 

47 “The Application of International Humanitarian Law and Fundamental Human Rights in armed conflicts in which 
non-state entities are Parties,” Institute of International Law (1999), Arts. 2 and 5. 
48 US v Krauch and Others, 15 AD 668, 678 (1948); US v Krupp, 15 AD 620, 627 (1948).  
49 Hague Convention (II), Arts. 4-20; Hague Convention (IV); Geneva Convention (III). 
50 Hague Convention (II), Arts. 42-56; Geneva Convention (IV). 
51 “Convention on the Law of the Sea,” UNTS 3 (1982), (1833), Art. 86.  
52 Geneva Convention (IV), Art. 2(2). Also see Appendix H. 
53 “Trial Judgment (Prosecutor v Akayesu).” ICTR 96-4-T (1998), para 635. 
54 “Decision on Appeal on Judgment (Prosecutor v Tadic),” IT-49-1-AR72 (1995), para 68. 
55 Geneva Convention (I), Art 23; Geneva Convention (IV), Art. 15. Also see Appendix H. 
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3.3.4. Temporal Scope 

The applicability of the LOAC is time-based i.e. beginning and end of applicability of the 

LOAC. It defines the moment in time at which an armed conflict begins and at which moment it 

ceases. The objective scope of temporal applicability suggests that the LOAC applies from the 

moment of first hostile act in an armed conflict or the occupation of the first portion of foreign 

territory. As far as the end of the applicability of the LOAC is concerned, it’s not as easy to 

define. There are some alternative onsets for the end of the applicability of the LOAC such as 

end of military operations,56 end of captivity and detention57 or end of military occupation.58        

3.4. Rules on Belligerence 

Another important aspect of the LOAC is the rules related to the conduct of hostilities by 

adopting lawful means and methods of the warfare to avoid ‘total war.’ Means of warfare refer to 

the physical devices (weapons) or material objects used by adversaries to cause damage to each 

other, whereas, methods of warfare are tactical or strategic devices and non-physical techniques 

applied to gain military advantages in an armed conflict. However, the choice of means and 

methods of warfare is not unlimited59 and cannot be used to cause unnecessary sufferings or 

injury.60 Based on this general principle, following rules regarding means and methods are 

required to be observed by warring parties:- 

3.4.1 Restrictions on Weapons 

To reduce sufferings and superfluous injuries during an armed conflict, certain 

conventional weapons as well as WMDs are prohibited under the LOAC.61 The rules regulating 

the choice of weapons and their use in a war are multi-layered. These rules also include 

constraints on the development of new weapons and means and methods of warfare.62 It clearly 

indicates that the LOAC is equally applicable to new weapons, however, following general 

56 Geneva Convention (IV), Art. 6(2); AP (I), Art. 3(b). Also see Appendix H. 
57 Geneva Convention (III), Art. 5(1). Also see Appendix H. 
58 Geneva Convention (IV), Art. 6(3). Also see Appendix H. 
59 “Regulations concerning the Laws and Customs of War on Land annexed to Hague Convention (IV),” Art. 22; AP (I), 
Art. 35(1). Also see Appendix H.  
60 Hague Regulations, Art. 23(e); AP (I), Art. 35(2). 
61 AP (I), Art. 35(1). Also see Appendix H.  
62 AP (I), Art. 36. Also see Appendix H. 
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principles, originate in St Petersburg Declaration, are applicable to all weapons and means and 

methods of warfare:- 

a. All those weapons and means are prohibited which would render death of adverse

personnel.63

b. All those weapons and means are prohibited which would unnecessarily aggravate

the sufferings of adversaries.64

c. All those weapons and means are prohibited which effects indiscriminately by

hitting military and civilian objectives alike.65

The LOAC has also specifically prohibited arms such as expanding bullets,66 explosive 

bullets,67 poisoned weapons,68 biological and bacteriological weapons,69 chemical weapons,70 

weapons injuring by non-detectable fragments,71 booby-traps,72 landmines,73 incendiary 

weapons74 and blinding laser weapons.75 However, the use of nuclear weapon is controversial 

but fundamental norms of the LOAC do not hold any provision for its use. It has incompatibility 

with the principles of jus in bello but in extreme cases where state survival is at stake, its use as 

legal weapons under international law is still inconclusive.76 

63 St Petersburg Declaration, Preamble, para 4. 
64 Ibid. 
65 AP (I), Art. 51(4). Also see Appendix H. 
66 ICRC Customary Study, Rule 77. 
67 ICRC Customary Study, Rule 78. 
68 ICRC Customary Study, Rule 72; Hague Convention (IV), Art. 23(a). 
69 ICRC Customary Study, Rule 73; Geneva Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous 
or Other Gases, and of Bacteriological Methods of Warfare (1925). 
70 ICRC Customary Study, Rules 74-76; Geneva Gas Protocol and Convention on Prohibition of the Development, 
Production, Stockpiling and Use of Chemical Weapons and on their Destruction, 1974 UNTS 45 (1992), [hereinafter 
CCW]. 
71 ICRC Customary Study, Rule 79. 
72 ICRC Customary Study, Rule 80.  
73 ICRC Customary Study, Rules 81-83; CCW Protocol (II); Convention on the Prohibition of the Use, Stockpiling, 
Production and Transfer of Anti-Personnel Mines and on their Destruction, 2056 UNTS 211 (1997).  
74 ICRC Customary Study, Rules 84-85; CCW Protocol (III). 
75 ICRC Customary Study, Rules 86; CCW Protocol (IV). 
76 Advisory Opinion (Legality of the Threat or Use of Nuclear Weapons),  I.C.J. (July 1996).para 105 (D) and (E). 
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3.4.2. Prohibited Means and Methods of Warfare 

As discussed above, the means of warfare are material objects (already discussed) and 

methods of warfare are tactical or strategic devices. The limitations placed by the LOAC on 

means and methods of warfare based on following basic principles:- 

a. The choice of means and methods of warfare are not limitless.77

b. Use of means and methods causing unnecessary suffering or superfluous injury is

outlawed.78

c. The legitimate objective of war is to weaken the enemy not to destroy and kill as

many members as possible.79

These basic principles provide foundation to the detailed rules for prohibiting means and 

methods of warfare. As far as means (weapons) of warfare are concerned, the prohibition process 

is more specific but the methods of warfare are based on this general assumption that the 

warring parties can only be used those methods which are not prohibited. It means that if a 

method is not restricted by any treaty specifically then it does not mean that method is 

lawful. It must be in accordance to the basic or fundamental principles of the LOAC. Article 

8 of the Rome Statute entails a list of prohibited means and methods of warfare under the title 

‘war crimes’80 but it is yet to be completed as it is not included much number of means and 

methods regarding non-international armed conflict. Same is the case regarding means and 

methods to be used in international armed conflict which give rise to the criminal 

liability. Some of the prohibited means and methods of warfare include the refusal of 

quarter, starvation, reprisals, perfidy, the forced conscription of nationals of the adverse party, 

and to use children under the age of 15 as active combatants.  

77 AP (I), Art. 35(1). Also see Appendix H. 
78 Hague Regulations, Art. 23(e); AP (I), Art. 35(2).  
79 St. Petersburg Declaration. 
80 Statute of the International Criminal Court, 2187 U.N.T.S. 90, (July 1, 2002), Art. 8. 
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3.5. Command Responsibility 

Command responsibility is an important doctrine ardent to criminal accountability for the 

breaches of norms and principles of the LOAC. There are certain duties imposed upon military 

commanders, which include following: 

a. In order to exercise operational command, a battle plan must be devised by taking

all necessary precautions based on ample and updated intelligence information.

This battle plan must also take into account the necessities of the LOAC.

b. While planning an attack, a commander has an obligation to ensure the

precautions based on Article 57 of Additional Protocol I as per following:81

(1) Objective is to be attacked neither be a civilian nor enjoying any special

protection.

(2) The choice and use of means and methods of warfare must not cause

incidental damage to civilians.

(3) An attack must not cause incidental loss of civilian life or damage to

civilian object, which would be excessive to attain anticipated military

objective.

(4) In case of excessive collateral damage to civilian population, such attack

must be halted.

(5) An early but effective warning must be given before launching an attack

which may affect the civilian population.

c. The orders of an attack must be clear and precise and clearly indicates localities

and objects to be spared from attack.

d. A commander must ensure that the orders given are carried out according to the

plan within the ambit of the LOAC and rules of engagement.

Another important aspect of commands responsibility is that the commander must be 

sure that the personnel under his command are trained in the LOAC and must comply with its 

norms and principles. In this regard, Article 87 of Additional Protocol I provides the duties of a 

commander. A commander fails to comply with these duties will be liable before national or 

81 See Appendix H. 
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international tribunals for the war crimes committed by his under commands. Article 86(2) 

of Additional Protocol I is also made a commander responsible for any breach of the 

LOAC.82 If a commander has means to obtain information regarding breach of the LOAC and 

deliberately refrained to do so then presumption of willful blindness will take place.83 Article 

28 of the Rome Statute states that negligence in obtaining such information by a 

commander may trigger his criminal responsibility. 

3.6. Conclusions 

The world ‘war’ may have been technically outlawed but hostilities in context of armed 

conflict still exist. Therefore, to reduce sufferings and to limit the actions of adversaries 

during an armed conflict, the LOAC maintains its validity. Its application within its legal 

framework remains an obligation on states involved in any type of armed conflict, whether it is 

state v. state or state v. non-state armed conflict. On the other hand, it is equally exposed to 

be breached, because the interest of a state in war is considered to be at stake especially 

when fighting for survival. In such situation, states usually show reluctance to accept the 

constraints imposed by the law. They usually breach these rules to maximize the executive 

powers to take necessary military actions despite the fact that these rules not only 

reduce the sufferings but also eliminates the cruelty, a war brings in, by providing protection 

to all.  

Therefore, it is much needed that states must follow these rules and ensures the execution 

of the law in hostilities irrespective of its operational difficulties. The usefulness of 

international law can only be achieved if it is respected fully and if states do not pay 

due respect to international rule of law then situation may arise which eventually leads to 

chaos. This fear is ostensible when we analyze contemporary armed conflicts. States with 

powerful status usually influence international legal regime in order to achieve their desired 

objectives. Aforesaid in view, the next chapter will examine the applicability of the LOAC 

in the ‘war on terror’ and attempt to find out till what extent the international rule of law 

prevails, when use of force is applied in counterterrorism operations.          

82 Trial Judgment (Prosecutor v Blaskic),” IT-95-14-T (2000), para 332; “Appeal Judgment (Prosecutor v Blaskic),” IT-
95-14-A (2004), paras 58-64.
83 “Trial Judgment (Prosecutor v Brdjanin),” IT-99-36-T (2004), para 278.
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CHAPTER 4 

Applicability of the LOAC to the ‘War on Terror’ 

The events that triggered the ‘war on terror’ are well-known to the whole international 

community and widely documented to the possible extent.1 The first considerable US response to 

September 11 attacks was the statement of President George W. Bush made on the evening of 

September 11, 2001. He referred these terrorist attacks as ‘acts of mass murder’ and suggested to 

pursue law-enforcement response,2 thus, no indication of use of force to counter terrorism. 

However, there were reference available to revenge, retaliation and preemption in the subsequent 

President’s statements and speeches.3 Meanwhile, the US Congress passed a joint resolution on 

September 14, 2001, in which Congress authorized the President to: 

“[U]se all necessary and appropriate force against those nations, organizations or persons he 

determines planned, authorized, committed, or aided the terrorist attacks that occurred on 

September 11, or harbored such organizations or persons, in order to prevent any future acts of 

international terrorism against the US by such nations, organizations and persons.”4  

This was the first time when the US Congress authorized use of force against unknown 

(unnamed) nations, organizations and persons, and empowered the US President to take any 

action anywhere against anyone, whom he considered a threat to the US. Subsequently, the US 

President attributed the legal responsibility to Taliban regime supporting and harboring al Qaeda 

and waged a war against Afghanistan in self-defense.5 In his address to the nation, he laid down 

the objectives of ‘Operation Enduring Freedom’ by expressing that: 

“[T]he United States military has begun strikes against al Qaeda terrorist training camps 

and military installations of the Taliban regime in Afghanistan. These carefully targeted 

1 National Commission on Terrorist Attacks upon the United States (Philip Zelikow; Bonnie D. Jenkins; Ernest R. 
May), The 9/11 Commission Report (New York: W.W. Norton & Company, 2004).  
2 “Statement by the President in His Address to the Nation,” Press Release (White House, September 11, 2001). 
3 “President Bush Salutes Heroes in New York,” Remarks by the President To Police, Firemen and Rescue Workers 
Murray and West Streets (New York, September 14, 2001). 
4 "U.S. Congress Joint Resolution No. 23 (Public Law 107-40)," (Washington D.C.: 107th U.S. Congress First Session, 
September 14, 2001). Also see Appendix B.  
5 George W. Bush, "Address to the Nation on Operations in Afghanistan,"(October 7, 2001). 
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operations are designed to disrupt the use of Afghanistan as a terrorist base of operations, 

and to attack the military capability of the Taliban regime.”6      

President Bush professed that this military operation was launched as a ‘just mission’ 

with broader battlefield scenario, but he ignored to refer this just mission to the UNSC under 

Article 51 to endorse its lawfulness. Soon after the commencement of this military operation, the 

US Permanent Representative to the UN wrote a letter to the President of the UNSC, wherein, he 

set forth the legitimacy of the ‘war on terror’ as an act of self-defense.7 It is imperative to note 

that the right to resort to force in self-defense, under Article 51 of the UN Charter, can only be 

admissible if a state is attacked by regular armed forces of another state (states) across an 

international border.8 In case of September 11, terrorist attacks were conducted by individuals 

allegedly belong to al Qaeda, a terrorist organization operated outside the ambit of any state. 

Therefore, the use of force in Afghanistan as a preemptive self-defense raised serious questions 

regarding its legitimacy under the UN Charter. Although, in its earlier attempts to counter 

terrorism, the UNSC required all states to take certain economic and political actions against 

terrorists, but it did not authorize to use force in response to terrorism.9 Same kind of measures 

were also taken by the UNSC in its subsequent Resolutions 1368 and 1373 related to states 

supporting terrorists.10 These resolutions clearly suggested to trigger law-enforcement paradigms 

to deal with terrorism, thus, did not provide any legal basis to justify US military action in 

response to September 11.  

 The ‘war on terror,’ therefore, involved various legal dimensions and inferences 

regarding both jus ad bellum and jus in bello. As far as jus ad bellum is concerned, Article 51 

clearly specifies that to use force in self-defense, there must be an armed attack against a 

member state and the force used must be necessary and proportionate.11 No preemptive self-

defense can be legally justified until and unless the UNSC approves to use such kind of force to 

6 Ibid. 
7 John Negroponte, "Letter to the President of Security Council (S/2001/946),"(October 8, 2001). 
8 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),  I.C.J. 14 (June 
27, 1986). 
9 Security Council Resolution 1363, S/RES/1363 (July 30, 2001). 
10 Security Council Resolution 1368. S/RES/1368 (September 12, 2001); Security Council Resolution 1373. S/RES/1373 
(September 28, 2001).  
11 Nicaragua v. United States of America, I.C.J. 14 (27 June 1986). 
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maintain international peace and security. The threats perceived by the US after September 11 

were not sufficient to trigger the legitimate use of force against Afghanistan. On the other hand, 

these terrorist attacks did not fit easily within any of the obvious categories of state-aggression 

under international law. This unprecedented phenomenon, however, could have been dealt with 

as a criminal act under law-enforcement paradigm (i.e. international criminal law) or would have 

been negotiated at the UNSC for counter capacity building. Same is the case that no state has the 

authority under international law to consider an act as a threat to international peace and security 

and respond unilaterally in self-defense except the UNSC itself to take appropriate measures 

within the collective security mechanism. The legal concerns regarding jus ad bellum will be 

discussed further in subsequent chapters. In this chapter, the focus will remain on applicability of 

the LOAC in the ‘war on terror.’  

Once a state is authorized to resort to force, its conduct of ensuing hostilities must 

comply with international legal norms and standards. Here, the expression of jus in bello comes 

in for compliance. The phrase ‘war on terror,’ as a political rhetoric associated with its global 

reach often tend to confuse, whether the LOAC is applicable to the military and detention 

operations in a transnational conflict. In fact, the question of the LOAC application to the ‘war 

on terror’ is simple without any operational complications. The Standing Rules of Engagement 

of the US defence forces states that the LOAC “principles may … be applied as a matter of 

national policy.”12 It makes conceptually clear that the LOAC has its relevance and applicability 

in the ‘war on terror.’ When US security forces commenced operations in the wake of September 

11 attacks, they engaged themselves in fighting with non-state armed groups and Taliban forces, 

thus, became a party to the Geneva Conventions of 1949.  

Therefore, the LOAC had a major bearing on the ‘war on terror’ that did not seem to be a 

metaphoric concept of a war rather it happened to be more of a real war having high human cost. 

Its conduct, however, disregarded the relevance of the LOAC time and again to achieve political 

and military objectives. In such circumstances, the applicability of the LOAC confronted with a 

range of complex issues including indiscriminate targeting, collateral damage, protection of 

civilians and civilian objects, and treatment of enemy detainees. It also involved military and 

targeted killing operations conducted outside the warzone in other neutral states, thus, obscured 

12 “Standing Rules of Engagement,” US Joint Chiefs of Staff (1994). 
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the nature of this armed conflict.  Therefore, the application of the LOAC in counterterrorism 

operations faced complication because of two main reasons i.e. unilateral use of force to counter 

transnational terrorism and selectivity in legal paradigms. 

4.1. Conduct of a War and the LOAC Standards 

According to Thucydides writings, the Athenians at the time of conquering island of 

Melos renounced the rights of weak and proclaimed that ‘strong do what they can and the weak 

suffer what they must.’13 This opinion was also discussed by Grotius in his work De Jure Belli 

ac Pacis,14 however, with the advent of the UN Charter, Athenian concept of imperialism has 

now been replaced by the concept of independent and sovereign states. Today, states are bound 

by the UN Charter and cannot use force against any other state unless such use of force is 

authorized by the UNSC.15 Once the use of force is permitted, the jus in bello principles set the 

standards of behavior of warring parties to conduct a war.  

The use of force against al Qaeda, a shadowy organization operating outside the control 

of any state and conduct of hostilities in Afghanistan, have been a matter of drawn-out legal 

debate. As it has been discussed in previous chapters that the LOAC is aimed to deal with 

international and non-international armed conflicts. Therefore, the conflict between the US and 

al Qaeda is complex to determine whether it is an international or non-international armed 

conflict. None of the above mentioned categories precisely encompasses this conflict. Neither al 

Qaeda can be declared a state entity nor does it exercise control over an area of the High 

Contracting Party’s territory. Now, the question arises whether this situation qualifies as an 

armed attack or falls under the jurisdiction of some other legal regime such as international 

human rights law or international criminal law?  

When US armed forces launched military operation in Afghanistan, the Bush 

administration declared it as a global war against terrorism. Since no provision was available in 

international law dealing with any global armed struggle against non-state actors, this conflict 

13 Thucydides, The Complete Writings of Thucydides: The History of the Peloponnesian War, trans. R. Crawley, vol. 5 
(New York: Everyman’s Library, 1951), p.301. 
14 Hugo Grotius, The Law of War and Peace (De Jure Belli Ac Pacis), trans. L. Loomis (New York: Walter J. Black, 
1949), p. 3. 
15 Charter of the United Nations, 1 UNTS XVI, (24 October 1945).Art. 51. 
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was categorized as an international armed conflict. Those who supported this notion argued that 

the US and Afghanistan under de facto Taliban government were two High Contracting Parties 

in the conflict to make a case for an international armed conflict. But, soon after the defeat of 

Taliban, a new situation arose when US forces joined hands with the new Afghan government 

and became allies in the fight against terrorism. This situation completely changed the nature of 

this conflict because both states were no more adversaries and the conflict would no longer be an 

international armed conflict.  

In the midst of such legal vacuum, US Supreme Court’s decision in Hamdan v. Rumsfeld 

was the decisive factor for US administration, when the court expressly rejected the executive’s 

argument that the conflict was of international nature.16 Therefore, the US administration took a 

new legal position by considering the ongoing conflict as a non-international armed conflict. If 

this perspective is workable, then the legal framework must be framed under Common Article 3 

of the four Geneva Conventions of 1949 and Additional Protocol II relating to non-international 

armed conflicts, customary international law including various international conventions, 1998 

Rome Statutes and municipal laws. This legal framework, however, did not move forward 

explicitly despite its acknowledged relevance in the ‘war on terror.’      

There is another point of view that some rules applicable in international armed conflict 

also apply because the presence of the US as a party to this conflict internationalized this non-

international armed conflict. The LOAC does not cater for a category of mixed armed conflict. 

However, in certain situations where belligerents establish military relationships with foreign 

military forces and allow them to participate directly in the conflict then we can apply 

international armed conflict rules with limited acceptability. Nonetheless, applicability of rules 

pertaining to international armed conflict is not permissible if foreign troops are fighting 

alongside state forces. In case of the ‘war on terror,’ the US armed forces in Afghanistan are 

fighting against non-state actors in support of Afghan government, therefore, the law pertaining 

to international armed conflict does not apply.  

The armed conflict in Afghanistan, therefore, is obviously non-international in nature and 

does fall under the framework of Common Article 3. These rules are equally applicable to all 

16 Petitions (Hamdan v. Rumsfeld),  U.S. Court of Appeals for the District of Columbia Circuit, 548 U.S. 557 (June 29, 
2006). 
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warring parties. However, all terrorist groups do not enjoy the privileges of lawful combat 

because the terrorists traced or captured outside the context of this armed conflict, cannot be 

treated under the LOAC and are subject to law-enforcement paradigm. An armed conflict that 

starts with an act of terrorism is not a special war because act of terrorism is already specifically 

prohibited in Article 51(2) of Additional Protocol I and more specifically in Article 4(2)(d) of 

Additional Protocol II.17 Therefore, this conflict did not constitute a new category of armed 

conflict beyond the limits of the LOAC.  

Once the LOAC is applicable then the rules relating to targeting are bound to be observed 

by the regular or irregular forces involved in an armed conflict and only legitimate targets can be 

achieved under military objectives.18 Those targets which may cause excessive civilian casualties 

cannot be attacked.19 Such kind of responsibility also lies with the commander not to adopt those 

methods and means of warfare which maximize the risk to the civilian population. There were 

numerous incidents occurred in the ‘war on terror’ which proved to be otherwise and violated the 

basic rules and principles of the LOAC. There had been mistakes identified by international 

humanitarian organizations and related organs, which indicated the wrong doings in selecting 

and hitting targets on part of US-led collation forces in Afghanistan. 

Another critical observation resulted out of Afghan conflict is admissibility of the 

provisions of the Geneva Conventions dealing with PoW.20 Unfortunately, the application of 

such provisions did not take place in the ‘war on terror’ and became a source of legal 

controversy, when enemy detainees were kept at Guantanamo Bay in Cuba and treated outside 

the context of international legal framework. The initial US response was that Taliban detainees 

were ‘unlawful combatants’21 and were not given the status of PoW. On the other hand, al Qaeda 

detainees were altogether denied the status of PoW with this notion that “none of the provisions 

of Geneva apply to [the] conflict with al Qaeda in Afghanistan or elsewhere throughout the 

17 See Appendix H. 
18 AP (I), Art. 52(2). 
19 AP (I), Art. 51(5)(b).  
20 GC (III). Also see Appendix H. 
21 This term is not recognized by the LOAC. It was coined by President George W. Bush in "Humane Treatment of Al 
Qaeda and Taliban Detainees," (Memorandum to Vice President from U.S. President George W. Bush, White 
House, February 7, 2002). 
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world because, among other reasons, al Qaeda is not a High Contracting Party to Geneva.”22 The 

US administration changed its legal position afterwards and considered detainees to be dealt with 

in accordance to the Common Article 3.23 A detailed analysis in this regard, will be carried out in 

subsequent chapters.      

4.2. Counterterrorism and Rules of Engagement of Non-State Actors 

Terrorism is not a new phenomenon rather it has a centuries old history. However, the 

modern terrorism account can be traced back in terrorized Europe during the late 19th century, 

where a number of prominent figures were assassinated in anarchist movements.24 These 

terrorist activities were aimed to target individuals in public places to create a sense of fear 

among masses. Such activities were usually considered as criminal in nature by the targeted 

states and referred to anarchist terrorism, which was dealt with highly secretive international 

conferences and adoption of Secret Protocol for the International War on Anarchism.25 The inter-

war period, however, witnessed the overlap between anarchism and terrorism sponsored by non-

state elements. In 1938, the Council of the League of Nations acknowledged terrorism a serious 

threat and passed a resolution based on a fact that “the rules of international law concerning the 

repression of terrorist activity are not at present sufficiently precise to guarantee efficiently 

international cooperation in this matter.”26 These efforts finally led to a Convention for the 

Prevention and Punishment of Terrorism, which set out procedures how to deal with such 

criminals and how to bring them to justice.27 

The terrorism trends during the 1960s and the 1980s suggested that these activities were 

primarily motivated by political ideology, nationalism, economic inequality and racism.28 Since 

the 1980s, terrorism has become more internationalized and September 11 incident, in this 

22 Ibid. 
23 John P. Cerone, "Status of Detainees in Non-International Armed Conflict, and Their Protection in the Course of 
Criminal Proceedings: The Case of Hamdan V. Rumsfeld," ASIL Insight 10, no. 17  (July 14, 2006). 
24 Explosions in Paris and bomb blasts in Spain, France and Italy from 1892 to 1898.  
25 “Conference for the Social Defence against Anarchists,” (Rome, 1898); St. Petersburg Conference (1904). The 
Protocol adopted during such conferences included plans to strengthen police force to keep watch over anarchists 
and information sharing between signatory states. 
26 “International Conference on Repression of Terrorism,” C.94.M.47 (1938), para 49-50. 
27 “Convention for the Prevention and Punishment of Terrorism,” 546(I).M.383 (1938).  
28 Terrorist groups operated in this period were Red Brigade, Fighting Communist Cell, and Anti-Fascists Resistance 
Group.  
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regard, fetched a great deal of attention. The initial US response to September 11 was made on 

the basis of hijackings as act of mass murder under law-enforcement paradigm.29 These terrorist 

acts would have been treated as criminal acts, because, a terrorist act is not taken as an act of war 

till the time it happens to be a part of broader campaign of violence directed against a state. 

However, the subsequent developments suggested a possible military response but the target was 

unspecified. The enemy was referred to terrorism or evil-doers.30 If this kind of sense prevailed 

then it would have been more likely to engage intelligence and law-enforcement mechanism. 

Unfortunately, the law-enforcement was not given a chance and Operation Enduring Freedom 

was launched against Taliban regime in Afghanistan failing to meet the demands of the US.31 

Today, terrorism is being regarded as an asymmetric form of warfare32 and to some 

extent it is being assumed as an accessible legal concept.33 However, the questions remain there 

that who was responsible for September 11 attacks and can al Qaeda be held responsible under 

international law? Terrorist organizations such as al Qaeda are, no doubt, non-state actors and 

conflicts in which they are involved do not fall under any legitimate category of inter-state wars 

or civil wars. In such situation, an extra-territorial armed conflict against a non-state enemy 

remains confusing. Because, September 11 attacks were not carried out across the border by state 

forces. These attacks were attributed to a terrorist organization that must be dealt with a 

counterterrorism approach rather waging a war against another country whose forces had never 

been associated to it. 

The LOAC may be applied only to those acts which are part of an armed conflict. These 

rules do not apply to the situational internal disturbances or isolated acts of violence. Under 

international law, al Qaeda is a terrorist organization not a state, and its alleged members are not 

uniformed persons like any other regular army, thus, creates a lot of conceptual difficulties 

regarding applicability of the LOAC to the ‘war on terror.’ As it is discussed earlier that 

September 11 attacks did not fit straight within the ambit of international or internal armed 

29 See supra note 2. 
30 "Remarks by the President Upon Arrival," news release, September 16, 2001. 
31 Kenneth Katzman, "Afghanistan:Post-War Governance, Security, and U.S. Policy," in CRS REPORT FOR CONGRESS 
1–7(July 11, 2008). 
32 J. Motley, "Target America: The Undeclared War," in Fighting Back: Winning the War against Terrorism, ed. Neil C. 
Livingstone and Terrell E. Arnold (Lexington, Mass: Lexington Books, 1986). 
33 Helen Duffy, The ‘War on Terror’ and the Framework of International Law (Cambridge: Cambridge University Press, 
2005), p. 17. 
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conflicts, therefore, these attacks, if viewed volley to the US, then military response in 

Afghanistan could be taken as an armed conflict. Now, the question arises that can September 11 

be considered as ‘act of war’34 or not and if at all it is considered then are these ‘acts of war’ 

lawful. The September 11 attacks were not acts of war in traditional sense because the terrorists 

allegedly involved were not explicitly acting on behalf of a state and they also did not use 

conventional weapons.35 Similarly, choosing a valid military target i.e. twin towers occupied by 

innocent civilians and using a commercial airliner as a weapon is not a lawful means of attacking 

it.36 Besides all these, if at all it is assumed that attacks were acts of war and resultant use of 

force was a armed conflict, then Hague and Geneva Conventions come forward to determine the 

rights and responsibilities of belligerents.  

4.3. Responsibility of Belligerents 

The law of war is to define the rights and duties of warring parties in wartime. This legal 

regime is also the notion of individual responsibility for conduct in war. Each soldier 

participating in an armed conflict is bound to obey the law and those who obey unlawful orders 

are responsible for the violation. Responsibility for war crimes may not be imposed upon groups 

of individuals based on an unlawful act committed by a member of the group.37 A member of an 

irregular military falls under the LOAC, if he is commanded by a person responsible for under 

commands, carries weapon openly, wears a distinctive emblem and conducts operations in 

accordance with laws of war.38 Non-state belligerents engaged against a High Contracting Party 

in an armed conflict may file a declaration to get protected treatment under the Protocol of 

Geneva Conventions.39     

34 The term “act of war” may be defined as “a measure of force which one party, using military instruments of 
power, implements against another party in an international armed conflict.” 
35 “Pan Am. World Airways, Inc. v. Aetna Cas. & Sur. Co.,” 505 F.2d 989 (2d Cir. 1974). It finds that the hijacking of an 
airliner by non-state actor was not an act of war for the purpose of invoking exclusionary clause in insurance policy. 
36 “Hague Convention for the Suppression of Unlawful Seizure of Aircraft,” 22 UST 1641 (1950). Hijacking of civilian 
aircraft is by itself a criminal act under international law.  
37  GC (IV), Art. 33. It provides that no protected person may be punished for an offense he or she has not personally 
committed. Collective penalties and likewise all measures of intimidation or of terrorism are prohibited. 
38 Gregory M. Travalio, "Terrorism, International Law, and the Use of Military Force," Wisconsin International Law 
Journal 18, no. 145  (2000): p. 185. 
39 AP (I), Art. 96. Also see Appendix H. 
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In the ‘war on terror,’ despite having different legal opinions, the considerable 

belligerents were state and non-state actors. The US and its allies as state entities legally bound 

to adhere the LOAC by incorporating customary rules and treaty provisions into rules and 

regulations of the armed forces. On the other hand, al Qaeda as an irregular armed group, is not 

truly following the LOAC rules while conducting their hostilities. They operate covertly and blur 

the lines between civilians and combatants by concealing themselves in the civilian population 

and also attacking civilian targets. Although, the members of al Qaeda still to qualify combatants 

by administering their unlawful acts but they may be dealt with the Geneva Conventions III and 

IV depends upon the circumstances and evidence of direct participation in hostilities.40      

4.4. Military Necessity and Objectives in the ‘War on Terror’ 

Military Necessity means the use of force must be proportionate to the anticipated 

military objective. It applies to the choice of targets, weapons and methods but does not apply to 

unlawful act of war.41 Military necessity can never be invoked to justify a breach of jus ad 

bellum or to justify use of arms without valid military advantage. The responsibility for collateral 

damage, therefore, may not be excused. The doctrine of military necessity highlights both jus ad 

bellum and jus in bello. Jus ad bellum refers to the actions of a state, whereas the principle of 

necessity determines whether a situation triggers the use of force.42 In modern times, the 

application of principle of military necessity restricts itself to the use of force in self-defense 

with the aim to maintain international peace and security in accordance to Chapter VII of the UN 

Charter.43  

40 Members of al Qaeda captured in Afghanistan may be entitled to POW or civilian status, depending upon the 
circumstances of their capture. Geneva Convention (III) requires that a POW who is not accused individually of 
committing a crime be detained in accordance with appropriate guarantees of rights and humane treatment. A 
civilian member of al Qaeda captured in Afghanistan without having participated in the hostilities may be detained 
only in accordance with Geneva Convention (IV). If that individual is suspected of having committed a crime, he is 
entitled to a regular trial. A civilian captured within the US who is suspected of activities hostile to the national 
security, is not entitled to claim such rights under Geneva Convention (IV). 
41 Spencer J. Crona and Niel A. Richardson, "Justice for War Criminals of Invisible Armies: A New Legal and Military 
Approach to Terrorism," Oklahoma City University Law Review 21, no. 349  (1996). 
42 Judith Gardam Judith Gardam, Necessity, Proportionality and the Use of Force by States (Cambridge: Cambridge 
University Press, 2004), p. 12. 
43 Yoram Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 2nd ed. 
(Cambridge: Cambridge University Press, 2010), p. 1. 
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Once the use of force in self-defense is required then the force used must be the minimum 

and proportionate to the level of destruction of enemy while achieving the military objectives. In 

this regard, the Lieber Code states that military necessity emphasis on those measures “which are 

indispensable for securing the ends of the war, and which are lawful according to the modern law 

of war.”44 It further elaborates the military objectives legitimate to achieve the aims of a conflict 

and reflects the role of military necessity in jus in bello. It states that: 

“Military necessity does not admit of cruelty … and does not include any act of hostility 

which makes the return to peace unnecessarily difficult.”45  

The principle of military necessity, therefore, suggests that the measures taken must be 

indispensable to the war and means and methods of undertaking such actions be limited in 

nature. The same expression can be found in St. Petersburg Declaration, which recognizes that 

the only legitimate object to accomplish during war is to weaken the armed forces of the enemy 

by disabling men to a possible extent and not to aggravate the sufferings or deaths of 

combatants.46 This approach was followed by a number of humanitarian conventions, which later 

reached its apex in the Geneva Conventions. It is now regarded as a principle with humanitarian 

values.  

In response to September 11, the major combat was primarily consisted of US airstrikes 

followed by ground assaults. During these operations, the use of high-technology and 

sophisticated weaponry especially the ‘smart bombs’ guided by GPS satellites and cluster 

bombings (15000-pound Daisy Cutters) in Tora Bora caves resulted into high civilian causalities. 

These limitless sufferings became the major concern for the principle of military necessity in 

relation to the principle of proportionality. The reported ground realities clearly indicated that the 

military objectives set for these attacks were alarmingly disproportionate to the intensity of force 

employed. Another issue, which drew attention, was the ‘regime change’ by abolishing the 

complete structure of Taliban government as a military objective in wake of self-defense.47 It 

was far beyond the application of principle of military necessity and outside the purview of 

44 "Instructions for the Government of Armies of the United States in the Field (General Orders No. 100 Known as 
Lieber Code)," (Washington: Government Printing Office, 1898).Art. 14. 
45 Ibid.Art. 16. 
46 St. Petersburg Declaration, 138 Consol. T.S. 297, (1868). 
47 Mary Ellen O’Connell, "Lawful Self-Defense to Terrorism," Uuniversity of Pittsburgh Law Review 61 (2002): p. 904. 
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international legal regime. The US Secretary of State, Colin Powel, also expressed his 

apprehensions related to the regime change that the US would not seek to eliminate the Taliban 

entirely.48 Therefore, military actions taken beyond the legal jurisdiction of international norms 

and standards raised questions whether or not the military objectives set in the ‘war on terror’ 

were lawful under the principle of military necessity.  

4.5. Proportionality and Military Actions 

The principle of proportionality is largely concerned with the means and methods of 

warfare and closely associated with the principle of military necessity. If resort to force is 

necessary then the methods used to achieve military objectives must not be disproportionate to 

the injuries and sufferings occurred. The principle of proportionality sets the rules for belligerent 

parties not to inflict collateral damage excessive to their military advantages. Protocol I of 

Geneva Conventions clearly prohibits such kind of attacks that harm excessively to the civilians 

in persuasion of military advantages.49 It means that direct attacks against civilians are prohibited 

or against those who are not taking part in hostilities. A strike is only permissible when it is 

made against a lawful military target, however, it should be having the aim of protecting 

civilians. 

The civilian-sufferings in Afghanistan through US airstrikes against al Qaeda suspects 

invited a lot of criticism worldwide. Though General McChrystal, the commander of coalition 

forces in Afghanistan, showed significant restrain for the use of airstrikes, but such precautions 

failed to avoid provocative collateral damage. The statistical data available with the media 

centers suggested that the US military fired missiles and dropped bombs into heavily populated 

areas of Afghanistan, which resulted in more civilian causalities than achieving military targets. 

The media reports indicated many incidents such as bombing on village of Choeker-Karez, North 

of Kandahar resulted into approximately ninety three civilians dead,50 and on Sajawand village 

48 Pamela Constable, "U.S. Hopes to Attract Moderates in Taliban; Powell Sees Them in ‘New Afghanistan," 
Washington Post October 17, 2001. 
49 AP (I), Art. 51(5)(b). It states that “[a]n attack which may be expected to cause incidental loss of civilian life, injury 
to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the 
concrete and direct military advantage anticipated,” is prohibited.  
50 Jay Shaft, "Afghanistan: Not Just a Failure, an Outright Humanitarian Disaster," An Ariana Media Publication, 
http://www.e-ariana.com/. 
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in Logar province, South of Kabul, leaving eighteen people dead including women and children, 

who were attending a wedding ceremony.51 These indiscriminate military operations not only hit 

innocent civilians but also aimed at power stations (Kajakai dam), radio stations, telephone 

exchanges, media offices, trucks and buses carrying refugees etc. These attacks were, therefore, a 

clear violation of the Geneva Law and unjustifiable under the principle of proportionality or even 

under the principle of military necessity.52 

4.6. Conclusions 

Aforementioned in view, the question arises that what legal boundaries were set for US 

armed forces while conducting the ‘war on terror,’ because all basic principles of the LOAC 

were ignored one way or the other. This situation must have worrisome implications for the 

international rule of law. The US administration not only used war rhetoric to acquire 

unprecedented war-powers but also conducted military and detention operations without entering 

into a specific legal regime. This insensitive behavior towards the law left no distinction between 

law-enforcement rules and humanitarian principles. Although, the US administration had 

claimed that al Qaeda is at war with the US but legal experts are still unable to find satisfactory 

answer to justify that a terrorist act committed by non-state actors can mount to a full-fledge war. 

An organized criminal act irrespective of its magnitude and bloodiness is largely considered as a 

law-enforcement issue and fall under law-enforcement rules. It cannot be dealt with the rules 

applicable to an armed conflict till the time it reaches to the level of armed rebellion movement 

or violent enough to challenge state’s authority. This aspect was somehow ignored by the US 

administration either intentionally or mistakenly to determine whether al Qaeda is a criminal 

organization or rebellions. 

The other aspect, which determines the war like situation or law-enforcement setting, is 

the nature of accused’s involvement. During an armed conflict, the members of belligerent 

armed forces are treated as combatants, who take active part in the hostilities and enjoy certain 

immunities under the LOAC. This category can be extended to the civilians who pick up arms 

51 "Collateral Damage or Crimes of War? Women, Children among 18 Afghans Dead in Nato Wedding Strike," Global 
Research, http://www.globalresearch.ca/collateral-damage-or-crimes-of-war-women-children-among-18-afghans-
dead-in-nato-wedding-strike/31294. 
52 AP (I). Also see Appendix H. 
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openly and start fighting for the very cause, but it is very hard to apply such rules to the terrorists 

because they are involved in covert actions without disclosing their identity. Their association 

with the crime is often ambivalent. This riddle became more challenging, when laws of war on 

such individual cases were applied. Those who arrested outside the battlefield or remained 

inactive could never be a subject to the LOAC provisions just to avoid due process. This kind of 

detentions are setting very dangerous trends and carrying implications far beyond 

comprehensions regarding domestic as well as international legal regimes. The next chapter will 

discuss such issues in detail and determine what implications these issues have for the 

international rule of law in general and for the legal framework of LOAC in particular. 
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CHAPTER 5 

Issues of Compliance in the ‘War on Terror’ 

The military intervention in Afghanistan began with the launch of Operation Enduring 

Freedom on October 7, 2001.1 The legal justification for this military operation given by the US 

was based on self-defense under Article 51 of the UN Charter to “prevent and deter” future 

attacks.2 The United Kingdom also pursued the same course of action and justified the use of force 

in Afghanistan in self-defense “to avert the continuing threats from same source” i.e. al Qaeda.3 

The objectives, therefore, laid down for this military action were spelled out in initial statements 

made by US officials. These include defeating terrorism by attacking al Qaeda hideouts, training 

camps and personnel; compelling Taliban to hand over al Qaeda suspects and subsequently 

‘regime change’4 in Afghanistan. This military campaign attracted an overwhelming response 

from the world community as an expression of condolence except very few, who were genuinely 

having serious reservations regarding the validity of legal justification sought.5  

The military operation launched in the name of ‘war on terror’ was perhaps one of the most 

debatable issue among legal experts regarding lawfulness of use of right of self-defense and 

applicability of the LOAC in its course of action. The legality of using right to self-defense and 

requirements of military necessity and proportionality have already been discussed in previous 

chapters, therefore, the issue of legal relevance in the conduct of ‘war on terror’ needs to be 

addressed. The 17th century jurist, Hugo Grotius, states that “men rushed to war for slight causes 

or no causes at all, and that arms have once been taken up there is no longer any respect for law, 

divine or human.”6 In the realm of modern international law, once the use of force takes place 

irrespective of whether it is lawful or not, the rules related to jus in bello come into force and 

1 George W. Bush, "Address to the Nation on Operations in Afghanistan,"(October 7, 2001). 
2 John Negroponte, "Letter to the President of Security Council (S/2001/946),"(October 8, 2001). Also see Appendix 
D. 
3 Permanent Mission of the United Kingdom of Great Britain and Northern Ireland Charg´e d’affaires, "Letter to the 
President of Security Council,"(October 7, 2001). It states that “[t]hese forces have now been employed in exercise of 
the inherent right of individual and collective self-defense, recognized in Article 51, following the terrorist outrage of 
September 11, to avert the continuing threat of attacks from the same source.” 
4 Mary Ellen O’Connell, "Lawful Self-Defense to Terrorism," Uuniversity of Pittsburgh Law Review 61 (2002): p. 904. 
5 Jane Arraf, "Islamic Leaders Condemn Terrorism," CNN.com October 11, 2001. 
6 Hugo Grotius, The Law of War and Peace (De Jure Belli Ac Pacis), trans. L. Loomis (New York: Walter J. Black, 1949), 
p. 28.
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impose constraints on how an armed conflict be waged. The aim is to protect people who do not 

or no longer take part in the hostilities and put limitations on the use of mean and methods of 

warfare so that unnecessary sufferings be avoided.7 The provisions of the LOAC vary depending 

upon the nature of an armed conflict i.e. international or non-international but the core principles 

remain applicable in all situations.  

An international armed conflict is that in which force is directed by one state against 

another state irrespective of its intensity and duration.8 This type of conflict may also arise when 

there is a direct intervention of another state by using force in a non-international conflict on behalf 

of any other party already involved in the conflict. It has been further elaborated by various 

commentators on the subject as George H. Aldrich states that: 

“[W]henever a state chooses to send its armed forces into combat in a previously non-

international armed conflict in another state … whether at the invitation of that state’s 

government or a rebel party … the conflict must then be considered an international armed 

conflict.”9  

When an armed conflict occurs between two identifiable parties, the application of the 

LOAC automatically triggers and remains applicable till the end of the military operations.10 

Another important aspect regarding the LOAC is the territorial scope of its application. The LOAC 

applies in the whole territory of the warring parties or the whole territory under the control of party 

(in case of non-international conflict), whether actual combat takes place there or not.11 It means 

that the application of the LOAC does not restrict to the areas of operation rather it extends far 

beyond the battlefield. The area of war, therefore, may not extend to the territories of other states 

not party to the conflict until and unless they themselves allow the belligerents to use their 

territory.12 It is also imperative to note that the rules governing armed conflict have been regulated 

7 Geneva Conventions of 1949.  
8 Common Art. 2 of all Four Geneva Conventions of 1949. Also see Appendix H. 
9 George H. Aldrich, "The Laws of War on Land," AJIL 94, no. 1  (January 2000): p. 62. 
10 GC (IV), Art. 6. It applies on the territory of the parties until ‘the general close of military operations’, and on 
occupied territory until the end of occupation; GC (III), Art. 118.  It refers to the duty to repatriate at the ‘cessation of 
active hostilities’. According to the Court Decision in Prosecutor v Tadic, it applies ‘until a general conclusion of peace 
is reached’. 
11 Decision on Appeal on Judgment (Prosecutor v Tadic),  I.C.T.Y. IT-49-1-AR72 (October 2, 1995).para. 70. 
12 Christopher J. Greenwood, "Scope of Application of Humanitarian Law," in The Handbook of International 
Humanitarian Law, ed. Dieter Fleck (New York City: Oxford University Press, 2008), p. 51. 
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by various treaty laws such as Hague Regulations (1907),13 Geneva Conventions of 1949 and 

Hague Convention on Cultural Property (1954). These treaty laws are binding to the parties of the 

conflict once they ratify and accede to these particular treaties.14  

In case of Afghan conflict, all the state parties involved such as the US, UK and 

Afghanistan have already ratified these treaties, therefore, it is binding on them to follow relevant 

treaty laws.15 The LOAC as customary international law is binding on all the parties engaged in 

an armed conflict irrespective they are party to the Geneva Conventions or not.16 If a party does 

not observe the rules, it is not justified for the other party to violate it.17 Despite having this fact, 

there are certain areas that raise issues of compliance especially in the ‘war on terror.’ These 

includes selection of legitimate targets, use of lawful means and methods of warfare and the 

humanitarian protection. These rules have direct relevance while assessing the lawfulness of 

military actions taken in response to September 11 attacks. This chapter will discuss some of the 

important issues of compliance and noncompliance to the law.  

5.1. Legitimate Targeting 

The LOAC very specifically describes and largely regulates who and what may be the 

lawful military targets in an armed conflict and how the principles of distinction and 

proportionality restricts the conflict turning into total war. The LOAC requires to distinguish 

between military targets and civilian objects and to protect the victims of the conflict. This 

distinction is applicable to all types of armed conflicts.18 If an armed attack is launched 

indiscriminately without distinguishing military targets and civilians or directed at military targets 

13 “Hague Regulations regarding the Laws and Customs of War on Land annex to the Geneva Convention-IV,” (18 
October 1907). 
14 Vienna Convention on the Law of Treaties, 1155 UNTS 331, (22 May 1969). 
15 Afghanistan, the US and UK have ratified Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, (Geneva, 17 June 1925); Geneva Conventions of 12 August 1949, 
Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin 
Weapons and on their Destruction, (Washington, London, Moscow, 10 April 1972). 
16 Common Art. 1 of the Geneva Conventions imposing obligations on all high contracting parties. 
17 AP (I), Art. 51(8). It states that any violation of these prohibitions shall not release the parties to the conflict from 
their legal obligations with respect to the civilian population. 
18 ICRC Study on Customary IHL. 
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disproportionally causing more damage to the civilians than achieving anticipated military 

objectives then this attack under the LOAC must be considered as unlawful action.  

The only legitimate military target is a combatant who takes active part in the hostilities or 

an object that contribute towards the military capability of adversaries and destruction of such 

targets must be having military advantage.19 A combatant who becomes hors de combat (no more 

engaged in fighting due to certain reasons) or gets injured, falls ill, captured or surrenders, is no 

longer a lawful target, hence, unlawful to kill such person. Civilians are not at all objects of military 

attack. They only lost their immunity once they directly participate in hostilities.20 If doubt arises 

regarding someone is combatant or a civilian then advantage goes to the person presuming as 

civilian.21 The LOAC also prohibits to inflict terror among civil populations.22 Beside this, the 

LOAC clearly describes that those objects may be targeted during an armed conflict “which by 

their nature, location, purpose or use make an effective contribution towards military action and 

whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, 

offers a definite military advantage.”23 Therefore, the basic rule is that civilian objects cannot be 

targeted24 and in case of doubt that civilian places such as house, school or place of worship are 

being used to make an effective contribution towards military action then those places must be 

presumed not to be so used.25  

As noted above, it is significant to examine the military operations carried out in 

Afghanistan under the rules of LOAC. When hostilities began by initiation of US airstrikes in 

Afghanistan, it clearly constituted an international armed conflict and the LOAC automatically 

came into force as both Afghanistan and the US were party to Geneva Conventions. The initial US 

strategy was to fire missiles and drop bombs on all possibly known hideouts of suspects of 

al Qaeda and Taliban forces in Afghanistan. This heavy bombing assault resulted into substantial 

numbers of civilian causalities by virtue of proximity to envisaged military targets. The targeted 

bombing on dams, power stations, telephone exchanges, media offices, public transports, houses, 

19 AP (I), Art. 51(2) and (4); AP (II), Art. 13. Also see Appendix H. 
20 AP (I), Art. 50 and 51(2) & (3); AP (II), Art. 13(2). Also see Appendix H. 
21 AP (I); Art. 50. It states that in case of doubt whether a person is a civilian, that person shall be considered a civilian. 
22 AP (I), Art. 51; Prosecutor v. Gali´c, IT-98-29-T, 5 December 2003. 
23 AP (I); Art. 52 (2). Also see Appendix H. 
24 AP (I); Art. 52. It states that civilian objects shall not be the object of attack or of reprisals. 
25 AP (I); Art. 52(3). Also see Appendix H. 
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schools and villages not only revealed the incompetency of military strategists and planners but 

also raised serious questions regarding the validity of the LOAC.  

Since the beginning of military operation in Afghanistan, the human rights organizations 

and media observers started reporting high civilian casualties in the ambit of airstrikes. Although 

Bush administration was continuously claiming about the success of these airstrikes but 

independent media reports were suggesting more civilian causalities than achieving military 

targets.26 According to a database complied by Professor Marc Herold, more than 4,000 civilian 

casualties took place due to bombing in Afghanistan during initial three months i.e. October 2001 

to January 2002 and at least 3,100 to 3,600 civilians were directly killed by US led forces in 2003.27 

A Guardian report revealed that around 20,000 Afghans died as an indirect result of the initial 

airstrikes.28 Some other estimates suggested divergent figures regarding civilian causalities in 

Afghan war such as Professor Crawford of Boston University estimated more than 13,000 direct 

combat related civilian deaths till 201129 and United Nations Assistance Mission in Afghanistan 

(UNAMA) revealed that in the year of 2011 the civilian death toll in Afghanistan was 3,021.30 

However, in UNAMA reports, it was also acknowledged that the actual number of civilian 

casualties was probably five times as large as the number that the UN mentioned. 

The above mentioned figures clearly indicates that the principle of proportionality was 

largely ignored while choosing methods of targeting and employing weapon systems. The balance 

required to maintain between achieving military objectives and civilian casualties or to balance 

military necessity and humanity was largely ignored. It is also evident that inadequate measures 

26 A. J. Chien, "The Civilian Toll," Institute for Health and Social Justice, http://www.bulatlat.com/archive1/035us-
chien.html. "37 Killed, 81 Injured in Sunday's Strikes," Pakistan Observer October 9, 2001. "Raids Restart with 76 
Reported Dead," The Guardian October 10, 2001. Siddharth Varadarajan, "An Ignoble War: Earn Your Peace Prize, Mr 
Annan," The Times of India October 15, 2001.  Chris Kromm, "Week One: Operation Infinite Disaster," Common 
Dreams, http://members.tripod.com/dear_mr_president/plea_for_peace/about15.html. Derrick Z. Jackson, 
"Already, One Smart Bomb Has Proved Dumb," The Boston Globe October 10, 2001. Robert Nickelsberg and Jane 
Perlez, "Survivors Recount Fierce American Raid That Flattened a Village," New York Times November 2, 2001.  " Robyn 
Dixon, "Living with War: Dying a Way of Like for Civilians in Afghanistan," Los Angeles Times November 19, 2001. 
27 Marc W. Herold, "Dossier on Civilian Victims of United States' Aerial Bombing of Afghanistan: A Comprehensive 
Accounting [Revised]," Cursor, http://cursor.org/stories/civilian_deaths.htm. 
28 Jonathan Steele, "Forgotten Victims," The Guardian May 20, 2002. 
29 Neta C. Crawford, "Civilian Death and Injury in Afghanistan, 2001-2011," costsofwar.org, 
http://costsofwar.org/sites/default/files/CrawfordAfghanistanCasualties.pdf. 
30 "Protection of Civilians in Armed Conflict,"  in Afghanistan: Mid-Year Report 2012(Kabul: UN Office of the High 
Commissioner for Human Rights, July 2012). 
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were taken while planning and executing the military operations to reduce incidental damage. The 

US administration rarely provided civilian casualties figures during the Afghan conflict and such 

incidental human loss was repeatedly translated into the phrase of “collateral damage.” The 

principle of proportionality permits to conduct an attack on a military objective where incidental 

loss of civilian life is inevitable but only where such human loss is not disproportionate to military 

advantage anticipated. Civilian casualties disproportionate to military benefits of the operation do 

not constitute legitimate collateral damage but a serious violation of the LOAC.  

During Afghan military campaign, numerous incidents occurred where civilians were 

killed in armed attacks without achieving any noticeable military advantages. For example, on 

October 21, 2001, an Afghan hospital and a mosque located in Herat was hit by a 1000 pound 

cluster bomb while missing the target by approximately 500 meters resulted into more than 100 

civilian casualties.31 This incident was reported by media of different countries and even by the 

UN but Pentagon denied the fact that the target was in fact not the hospital. There were other 

similar incidents occurred in which either complete village was destroyed (e.g. attack on village 

of Chowkar-Karez, 25 miles north of Kandahar killing at least 93 civilians) or civilian houses were 

targeted (e.g. attack on a house in Sajawand village in Logar province, South of Kabul leaving 18 

people dead including women and children, who were attending a wedding ceremony).32 These 

incidents were a clear violation of provisions of the Geneva Conventions.33  

Despite having vast media reporting regarding collateral damage and loss of huge number 

of civilian lives, the US forces did not pay due attention to the rules prohibiting such targeted 

killing operations. They were more concerned to hit the desirable targets irrespective of damage it 

caused. These types of operations carried out outside the legal framework of LOAC not only 

disturbed the social fabric of targeted society but also negated the international legal norms and 

humanitarian principles. The display of such irresponsible behavior explicitly challenged the 

31 Herold, "Dossier on Civilian Victims of United States' Aerial Bombing of Afghanistan: A Comprehensive Accounting 
[Revised]". 
32 "Collateral Damage or Crimes of War? Women, Children among 18 Afghans Dead in Nato Wedding Strike," Global 
Research, http://www.globalresearch.ca/collateral-damage-or-crimes-of-war-women-children-among-18-afghans-
dead-in-nato-wedding-strike/31294. 
33 AP (I), Arts. 51, 52 and 57. These rules are related to hitting a civilian object instead of military target, killing innocent 
civilians not taking active part in the hostilities, damaging civilian property protected under the LOAC and causing 
excessive incidental damage as compared to the military advantage anticipated. Also see Appendix H. 
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international rule of law, thus, contributed more harm to the international community than good. 

It also forces to establish this opinion that the evolutionary process of contemporary international 

law, which took centuries to reach its maturity, is under serious threat by states’ behavior towards 

its admissibility.         

5.2. Means and Methods of Warfare 

A war which causes unnecessary sufferings and superfluous injuries is forbidden in 

customary international law. The customary principles clearly mention that suffering caused in an 

armed conflict must be proportionate to military necessity. The same rule has been promulgated 

by ICJ that causing unnecessary suffering to combatants is just like causing “harm greater that 

unavoidable to achieve legitimate military objectives.”34 Therefore, to avoid unnecessary 

sufferings, means and methods of warfare have great importance. The attacks directed against 

civilians and civilian objects are prohibited to avoid unnecessary sufferings so as the use of 

particular weapons that cause unnecessary sufferings are prohibited under customary law.35  

5.2.1. Use of Deadly Weapons 

The weapons (being the primary ‘means’ of warfare) causing excessive degree of 

sufferings or incapable of distinguishing combatants from civilians are prohibited.36 In this regard, 

those weapons which are inherently abhorrent such as poisons or blinding laser weapons37 and 

34 Nuclear Weapons Advisory Opinion, para. 78.  
35 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their 
Destruction, 2056 UNTS 577 (Oslo, 18 September 1997); Hague Regulation, (1907), Art. 23(e); AP (I), Art. 35; 
Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin 
Weapons and Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical 
Weapons and on Their Destruction, (Paris, 13 January 1993). 
36 In the Nuclear Weapons Advisory Opinion, the ICJ states that states never use weapons that are incapable of 
distinguishing between civilian and military targets . . . States do not have unlimited freedom of choice of means in 
the weapons they use (para. 78). 
37 Protocol I to the CCW Convention on Non-Detectable Fragments, (Geneva, 10 October 1980); Protocol II to the CCW 
Convention on Prohibitions or Restrictions on the Use of Mines, Booby Traps and Other Devices, (Geneva, 10 October 
1980); Protocol III to the CCW Convention on Prohibitions or Restrictions on the Use of Incendiary Weapons, Geneva, 
10 October 1980; Protocol IV to the CCW Convention, on Blinding Laser Weapons, (Geneva, 13 October 1995); Hague 
Declaration concerning asphyxiating gases, (The Hague, 29 July 1899); Protocol for the Prohibition of the Use of 
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare, Geneva, 94 LNTS 65 (17 June 
1925); Nuclear Weapons Advisory Opinion, para. 54. 
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those which are inherently indiscriminate i.e. anti-personnel mines38 are banned. However, there 

is a legal debate going on that which particular weapon system falls within this definition and are 

prohibited. The use of cluster bombs in Afghanistan, for instance, raised issues of their 

lawfulness39 because these bombs are designed to disperse sub-munitions over a wider area and 

may not restrict to the parameters of a legitimate military target. Secondly, cluster bomb is also 

considered as indiscriminate as it effectively acts as a landmine, which is prohibited. The dual 

nature of such weapon has brought into question whether the use of cluster bomb within the 

vicinity of populated areas is compatible with the LOAC principles. 

Another weapon system used in the ‘war on terror’ became controversial i.e. unmanned 

aerial vehicle generally known as Drone. This weapon system has been employed first time in 

combat role, hunting al Qaeda targets outside the battle zone and raised legal concerns whether it 

is a lawful weapon in accordance with jus in bello principles or not. The hellfire missiles being 

fired by drones to target humans are in fact antitank missiles, which apparently not only 

indiscriminate but also cause unnecessary sufferings. On the other hand, drones haven been 

operated by the individuals, who are civilians and not members of regular armed forces. They 

control these drones while sitting outside of the battlefield. Therefore, their legal status as a 

combatant is again questionable. These issues will be discussed in details in the next chapter. 

5.2.2. Identification of Legitimate Targets 

Second important factor is the ‘methods’ of warfare employed in the ‘war on terror.’ 

Although difference between means and methods of warfare is not easy to maintain, however, the 

relevant rules pertaining to methods of warfare are largely well-defined and their understanding at 

command level must be clear enough for better planning and execution of a military operation. 

The basic and fundamental rule of employing method in warfare is the identification of legitimate 

target against which permissible weapons be used. A combatant must distinguish military targets 

from the civilian population. If target is not lawful to attack then it is not possible to justify the 

principles of necessity and distinctions. To identify the immune objectives, Additional Protocol I 

38 Landmines Convention and Protocol II of CCW Convention on Prohibitions or Restrictions on the Use of Mines, 
Booby Traps and Other Devices,(Geneva, 10 October 1980). 
39 Prosecutor v. Marti´c,  IT-95-11-R61; "Cluster Bomblets Litter Afghanistan," news release, November 16, 2001. 
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gives clear indications regarding areas or zones, which are exempted from attack.40 The other areas 

include territory of neutral country, undefended towns or open towns41  described as ‘non-defended 

locality’.42 Therefore, there is a requirement to proportionate between damage and military 

advantage so that unnecessary sufferings be avoided. 

The prohibition of area bombing is another basic rule for identifying a legitimate military 

target. Additional Protocol I is the first legal instrument which prohibits area bombing to avoid 

indiscriminate attacks because bombardment without any specific military objective cannot be 

limited to its devastating effects.43 This kind of indiscriminate bombardment by any means or 

methods is forbidden under the LOAC. The methods of warfare which threaten certain installation 

having devastating effects such as dams, dykes and generation plants are also prohibited.44 The 

attacks against such installations not only threaten the safety of civilians working there but also 

pose a sizeable devastating effects to the civil population living in the vicinity. In addition to these 

rules, there are certain specified methods which are prohibited in the LOAC. Additional Protocol 

I specifically prohibits giving orders concerning ‘no quarters’ because such orders are inhumane 

and cause unnecessary sufferings. Hague Regulations prohibits another inhumane method of 

warfare i.e. starvation.45 It is forbidden to put civilian population under such inhumane conditions 

and intense sufferings just to achieve strategic objectives. Reprisal and perfidy are again forbidden 

means of warfare under the Four Geneva Conventions of 1949. 

Having a brief account of rules pertaining to the means and methods of warfare, the study 

of the ‘war on terror’ particularly military operations in Afghanistan discloses several violations 

of these rules. The US administration, in this regard, took clear stance that all such rules had been 

taken care of as much possible while identifying military targets and the means used to attack 

them. At the same time, they also proved their inability to follow these rules being irrelevant in 

the ‘war on terror’ as US Ambassador for War Crimes Issues, Richard Prosper, stated that “[t]he 

war on terror is a new type of war not envisioned when the Geneva Conventions were negotiated 

40 AP (I), Art. 60. 
41 Brussels Declaration (1874), Art. 15; Hague Regulations, Art. 25. 
42 AP (I); Art. 59. 
43 AP (I), Art. 51 (5). 
44 AP (II), Art, 15. 
45 AP (I), Art. 40; Hague Regulations (1907), Art. 23 (g). 
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and signed.”46 However, the fact has already been discussed that the Geneva Conventions are very 

much relevant for today’s armed conflicts but the problem lies with its watchful implementation. 

The military strategy adopted in Afghan war to subdue nontraditional enemy is largely 

questionable. Attacking on civilian population, villages, schools, houses, religious places, markets, 

government installations, public transport and even on hospitals is a clear reference to the strategic 

confusing prevailed among military commanders operative in Afghanistan.47  

These all are illegitimate targets under the LOAC and hitting such targets with those 

weapons, which are questionable under international law, not only causes unnecessary suffering 

and damage but also denial of military necessity and proportionality principles. On October 31, 

2001, an aerial attack hit a Red Crescent hospital in the Southern city of Kandahar killing about 

15 civilians along with causing damage to the property.48 Although, the US administration 

declared it as an attack on a legitimate target and denied hit of hospital49 but the independent media 

reports confirmed that the hospital was severely damaged.50 This single incident explains itself a 

clear violation of the rules pertaining to legitimate means and methods of warfare as discussed 

above. There are several other incidents which portray the same kind of picture and ruled out the 

basic spirit of the St. Petersburg Declaration, which states that it is not allowed to use those “arms 

which uselessly aggravate the sufferings … or render their death inevitable.”51    

5.3. Enemy Detainees and Status of PoW 

The humanitarian principles have always been interpreted in the setting of general ethics 

in war especially the rules, which prohibits unnecessary sufferings and have deep roots in the law 

of war. The humanitarian rules demand specific actions from the belligerents as well as combatants 

to protect victims of war who are protected under the law. The protected persons include civilians 

who do not take direct part in the hostilities, those combatants who are wounded, sick or 

46 Richard Prosper, "Address at the Royal Institute of International Affairs in London" (February 20, 2002). 
47 See supra note 26. 
48 Andrew Gumbel, "Who Is Winning the War of Lies?," The Independent November 4, 2001. 
49 Pentagon Denies U.S. Bomb Hit Red Crescent Clinic, "Pentagon Denies U.S. Bomb Hit Red Crescent Clinic," Pittsburg 
Post-Gazette, 
http://news.google.com/newspapers?nid=1129&dat=20011101&id=R_FRAAAAIBAJ&sjid=gXADAAAAIBAJ&pg=1547,
19922. 
50 "Us Steps up Strikes by Carpet-Bombing Taliban," The Guardian November 1, 2001. 
51 St. Petersburg Declaration (1868). 
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shipwrecked; who cease fighting and those combatants who become hors de combat and prisoners 

of war (PoW). The rules pertaining to detention of enemy combatants find their basic source in 

Fourth Hague Convention of 1907, Third Geneva Convention of 1949 and Additional Protocol I 

of 1977. These treaties combined together ensure the protection of enemy detainees against 

inhumane treatment,52 torture53 and summary execution.54 Article 75 of Additional Protocol I 

guarantees certain fundamental rights and qualitative treatment to PoW.55  

There are certain provisions in the Geneva Convention that extends PoW status to a person 

who is a war criminal.56 In Geneva Conventions, it is clearly mentioned that PoW must not be the 

victim of reprisals.57 PoW is entitle not to disclose anything but his name, rank and number,58 

therefore, using unlawful methods to obtain information from PoW is prohibited.59 PoW must be 

given sufficient food,60 cloths,61 health care62 and hygienic conditions to live.63 PoW must be 

repatriated once the hostilities end.64 These rights, therefore, cannot be denounced, thus 

unchallengeable.65 In case of non-international armed conflicts, enemy detainees are treated under 

Additional Protocol II, which is not so demanding but they still have the right to food, drinking 

water, medical relief and religious practices.66 

In the “war on terror,” a serious issue regarding the status of al Qaeda captives was 

emerged. It has always been difficult to determine whether a person who undertakes belligerent 

acts but operates in a non-conventional manner, is a lawful combatant and upon capture how would 

he be treated. The US initiated a detention operation soon after the launch of military campaign in 

Afghanistan and started capturing and holding al Qaeda suspects and Taliban forces personnel. 

52 Hague Regulations, Art. 4; Geneva Convention (1929), Art. 48; Geneva Convention (III), Art. 13 – 14. 
53 Geneva Convention (II), Art 3 (1)(a); AP (I), Art. 75 (2). 
54 The Wielen Case, AD, (1946), p. 292.  
55 See Appendix H. 
56 Geneva Convention (III), Art. 85. 
57 Geneva Convention (1929), Art. 2 (3); Geneva Conventions (III), Art. 13 (3). 
58 Geneva Convention (III), Art. 17. 
59 Killinger Case, AD, (1946), p. 290. 
60 Geneva Convention (III), Art. 26. 
61 Geneva Convention (III), Art. 27. 
62 Geneva Convention (III), Art. 30 – 31. 
63 Geneva Convention (III), Art. 29. 
64 Geneva Convention (III), Art. 118. 
65 Geneva Convention (III), Art. 7. 
66 AP (II), Art. 5. 
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They detained these suspects at the facilities such as Bagram air force base and US military base 

in Guantanamo Bay in Cuba. The US officials were of the opinion that the purpose of these 

detentions was to avoid further terrorist attacks on innocent civilians and to gather information to 

prevent future attacks.67 The other reason behind such detentions was to avoid the due process and 

protections of US constitutional law and international human rights law.68  

The US administration had skeptical position about these detainees. They claimed that the 

use of right to detain unlawful combatants is a method of warfare in the ‘war on terror,’ and all 

those individuals, who had been captured on and off the battlefields, can be interrogated or 

prosecuted for their terrorist activities. However, the later developments proved otherwise when 

many of the detainees (nationals of the US, UK and Australia) asserted that they are either civilians 

or lawful combatants and must be dealt under the rules of Geneva Conventions IV. During a case 

regarding detention of UK nationals in Guantanamo Bay, the English Court of Appeal criticized 

such detentions as a legal black hole and expressed the view that the US courts might take up the 

case for remedy.69 In December 2003, a Federal Court in San Francisco declared that the non-

citizens captured at Guantanamo Bay without granting them access to US legal protections (access 

to council and a judicial forum to challenge their detention) was unconstitutional and a violation 

of international law.70  

The establishments of military tribunals to try detainees (enemy aliens) with no right to 

appeal71 was again a serious concern regarding international law. The appropriate forum provided 

in international law is the International Criminal Court (ICC) having the jurisdiction over 

genocide, crimes against humanity and war crimes.72 However, in June 2006, the Supreme Court 

struck down such military tribunals established to try suspected members of al Qaeda.73 The court 

asserted that the decision taken by President Bush was not in the true spirit of federal law. It was 

also not in accordance to the principle of military necessity, thus against the Geneva Conventions 

67 Ruzatullah v. Rumsfeld, Declaration of Colonel R.M. Miller (November 19, 2006). 
68 Paul Eden and Therese O'Donnell, ed. September 11, 2001: A Turning Point in International and Domestic Law?(New 
York: Martinus Nijhoff, 2005). 
69 R (on the application of Abbasi and another) v Secretary of State for Foreign and Commonwealth Affairs (2002) 
EWCA Civ (1598). 
70 Gherebi v. Bush, 352 F.3d 1278 (9th Cir. 2003). 
71 “Instructions for Military Commissions on Trying Aliens Charged with Terrorism” 97 AJIL 706 (2003). 
72 Statute of the International Criminal Court, 2187 U.N.T.S. 90, (July 1, 2002). 
73 Charles Lane, "High Court Rejects Detainee Tribunals," The Washington Post June 30, 2006.             
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of 1949. Apart of prosecuting detainees by establishing controversial military tribunals, the Bush 

administration enacted the Patriot Act 2001, which granted enormous powers to US officials to 

detain and investigate individuals who were suspected having connection to terrorism or aiding 

terrorism.74 A law professor, Jeffrey Rosen, at George Washington University observed that the 

Patriot Act has given more powers to law enforcement agencies than focusing on investigating 

terrorists.75 

Under the LOAC, the purpose of detention of enemy combatants is to take them off the 

battlefield and to refrain them not to take further part in the hostilities against the capturing state. 

In Hamdi v. Rumsfeld, the court uphold that the detention itself is not made-up to serve as 

punishment for war crimes.76 It is a simple understanding that the armed conflict that led to 

detention is not a personal conflict of the detainee. It’s the conflict of the state for which detainee 

is fighting. If suspects of al Qaeda are treated as unprivileged belligerents then as a combatant their 

detention can be treated as enemy detainees. But in the “war on terror,” the majority of detainees 

were the national of those states which were not party to the conflict but they were captured as 

suspect of al Qaeda members. Such detentions were considered not to fall within the purview of 

Geneva Conventions. In Hamdan v. Rumsfeld, the court took the same position of ICJ in Nicaragua 

case that Common Article 3 should be a minimum yardstick and ascertained that some minimal 

protection be given to the individuals who have been captured during a conflict in the territory of' 

a signatory irrespective to its association with a signatory or non-signatory state.77 

5.4. Treatment of Detainees 

Treatment of detainees and the procedure adopted for interrogation during “war on terror” 

is again a matter of legal debate. The methods used for interrogating detained al Qaeda suspects 

and treatment techniques adopted by the US administration were not comport with the US military 

time-honored reliance on the LOAC principles. They had been the pioneer of such rules much 

74 Ronald Dworkin, "Terror & the Attack on Civil Liberties," The New York Review of Books 
http://www.nybooks.com/articles/archives/2003/nov/06/terror-the-attack-on-civil-liberties/. 
75 Jeffrey Rosen, "The Patriot Act Gives Too Much Power to Law Enforcement," The New York Times September 8, 
2011. 
76 Hamdi v. Rumsfeld, 542 US at 518. 
77 John P. Cerone, "Status of Detainees in Non-International Armed Conflict, and Their Protection in the Course of 
Criminal Proceedings: The Case of Hamdan V. Rumsfeld," ASIL Insight 10, no. 17  (July 14, 2006). 
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before the Hague Regulations, when the Lieber Code was developed and established standards for 

treatment of enemy detainees in the American Civil War.78  The Union Soldiers treated the 

detainees of South Army with due respect and on humanitarian grounds. They were of the opinion 

that a PoW being a public enemy is not subject to the punishment, cruel imprisonment, torture, 

disgrace, starvation, death or any other barbarity.79 The Lieber Code clearly described that the 

military necessity does not allow the infliction of sufferings for revenge or extort confessions.80 It 

impedes to held detainees responsible for the conduct of an armed conflict.  

The negotiations and ratification of modern principles regulating capture and treatment of 

PoWs and enemy detainees i.e. the Hague Regulations of 1907 and the Geneva Conventions of 

1929 and 1949 were carried out in line with the Lieber Code. The US Army’s Prisoner of War 

Manual also strongly enforces the discipline to treat PoWs humanely and prohibits the cruel and 

inhumane treatment.81 In 1956, a new provision regarding unprivileged belligerents (those who 

are not entitled to treatment as PoW) was added in US Army Field Manual of 1956,82 however, 

the US Army Interrogation Field Manual of 1951 clearly adopted the standards of the third Geneva 

Convention of 1949 applicable to the treatment of PoWs.83 By supporting and adopting all 

standards regarding treatment of detainees, there was no black hole left in US military doctrine. 

The application of rules prescribed in the third and fourth Geneva Conventions of 1949 was quite 

noticeable regarding the treatment of enemy detainees during the Cold War period, Vietnam War 

and other non-international armed conflicts. The later versions of US interrogation manual (i.e. 

1973, 1978 and 1987) also adopted the provisions of the Geneva Conventions of 1949. 

In the recent history, Operation Just Cause launched in Panama is an example alike the 

“war on terror” regarding enemy detainees. Although, the members of irregular forces i.e. Dignity 

Battalion wore civilian clothes and employed suicidal missions but the detainees of the conflict 

classified as PoWs under the third Geneva Convention of 1949.84 In 1991-Gulf War, the issue of 

78 "Instructions for the Government of Armies of the United States in the Field (General Orders No. 100 Known as 
Lieber Code)," (Washington: Government Printing Office, 1898). 
79 US Lieber Code (1863), Art. 56. 
80 US Lieber Code (1863). Art. 16. 
81 "U.S. Army Technical Manual on Prisoner of War Administration," (October 5, 1944), Para 2 and 57 (c).  
82 “US Army Field Manual on Law of Land Warfare,” (July 1956), Para 247. 
83 “US Army Field Manual on Examination of Personnel and Documents,” (September 1951), Para 30.    
84 Frederic L. Borch, Judge Advocates in Combat: Army Lawyers in Military Operations from Vietnam to Haiti 
(Washington D.C.: Office of Judge Advocate General, 2001). 
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classification of enemy detainees, whose status was in doubt, was dealt with Article 5 of the third 

Geneva Convention of 1949 and same provision was included in US Central Command 

Regulations.85 The provisions of Additional Protocols I & II to the Geneva Conventions of 1949 

regarding humane treatment standards were included in the US Army Regulation (AR 190-8) in 

1997, which read that all captured persons held in US military custody will be given humanitarian 

care and treatment during the course of conflict.86  These provisions are still in effect as far as US 

military doctrine is concerned. 

The US treatment and interrogation paradigm, however, considerably changed with the 

advent of the “war on terror.” The US President’s Military Order of November 2001 overruled the 

legal opinion regarding the application of the Geneva Conventions and followed the vague 

standards of treatment of detainees.87 This military order addressed the treatment of al Qaeda 

detainees, who were held responsible for September 11 attacks, those who “aided and abetted” and 

those who harbored al Qaeda suspects.88 On February 7, 2002, the US President termed the conflict 

with al Qaeda and Taliban not covered under the provision of the third Geneva Convention of 1949 

but he substantiated the principles of Geneva as a policy matter.89  However, these controversial 

measures taken by the US administration soon came under serious legal discussion when unlawful 

interrogation techniques adopted by US armed forces personnel were disclosed and declared as 

contravention of the Geneva Conventions provisions.90 These interrogation techniques usually 

referred to counter-resistance techniques included sleep deprivation, death threats, yelling at 

detainees, stress positions, isolation, deprivation of auditory stimuli, removal of comfort items, 

85 Geneva Convention (III), Art. 5. It states that if there is any doubt arise regarding enemy detainees then the status 
of such persons has been determined by a competent tribunal; “Conduct of the Persian Gulf War: Final Report to 
Congress,” (1992).    
86 AP (I), Art. 75; AP (II), Art. 4-6. 
87 Colin Powell, "Memorandum to the President on Applicability of the Geneva Conventions to the Conflict in 
Afghanistan,"(U.S. State Department, January 26, 2002). 
88 "Prseident Bush's Military Order: Detention, Treatment, and Trial of Certain Non-Citizens in the War against 
Terrorism," (Federal Register Vol. 66, No. 222, November 13, 2001). It states that “[a]ny individual subject to this order 
shall be (a) Detained at an appropriate location designated by the Secretary of Defense outside or within the US; (b) 
Treated humanely … ; (e) And detained in accordance with such other conditions as the Secretary of Defense may 
prescribe.  
89 US President Memorandum on Humane Treatment of al-Qaeda and Taliban Detainees (February 7, 2002). 
90 "Inquiry into the Treatment of Detainees in Us Custody," (US Senate Armed Services Committee, 2008). 
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removal of clothing, exploitation of detainee phobias, exposure to cold water, waterboarding, 

chained with walls and forced to listen louder music in darkness etc.91  

A legal review of these interrogation techniques, however, declared them unlawful and 

violation of the Geneva Conventions and other international legal instruments.92 This reflects that 

the methods adopted for the interrogation of detainees had obvious inconsistency with military 

necessity and humane treatment principles. The inquiries conducted by senior US military officials 

regarding misconduct of military personnel at various detention facilities concluded that there had 

been numerous violations occurred during interrogation process such as sexual and criminal abuses 

inflicted on detainees and recommended criminal liability for all those who were responsible.93 

One of these investigation reports, however, clearly cautioned that “[s]oldiers should never be put 

in a position that potentially puts them at risk for non-compliance with the Geneva Conventions.”94 

 In Hamdan v. Rumsfeld, the court established this fact and affirmed the value of Common 

Article 3 of the Geneva Conventions of 1949 in the ‘war on terror.’95 Soon after the court decision, 

a memorandum was issued by US administration to ensure the minimum standards of Common 

Article 3.96 Recently, President Obama admitted this fact that al Qaeda detainees were tortured, 

which is contrary to the long-established American values.97 This statement is actually an 

admission to all those unlawful actions (as discussed above) that had been taken at detention 

camps.  

On January 22, 2009, soon after assuming the office of US President, Barack Obama issued 

an executive order to close the detention facilities at Guantanamo Bay along with ban on torture 

91 Craig Smith, "Algerian Tells of Dark Odyssey in U.S. Hands," New York Times July 7, 2006. It revealed the wording of 
songs played in the prison loudly i.e. “You are in a place that is out of the world. No one knows where you are, no one 
is going to defend you.” Also Bob Woodward, “Guantanamo Detainee Was Tortured, Says Official Overseeing Military 
Trials,” Washington Post (January 14, 2009) available at http://www.washingtonpost.com/wp-
dyn/content/Art./2009/01/13/AR2009011303372.html.  
92 "Hearing on Aggressive Interrogation Techniques," (US Senate Armed Services Committee, June 17, 2008). 
93 Antonio Taguba, "Ar 15-6 Investigation of the 800th Military Police Brigade,"(March 2004). 
94 Ibid. 
95 Humdan v. Rumsfeld, 126 S. Ct. 2749 (2006). 
96 Deputy Secretary Defense, "Memorandum to Secretaries of Military Departments on Application of Common Article 
3 of the Geneva Conventions to the Treatment of Detainees in the Department of Defence,"(July 7, 2006). 
97 Roberta Rampton and Steve Holland, "Obama Says That after 9/11, 'We Tortured Some Folks'," Reuters August 1, 
2014. 
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and review of military trials within one year from the date of this order. 98 The US President again 

in the State of the Union Address – 2014 reaffirmed that the prison at Guantanamo Bay will be 

closed with the Afghan war ending.99 After passing more than five years of 2009 Executive Order, 

these detention facilities are still operative. However, the court decisions and investigation reports 

provided a legal baseline regarding treatment of enemy detainees and establishing the status of 

PoWs and emphasized on maintaining minimum standards set by Common Article 3. 

5.5. Command Responsibility and War Crimes  

   The compliance mechanism of the LOAC principles is entrusted with the Commanders, 

who are responsible to ensure that their under commands or subordinates must understand and 

respect the law. It shows that a commander is not only responsible for the violation of the LOAC 

on his part but also for the violation committed by the under commands. A commander can avert 

such violations thorough his lawful orders while ensuring that the under commands are discharging 

their responsibilities in true letter and spirit. A commander, who issues orders to conduct an attack 

against a protected target or abuse PoW intentionally may not directly involve in the execution of 

such orders but definitely he shares the criminal intent with his subordinates. He not only refrains 

himself to fulfill his legal obligations by not giving respect to the law but also neglecting his duty 

by allowing his subordinates to commit a war crime. Therefore, liability on command is derived 

from the link between commander and the under commands and the connection between 

commander’s blunder and crime committed by his subordinates.  

The principle of command responsibility focuses on the awareness regarding crimes 

committed or to be committed by the forces under his command and the ability to prevent such 

crimes or punish those who committed the crime. In this way, commander does not share criminal 

intent of his subordinates. Command responsibility, therefore, gives a commander both the legal 

authority as well legal obligation to control the conduct of under commands. It helps to minimize 

the chance of subordinates to violate the LOAC.100 The trial of General Yamashita by a US military 

commission asserted that General Yamashita could be held liable for the LOAC violations 

98 George W. Bush, "Executive Order: Review and Disposition of Individuals Detained at the Guantánamo Bay Naval 
Base and Closure of Detention Facilities,"(Washington D.C.: The White House, 2009). 
99 Barack Obama, "State of the Union Address" (Wahington D.C., 2014). 
100 Annex to the Fourth Hague Convention Regarding the Laws and Customs of War on Land (1907), Art. 1. 
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committed by Japanese forces in Manila,101 because he must have known about them and he failed 

to prevent those committing war crimes. However, the commission found that it was a failure on 

part of commander to provide effective control of his forces and criminally responsible for their 

conduct.102 It was, therefore, established that taking action to prevent war crimes is the duty of the 

commander under the law of war.  

The first formal codification of command responsibility doctrine was the provided by 

Additional Protocol I.103 It states that war crimes occur when there is a failure on part of 

commander to act and sets the rules for a commander. The International Court for the Former 

Yugoslavia104 (ICY) and the International Court for Rwanda105 (ICR) have also codified the 

principle of command responsibility in relevant contexts. Article 28 of the Rome Statute also 

explain the command responsibility principle but a bit different from the other legal instruments 

mentioned above as it says that commander can be punished if he actually commits war crime.106 

The applicability of command responsibility doctrine in the “war on terror” is very mush 

pertinent to hold the principle of accountability of war crimes committed during its course of 

conduct. The day-to-day operations in Afghanistan and treatment of enemy detainees are the major 

concerns in this regard. The use of sophisticated weaponry in the operations conducted in buildup 

and heavily populated areas in Afghanistan to hunt scattered al Qaeda suspects had not only 

witnessed huge losses but also invited charges of LOAC violations. These kinds of attack put the 

US led coalition forces in a difficult legal position because it was hard enough to collect evidences 

from remote areas and to investigate the war crimes frequently reported by independent media and 

human rights organizations. Similarly, the harsh treatment of enemy detainees raised questions 

regarding criminal negligence at command level took place at detention facilities. The deaths of 

enemy detainees reported as murder by media did not receive much attention by the US authorities 

101 "Law Reports of Trials of War Crimes," (U.N. War Crimes Commission, 1948). 
102 In re Yamashita, 327 U.S. 1 (1946). 
103 AP (I), Art. 86 and 87. 
104 International Criminal Tribunal for the Prosecution of Persons Responsible for Serious Violations of International 
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991. 
105 International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious 
Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible 
for Genocide and Other Such Violations Committed in the Territory of Neighbouring States between 1 January and 31 
December 1994. 
106 Statute of the International Criminal Court. 

104 



except in few cases where evidences were recorded and punishments were administered 

accordingly. 

In March 2012, twenty US soldiers killed sixteen men, women, and nine children in the 

Panjwayi District of Kandahar Province, Afghanistan.107 The US military authorities held only one 

soldier responsible for this massacre and set others free. The commander of these soldiers was also 

not questioned under the doctrine of command responsibility thus not held responsible. These 

kinds of war crimes had not only been ignored but the US authorities in Afghanistan had also 

obstructed the investigation carried out by any other agency. According to a media report, 

Afghanistan's National Directorate of Security (NDS) intelligence agency had to abandon its 

investigation regarding discovery of ten dead bodies in shallow graves near a US base in 

Afghanistan because the US military authorities denied access to the investigators to those soldiers, 

who were suspected having involvement in the killings.108  

The person who has the responsibility to control the conduct of armed forces and prevent 

them from engaging in LOAC violation, is the military commander. If he is not asked or held 

responsible for war crimes then chances are there to witness more number of violations of the law 

of war and such irresponsible attitude invites unjustifiable immunities to the soldiers. In the “war 

on terror” with certain exceptions, the US military authorities in Afghanistan seemingly not 

interested in implementation of command responsibility principles effectively.109 Failure to 

address the issue of war crimes under the LOAC is, no doubt, causing more distress, insecurity 

and discontentment among victims of the conflict. It also put soldiers away from their basic 

obligation towards the law of war and to make them disrespectful to the humanity.  

107 Stephen Lendman, "Us Atrocities and War Crimes Cover-Ups in Afghanistan," Global Research, 
http://www.globalresearch.ca/us-atrocities-and-war-crimes-cover-ups-in-afghanistan/5358140. 
108 Hamid Shalizi and Dylan Welch, "Lack of U.S. Cooperation Halts Afghan Probe into Civilian Killings," Reuters 
November 12, 2013. 
109 Salman Rafi Sheikh, "The ‘War on Terror’, War Crimes and Violence in Afghanistan," New Eastern Outlook 
(Online),March 5, 2014. Patricia Gossman, former Project Director of Afghan Justice Programme, mentions that during 
the meetings of UN Human Rights Commission in Geneva, contrary to the proposal of AIHRC, “the US signaled that its 
priorities did not include accountability for either past or ongoing human rights abuses.” 
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5.6. Conclusions 

In the light of above mentioned issues of compliance with the LOAC in the ‘war on terror,’ 

the most important element comes on surface is that military operations conducted in Afghanistan 

have severely affected the civilian population. It has not only disturbed the whole fabric of the 

Afghan society but also destroyed the civilian infrastructure at large scale. The US authorities, 

despite cognizance of codified rules and regulations, did not pay due respect to the human values 

and international legal regime. They violated the Geneva laws at large just to achieve political-

military objectives aimed at regime change and complete destruction of shadowy organization 

al Qaeda and its auxiliaries. Although, they have apparently succeeded in waging war to prevent 

future terrorist attacks but the fact remains that unilateral use of force in preemptive self-defense 

not only severely disturbed the complete international legal regime but also caused a great damage 

to the humanity especially to the people of Afghanistan.  

This devastating effect of the ‘war on terror’ did not limit itself to Afghanistan, it also 

engulfed the whole international community especially those states in which covert military and 

targeted killing operations were carried out. These operations not only happened to be a clear 

violations of state sovereignty and territorial integrity but also paved way for others to follow. 

Keeping the severity of this issue in mind, the next chapter will discuss targeted killing operations 

carried out by drones and highlight the implications for contemporary international legal paradigm. 
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CHAPTER 6 

Drone Strikes and Targeted Killing in the ‘War on Terror’ 

The recent years have witnessed a significant increase in the use of drones also known as 

Unmanned Aerial Vehicles (UAVs) as a “weapon of choice”1 in contemporary armed conflicts 

especially in targeted killing operations. The concept of UAVs emerged during the American 

Civil War, when adversaries tried to launch balloons equipped with explosive devices to hit 

enemy targets.2 A similar attempt was made by the Japanese against the US in WW II to create 

panic and horror, but these endeavors remained unproductive and could not attain much 

attention. However, the idea of an aerial vehicle with a remote pilot was materialized in the 

1950s and this technology was successfully developed and used by the US for reconnaissance 

against Communist China and Vietnam in the 1960s and continued to be used widely during 

wars.3 Later on, these spy planes turned into modern sophisticated weapon systems having the 

ability to remain in the air for long and respond to a target without endangering its remote pilot.4  

This weapon system has now been employed in combat role, hunting al Qaeda targets 

from Somalia to Yemen, Afghanistan to Pakistan. This shift from reconnaissance to combat role 

has put forth a serious discussion among legal and political analysts about whether or not drone 

operations comply with the legal framework of international law. Are drones legitimate weapons 

to be used in accordance with jus in bello principles? Could a targeted killing operation through 

drone strikes outside a combat zone be a lawful action in self-defense? This chapter will address 

these questions by discussing the legality of drone strikes. 

Since September 11, US armed forces have been engaged in extensive counterterrorism 

operations. Initially, this military engagement was restricted to Afghanistan but gradually the 

spectrum of this war broadened up with US targeted killing policy beyond Afghan borders. Soon 

after September 11, President Bush, under the Authorization for the Use of Military Force 

1 Eric Schmitt, "U.S. Drones Crowd Iraq's Skies to Fight Insurgents," New York Times April 5, 2005, pp. 368-69. 
2 John F. Keane and Stephen S. Carr, “A Brief History of Early Unmanned Aircraft,” Johns Hopkins APL Technical 
Digest, 32, no 3 (2013). 
3 Peter W. Singer, "Robots at War: The New Battlefield," The Wilson Quarterly  (Winter 2009): p. 30. 
4 Keith Somerville, "U.S. Drones Take Combat Role," BBC News August 30, 2011. 
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(AUMF), signed a classified presidential directive to authorize the CIA to find ways to capture or 

kill al Qaeda leaders.5 Since then, the CIA has been devising and weighing up its covert targeted 

killing operations by employing various means such as predators equipped with Hellfire AGM-

114 laser-guided missiles6 against specified individuals accused as terrorists. The first targeted 

killing operation, reported by media in November 2002, was a CIA operated drone strike on a 

vehicle (SUV) in Yemen killing six occupants of the SUV including Abu Ali al-Harithi, a 

suspected al Qaeda leader, who believed to be the mastermind behind the attack on USS Cole in 

October 2000. This was the moment when the CIA propelled its secret targeted killing campaign 

beyond the emblematic battlefield and further extended it to the northwestern region of Pakistan. 

Today, Pakistan’s tribal areas are the most targeted region for drone attacks. 

6.1. Legitimacy of Targeted Killings 

There have been two opinions regarding targeted killing. US officials and supporters of 

drone attacks claim that targeted killing is a lawful act in self-defense,7 reducing the threat of 

terrorism; whereas, others argue that such attacks are extra-judicial killings (acts of 

assassination) without due process8 giving rise to more violence. The UN Special Rapporteur for 

Extrajudicial, Summary or Arbitrary Executions, Professor Philip Alston, holds that “targeted 

killing is not a term defined under international law. Nor does it fit neatly into any particular 

legal framework.”9 He clearly points out that targeted killing is a term which may be used in any 

context which suits the executing state to justify its “intentional, premeditated and deliberate use 

of lethal force against a specific individual” on the territory of another state.10 Therefore, the 

term “targeted killing” is to substitute the expressions such as summary execution, extrajudicial 

5 Bob Woodward, "C.I.A. Told to Do 'Whatever Necessary' to Kill Bin Laden," The Washington Post October 21, 2001. 
6 "Agm-114b/K/M Hellfire Missile,"  http://www.navy.mil/navydata/fact_display.asp?cid=2200&tid=400&ct=2. 
7 Kenneth Anderson, "Targeted Killing in U.S. Counterterrorism Strategy and Law," in Counterterrorism and American 
Statutory Law(Brookings Institution, 2009). 
8 "Report of the Special Rapporteur: Civil and Political Rights, Including the Question of Disappearances and 
Summary Executions,"(U.N. General Assembly Fifty-Ninth Session, April 2003). Michael J. Dennis, "Human Rights in 
2002: The Annual Sessions of the Un Commission on Human Rights and the Economics and Social Council," AMJIL 
97, no. 17  (2003). 
9 Philip Alston, "Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions: Promotion and 
Protection of All Human Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Right to 
Development,"(U.N. General Assembly, May 28, 2010), p. 4. 
10 Ibid., p. 3. 
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killing or assassination, having legal connotations one way or the other, if used to assess the 

legality of an attack to target a specific individual.  

State-sponsored assassination is forbidden in both peacetime and wartime. In peacetime, 

assassination can be described as “intentional killing of an internationally protected person”11 

with political overtones and is an illegal offense under international law, condemned “in all its 

forms.”12 In wartime, there are two factors deemed necessary for an act of aggression to be 

considered as assassination i.e. targeting of an individual and use of treacherous means. 

However, the laws of war distinguish between combatants and non-combatants to validate an 

attack and forbid treacherous attacks on adversaries.13 To avoid tagging an act of aggression with 

assassination, efforts are made to keep these killings apolitical and to find ways to legitimize the 

target.  

The US, once critical of targeted killings, particularly Israel’s assassination policy,14 

changed its stance on the issue after September 11 and adopted the policy of targeted killing in 

preemptive self-defense. This change in policy was contrary to President Gerald R. Ford’s 

Executive Order (1976), which states that “[n]o employee of the US government shall engage in, 

or conspire to engage in, political assassination.”15 This presidential order not only upholds the 

spirit of Article 23(b) of the Hague Convention of 1899, but also restricts the US government to 

take any action beyond its legal jurisdiction. In order to avoid legal constraints, the US 

administration “sought to cast its killing targets as the killing of combatants”16 and empowered 

the CIA to use broad and previously prohibited means and methods to attack al Qaeda targets.17 

This new posture totally changed the US longstanding restrictive policy and validated unilateral 

pursuit of high-value al Qaeda targets anywhere and anytime as an act of war. President Obama 

took one step ahead and adopted the same approach to counterterrorism strategy more 

11 Convention on the Prevention and Punishment of Crimes against International Protected Persons, Including 
Diplomatic Agents, (Dec 14, 1973), Art. 1. 
12 Charter of the Organization of African Unity, (May 25 1963). 
13 Hague Convention of 1899, Art. 23b; AP (I). 
14 Joel Greenberg, "Israel Affirms Policy of Assassinating Militants," New York Times July 5, 2001. 
15 "President Gerald R. Ford's Executive Order 11905: United States Foreign Intelligence Activities (Executive Order 
11905)," (Washington D.C.: Weekly Compilation of Presidential Documents, February 23, 1976). 
16 Anderson, "Targeted Killing in U.S. Counterterrorism Strategy and Law," p. 3. 
17 Woodward, "C.I.A. Told to Do 'Whatever Necessary' to Kill Bin Laden." 
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aggressively. He had been commenting on Republican’s targeted killing policy during his 

election campaign in 2008 that “[Senator] John McCain likes to say that he'll follow bin Laden to 

the gates of Hell, but he won't even follow him to the cave where he lives.”18 While showing his 

dissatisfaction over targeting al Qaeda leadership, he further added that “[t]here can be no safe 

haven for al Qaeda terrorists.”19 This expression remained quite evident from the intensity of 

ongoing CIA targeted killing operations especially in Pakistan.  

The US government maintains that the targeted killing policy has been consistent with all 

applicable laws, “approved and reviewed by the legal authorities within the US”20 and killing 

al Qaeda leaders has no different than shooting enemy soldiers on the battlefield.”21 This stance 

not only expanded the definition of who might have been attacked but also provided “broad-

based authority”22 to exercise power in self-defense without any restriction. The proponents of 

targeted killings suggest that it is not necessary to target an enemy combatant, directly 

participating in a declared war; any individual who is even a part of it can be targeted as a 

military objective wherever he may be found. They propagate two main advantages of targeted 

killings. First, they allow killing the high-value target without engaging in a large scale combat. 

Second, such attacks are limited in their destructive nature due to the precision of drones. 

Therefore, a drone strike is the best suited approach in targeted killings in remote areas where the 

option of boots on ground does not seem practical and has more disadvantages than the military 

objectives. The cost-benefit analysis of targeted killings, however, invites criticism. 

According to a report published in the New York Times, the CIA is the only intelligence 

agency, which is carrying out “a military mission, selecting people for killing in a country where 

the US is not officially at war.”23 This is atypical behavior of an intelligence agency, whose 

encoded mission is to collect information, produce analysis and conduct covert action to preempt 

18 "Barack Obama’s Acceptance Speech," New York Times August 28, 2008. 
19 Sean Sinico, "Us Enters Murky Legal Waters as Drone Use Increases," Deutsche Welle, http://www.dw.de/us-
enters-murky-legal-waters-as-drone-use-increases/a-6132197. 
20 "Osama Bin Laden Death 'Not an Assassination’: Us Attorney General,” ", The Economic Times May 12, 2011. 
21 Mark Mazzetti and Scott Shane, "C.I.A. Had Plan to Assassinate Qaeda Leaders," New York Times July 13, 2009  
22 "Statement of U.N. Special Rapporteur on U.S. Targeted Killings without Due Process," American Civil Liberties 
Union, https://www.aclu.org/national-security/statement-un-special-rapporteur-us-targeted-killings-without-due-
process. 
23 Scott Shane, "C.I.A. To Expand Use of Drones in Pakistan," New York Times December 4, 2009. 
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threats.24 Employing an intelligence agency having a license to kill25 to achieve military 

objectives by using lethal weapons has become “a complex [issue] under international law.”26 

The basic concern whether CIA legally conducted such attacks entailed another important 

element that who had been an acceptable high-value target. The criteria of maintaining targeted 

killing lists and process of carrying out drone strikes was not known to the public. There were 

more speculations than facts about the process. US officials asserted that targeting killing 

operation has been “multilayered and methodical [and] run by a corps of civil servants who carry 

out their duties in a professional manner.”27 Reports appeared in print media indicate that the 

process of CIA targeted killing operation i.e. from nomination to execution was “self-

contained.”28 In short, the legitimacy of the US targeted killing policy in peacetime or during 

wartime is questionable.        

6.2. Drone Strikes outside Battlefield and the Right to Use Force 

The CIA launched its targeted killing campaign in northwest region of Pakistan in June 

2004 and had been strong criticized. The Pakistani officials denied the occurrence of such attacks 

initially, but as these attacks mounted to a full-fledged targeted operation and hundreds of 

civilian casualties were widely reported by the media, it alarmed the whole international 

community in general and the Pakistani nation in particular. The result of a survey conducted by 

World Public Opinion Organization showed that 82 percent Pakistanis declared US drone attacks 

aimed at suspected militant camps within the Pakistani border are unjustified.29 This percentage 

kept on increasing with a sentiment based on distrust that the US did not pay any respect to the 

sovereignty and territorial integrity of Pakistan and had been unlawfully killing their fellow 

citizens. The human rights organizations, civil society, media, intelligentsia and representatives 

of all political parties including ruling elites had strongly condemned drone attacks within 

Pakistan’s territory and urged to halt these attacks. This pulse was also felt by General David 

24 "C.I.A. Vision, Mission, Ethos & Challenges," U.S. Central Intelligence Agency (Official Website), 
https://www.cia.gov/about-cia/cia-vision-mission-values/index.html. 
25 David Wise, "The C.I.A., Licensed to Kill," Los Angeles Times July 22, 2009. 
26 Shane, "C.I.A. Had Plan to Assassinate Qaeda Leaders." 
27 Tara Mckelvey, "Inside the Killing Machine," Newsweek February 13, 2011. 
28 Greg Miller, "U.S. Citizen in Cia's Cross Hairs," Los Angeles Times January 31, 2010. 
29 "Pakistani Public Turns against Taliban, but Still Negative on U.S.," World Public Opinion.org July 1, 2009. 
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Petraeus, ex Director of CIA, in his declassified report that anti-US sentiment emerged in 

Pakistan because of cross-border drone strikes, which Pakistanis perceived to cause unacceptable 

civilian casualties.”30 

Despite the fact that drone attacks widened up the gap of trust between the two important 

allies in the war on terror, the US drone policy initiative in Pakistan did not halt for long. The 

Obama administration authorized more drone attacks than its predecessors considering it 

“completely essential” and “the only game in town.”31 The US administration believed that the 

US has an inherent right of self-defense against al Qaeda and Taliban under Article 51 of the UN 

Charter and its drone policy had an equal justification as an act of collective self-defense. 

Upholding the US drone policy, Harold Hongju Koh, legal advisor to the US Department of 

State, advocated that “US targeting practices, including lethal operations conducted with the use 

of unmanned aerial vehicles, comply with all applicable laws, including the laws of war.”32 In 

the wake of US targeted killing policy, two important legal aspects came on surface: did Article 

51 of the UN Charter authorize the US to conduct drone attacks unilaterally as an act of self-

defense and had affected states accorded permission to the US to carry out drone attacks on their 

territory.  

6.2.1. Article 51 and Targeted Killings in Self-Defense 

In international law, the right to resort to force is embedded in Article 51 of the UN 

Charter, which provides legitimacy of the right for individual or collective self-defense under the 

emblem of the UNSC. The right to self-defense is further elaborated by the ICJ, when it endorsed 

the remarks in its advisory opinion on the Legality of the Threat or Use of Nuclear Weapons 

(1996) that it is the “fundamental right of every state to survival, and thus its right to self-

defense, in accordance with Article 51 of the Charter, when its survival is at stake.”33 Therefore, 

survival of a state becomes fundamental right but the military response is subjected to the 

30 Karen DeYoung, "Us Officials Cite Gains against Al Qaeda in Pakistan," The Washington Post June 1, 2009  
31 "U.S. Airstrikes in Pakistan Called 'Very Effective'," CNN Politics.com May 18, 2009. 
32 Harold Hongju Koh, "The Obama Administration and International Law," ed. U.S. Department of 
State(Washington, DC: American Society of International Law, March 25, 2010). 
33 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, (ICJ, 1996), p. 263.  
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authorization of the UNSC. If a state exercises its right to self-defense without referring it to the 

UNSC, the state cannot justify its unilateral action on legal grounds. 

The interpretation of Article 51 tends to differ as the situation varies and depends upon 

the strategies adopted by states to justify their use of force. The 1969 Vienna Convention on the 

Law of Treaties categorically states that the interpretation of all the provisions be made 

according to the ordinary meaning of the terms.34 In the Armed Activities on the Territory of the 

Congo case, the ICJ did not accept the legality of anticipatory self-defense.35 Therefore, it is 

difficult to decide that a potential threat exists and a preemptive strike is justified. When each 

state interprets such situation differently, it becomes difficult to evaluate who is right and who is 

wrong. 

The UN High-level Panel on Threats, Challenges and Change (2004) in its report titled 

“A More Secure World: Our Shared Responsibility” states that”  

“[T]he UN Charter provides a clear framework for the use of force. States have an 

inherent right of self-defense, enshrined in Article 51. Long-established customary 

international law makes it clear that states can take military action as long as the 

threatened attack is imminent, no other means would deflect it, and the action is 

proportionate. The UNSC has the authority to act preventively, but has rarely done so.”36  

This report has clearly rebuked all such intentions that reinforce the idea of right of 

unilateral preemptive self-defense and once again uphold the legitimacy of Article 51 and 

authority of the UNSC to take the decision in accordance with Article 42 to counter such 

anticipated threats if ever exist. 37 The US drone strikes, therefore, remained an open question. 

The US government officials maintained that unilateral action against the terrorist elements in 

tribal areas of Pakistan was justifiable. They took the position that terrorists in Afghanistan 

34 Vienna Convention Regarding General Rules of Interpretation, (1969), Art. 31. It states that “a treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose.” 
35 Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. Uganda), I.C.J. 168, 222 (19 December 2005), 
[hereinafter Congo case]. 
36 "Note: A More Secure World: Our Shared Responsibility,"(United Nations High-level Panel on Threats, Challenges 
and Change, December 2, 2004). 
37 Charter of the United Nations, 1 UNTS XVI, (24 October 1945).  
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adopted hit-and-run tactics and they used hideouts in Pakistan as launching pads for their 

terrorist activities. Since Pakistan government had weak control over its tribal areas, therefore, 

terrorists had no restriction in their free movement across the porous border. In such a situation, 

the US reserved the right under Article 51 to use force in its self-defense and conduct drone 

attacks in Pakistan’s tribal areas to preempt such threats.  

In contrast, the proponents of the conventional approach (narrow view) in interpreting 

international law advocate that Article 51 does not allow any kind of use of force in Pakistan 

until Pakistan is declared an aggressor state or considered an imminent threat to international 

peace and security. They believe that if a state is attacked without sufficient evidence of being an 

aggressor then such attack is not only against the spirit of Article 51 but also contrary to Article 

2(4) of the UN Charter. Therefore, there is no room available to act unilaterally or conduct 

preemptive strikes to target individuals across the territorial boundaries of an independent state, 

which does not happen to pursue a hostile attitude in violation of international law. 

In Congo v. Uganda, the ICJ rejected Uganda’s claim that cross-border incursion is a 

valid reason to exercise the right of self-defense.38 According to the Court, Uganda could not use 

force under the self-defense doctrine in an action targeted against the militants in Congo 

violating its territorial boundaries. Furthermore, Congo could not be held responsible for militant 

groups using its territory. The Court also observed that the security interests beyond the 

parameters laid down in the UN Charter do not have the justification for the use of force and fall 

under the scope of Article 2(4). Article 51 cannot be invoked against non-state actors operating 

from the territory of another state.39 

In this regard, Pakistan could not be blamed for the activities of non-state actors in 

Afghanistan as they were not state sponsored. In other words, the attacks in Afghanistan across 

Pakistani border do not meet the criteria for the use force in self-defense. In Nicaragua v. US, it 

was established that Nicaragua rendered its help to militant groups but the ICJ did not support 

38 Congo Case, p. 168, para 147 and 301. 
39 André de Hoogh, "The ‘Armed Activities’ Case: Unasked Questions, Proper Answers," Hague Justice Journal 1, no. 
1  (2006). 
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the US claim to use force against militants as a right of self-defense.40 Christian J. Tams while 

discussing this case writes that: 

“[O]nly terrorist attacks effectively controlled by another state triggered a right of self-

defense. By adopting a restrictive approach to attribution the Court effectively restricted 

self-defense to the inter-state context.”41 

Use of force in self-defense against terrorist elements in Pakistan would have been 

permitted if there had been an armed conflict between Pakistan and the US. Moreover, the US 

did not seek authorization of the UNSC regarding its act in self-defense nor claimed that it had 

been attacked by Pakistan’s armed forces or Pakistan had been involved in alleged attacks on US 

forces based in Afghanistan. The UNSC resolutions did not provide justification to use force in 

Pakistan or authorize a military-cum-intelligence operation on foreign soil to kill or arrest an 

individual suspected to be a terrorist. There was no such affirmation at international level that the 

fight against terrorism could open battlefields across the globe or an armed conflict involving 

non-state actors could extend to open-ended boundaries by pursuing unilateral actions or 

preemptive measures to defuse a threat.  

Pakistani armed forces have been engaged in fighting against insurgents and miscreants 

in its tribal areas. In this situation, the international law does not permit other states to interfere 

in its domestic state of affairs. In Nicaragua v. US, the ICJ declared that it is the duty of other 

states “not to intervene in matters within the domestic jurisdiction of a state.”42 The same 

observation was recorded by the ICJ in the Armed Activities on the Territory of the Congo case 

that the principle of non-intervention prohibits a state to intervene, directly or indirectly, with or 

without armed force, in support of an internal operation in another state.43 Therefore, the 

principles of use of force and non-intervention both restricted the US to act unilaterally in 

Pakistan against non-state actors. The US drone strikes could only be justifiable if Pakistan 

40 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), I.C.J. 14 (27 
June 1986) [hereinafter Nicaragua v. United States of America]. 
41 Christian J. Tams, "The Use of Force against Terrorists," EJIL 20, no. 2  (2009): pp. 368-69. 
42 Nicaragua v. United States of America, p.187 
43 Congo Case, p. 227. 

115 



invited the US to assist in combating insurrection and terrorist activities. In such case, there are 

certain other issues involved regarding legality of intervention on invitation.  

6.2.2. Implied Consent 

The US government claimed, though not acknowledged clearly, that there was a secret 

deal between Pakistan and the US to conduct drone strikes.44 David Ignatius wrote that the secret 

accord was set after the visit Pakistani President to Washington in 2009.45 This statement had 

never been authenticated by any Pakistani official rather drone attacks were widely condemned. 

Pakistani officials repeatedly expressed their concerns that these strikes did no good to Pakistan, 

thus, counterproductive and against its sovereignty.46 These statements also indicated the 

fundamental error of the alleged arrangement between the two countries. 

The US, however, maintained its position that Pakistani leaders clandestinely committed 

to intelligence sharing and allowing predators to strike the proposed targets. As Pakistan had 

never raised this issue internationally, therefore, it indicated Pakistan’s “implied consent.” The 

drone strikes in Pakistan could be a secretly planned joint counterterrorism venture of the CIA 

and the Inter-Services Intelligence (ISI) agency of Pakistan against terrorism. But this approach 

of settling the legality of drone strikes contradicted the stance taken by various US officials that 

these strikes had been conducted in self-defense under Article 51. If the drone strikes had been 

conducted in Pakistan with its consent then these attacks would have been supplementing the 

efforts of Pakistan’s armed forces in combating terrorism, thus, no unilateral action involved. But 

the status of drone strikes as unilateral actions was confirmed by the former US Director of 

National Intelligence, Dennis C. Blair, who stated in the context of drone strikes in Pakistan that 

there should be a “pull back on unilateral actions by the US.”47  

44 Greg Miller, "Feinstein Comment on U.S. Drones Likely to Embarrass Pakistan," Los Angeles Times February 13, 
2009. At a hearing, Sen. Dianne Feinstein (D-Calif.), chairwoman of the Senate Intelligence Committee, expressed 
surprise over Pakistani opposition to the campaign of Predator-launched CIA missile strikes against Islamic extremist 
targets along Pakistan's northwestern border. "As I understand it, these are flown out of a Pakistani base," she said. 
Philip J. LaVelle, a spokesman for Feinstein, said her comment was based solely on previous news reports that 
Predators were operated from bases near Islamabad. 
45 David Ignatius, "A Quiet Deal with Pakistan," The Washington Post November 4, 2008. 
46 "U.S. And Pakistan in War of Words," Aljazeera TV 24 September 2011. 
47 Dennis C. Blair, "Backlash from Drone Attacks in Pakistan," Aspen Security Forum 2011. 
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Besides these contradicting approaches, there is an important observation regarding the 

status of implied consent in international law and its relation to targeted killing operations. J. L. 

Brierly writes that “implied consent is a fiction [and] is not a philosophically sound explanation 

of customary law.”48 He explains that consent itself cannot create an obligation; only a treaty or 

a contract is binding on a consenting party. States do not regard consent in international relations 

until it is fully expressed in terms of a treaty. If a sovereign state withdraws its consent for any 

reason, then “the obligation created by it comes to an end.”49 In this way, implied consent is a 

weak rather controversial form of consent, which does not create legal obligations. 

Implied consent is, therefore, based on mere intentions of the parties dealing in a 

particular situation and is extremely vulnerable to their behaviors and future interests. In the 

present circumstances, Pakistan’s implied consent is difficult to determine from the outlook of 

strategic interests of both states in the region. The statements made by officials of both countries 

not only contradict each other but also exposed the susceptibility of such less-than-obvious 

agreement to confusion. In recent years, Pakistan’s Parliament had passed unanimous resolutions 

condemning US drone strikes in the northwestern region of the country.50 These resolutions 

declared drone attacks as a clear violation of territorial integrity and political independence of 

Pakistan and demanded that drone strikes be halted. In Congo v. Uganda, the ICJ observed that a 

state must withdraw its troops if consenting state gives signals (even indirect) to do so.51 In this 

regard, the position taken by the highest lawmaking institution of Pakistan not only weakened 

the possibility of any implied consent but also put a big question mark on its validity in 

international law. A secret consent document (if available) with no authenticating feature or 

unsigned does not have value or character to satisfy any legal standard. 

The ground reality showed that Pakistan had been dealing with militancy within a law-

enforcement framework and never preferred to resort to force. It had lost more than 35,000 lives 

48 Alexander Orakhelashvili, "Natural Law and Customary Law," ZaöRV 68 (2008): p. 83. 
49 Ibid. 
50 Pakistan National Assembly Resolution No. 25, December 10, 2013; Resolution No. 30, December 20, 2013, in 
which the House strongly condemns the Drone Attacks by the Allied Forces on the Territory of Pakistan, which 
constitute violation of the principles of the Charter of the United Nations, international laws and humanitarian 
norms. Such drone attacks must be stopped forthwith. 
51 Congo Case, para 104-105. 
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including soldiers and civilians in the war on terror. It also provided all out support to US 

intelligence agencies and armed forces in Afghanistan despite strong criticism at home. 

Therefore, Pakistan’s actions undermined this assertion that Pakistan was unwilling or unable to 

take action against militants within its territory, thus, giving right to the US to conduct drone 

strikes in self-defense.  

6.3. Drone Strikes and the Law of Armed Conflict 

There is an argument that targeting individuals in Pakistan through drone strikes is taking 

place outside of war zone, thus, constituting unlawful killings under criminal law. The US legal 

advisors countered this argument and justified these attacks within the ambit of AUMF. In the 

midst of this debate, legal scholars term “counterterrorism actions as a war not purely academic, 

but rather a conscious political choice.”52 However, the tactical posture adopted by the CIA 

suggests that targeted killing of an individual through drone strikes using Hellfire missiles (an 

anti-armor air to surface missile) is not analogous to killing with a gunshot or with some less 

violent means. Launching a missile either by armed forces or by an intelligence agency 

irrespective of the target does not confirm it as a peacetime measure.  

If it is resolved that targeted killing through drone strikes is an act of war against 

terrorism then its conduct is indisputably subjected to the LOAC, which “consists of rules on 

ethics or humanity, forbidding in particular certain weapons and attacks against certain 

targets.”53 The applicability of the LOAC primarily focuses on the concept of an armed conflict 

whether it is an international or non-international armed conflicts. In Prosecutor v. Tadic, the 

ICT defined an armed conflict that “whenever there is a resort to armed forces between states or 

protected armed violence between governmental authorities and organized armed groups or 

between such groups within a state, IHL applies from the initiation of such armed conflicts.”54  

52 Chris Downes, "'Targeted Killings’ in an Age of Terror: The Legality of the Yemen Strike," Journal of Conflict & 
Security Law 9, no. 2  (2004): pp. 282-83. 
53 Ingrid Detter, The Law of War (Cambridge: Cambridge University Press, 2000), pp. 164-65. 
54 “Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction (Prosecutor v. Tadić,),” IT–94–I, (2 
October 1995). 
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An armed conflict is governed by Common Article 3 but rules governing international 

and non-international armed conflicts are a bit different. Therefore, the scope of the LOAC is 

limited in its legal applicability, and categorization of an armed conflict is necessary to identify 

appropriate rules within four parameters i.e. Ratione Materiae (material scope), Ratione 

Personae (personal scope), Ratione Loci (spatial scope) and Ratione Temporis (temporal 

scope).55  

6.3.1. Material Scope 

Ratione Materiae (material scope) determines the situation in which law is applicable. 

The conflict between the US and non-state actors (al Qaeda) was complex to determine whether 

it was an international or non-international armed conflict. None of the above mentioned 

categories precisely encompass this conflict. Neither al Qaeda can be declared a state entity nor 

does it exercise control over an area of the High Contracting Party’s territory. Now, the question 

arises whether this situation qualifies as an armed attack or falls under the jurisdiction of some 

other legal regime such as international criminal law. The armed conflict in Afghanistan has 

been declared as non-international armed conflict as per the decision of the US Supreme Court.56 

The rules pertaining to non-international armed conflict equally applies to all warring parties. 

However, all terrorist groups do not enjoy the privileges of lawful combat. The terrorists traced 

or captured or arrested outside the context of this armed conflict, cannot be treated under LOAC 

and are subject to criminal law. An armed conflict that starts with an act of terrorism or war 

against terrorism is not a special war because act of terrorism is already specifically prohibited in 

Article 51(2) of Additional Protocol I and more specifically in Article 4(2)(d) of Additional 

Protocol II. This conflict does not constitute a new category of armed conflict beyond the limits 

of the LOAC.  

If there was a non-international armed conflict in Afghanistan, then what would the status 

of drone strikes in Pakistan be? Does the presence of terrorist elements in Pakistan make it a 

party to the conflict? Pakistan’s armed forces are not participating in the Afghan conflict in 

55 AP (I) & (II). 
56 Petitions (Hamdan v. Rumsfeld),  U.S. Court of Appeals for the District of Columbia Circuit, 548 U.S. 557 (June 29, 
2006). 
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support of either state forces or non-state actors, and dealing with terrorism as an internal 

disturbance under state laws. Therefore, Pakistan does not fall under the category of High 

Contracting Party in this conflict. In this case, drone strikes in Pakistan are questionable under 

principles of non-intervention and outside the context of the Afghan conflict. Presence of al 

Qaeda in Pakistan alone does not constitute an armed conflict between the US and al Qaeda. At 

the same time, Pakistan is not engaged with al Qaeda in non-international armed conflict rather it 

is dealing with isolated Taliban factions within its boundaries. Neither al Qaeda nor Taliban are 

engaged with US armed forces in Pakistan. The relationship between Taliban groups and al 

Qaeda cannot be a justifiable reason to conduct drone strikes in Pakistan. Therefore, it is obvious 

that the US targeted killing operation is outside the context of an armed conflict and is a kind of 

intervention in Pakistan’s domestic law and order situation.  

 6.3.2. Personal Scope 

The personal scope (Ratione Personae) of applicability of the LOAC requires identifying 

those who are bound and those who are to be protected in an armed conflict. In a non-

international armed conflict, the state forces and non-state actors both are bound by the LOAC 

irrespective of whether they ratified the international conventions or vice versa. In Article 2 of 

the resolution passed by the Institute of International Law clearly states that “[a]ll parties to 

armed conflicts in which non-state entities are parties, irrespective of their legal status ... have 

the obligation to respect international humanitarian laws ...”57 Once a state ratifies the 

convention, it becomes binding on all of its territory and inhabitants. Thus, by virtue of 

ratification, all state forces and its allies as well as Taliban and al Qaeda elements actively 

participating in fighting in Afghanistan are bound to this law. 

As far as protected persons are concerned, they are those who in no circumstances be 

attacked in an armed conflict. Common Article 3 and Article 4 of Additional Protocol II clearly 

states that “[a]ll persons who do not take a direct part or who have ceased to take part in 

hostilities, whether or not their liberty has been restricted, are entitled to respect for their person, 

honour and convictions and religious practices. They shall in all circumstances be treated 

57 “Commission Report on The Application of International Humanitarian Law and Fundamental Human Rights, in 
Armed Conflicts in which Non-State Entities are Parties,” The Institute of International Law (1999), Art. 2. 
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humanely, without any adverse distinction.” Therefore, non-state actors who do not participate in 

hostilities including those who previously took part in the conflict and now ceased to participate 

or wounded, sick, prisoner of war or civilian fall under the category of protected persons. In the 

Fourth Geneva Convention, the irregular combatants or fighters are also considered to be 

protected persons.  

This kind of protection is understandable in the context of Afghan conflict but the 

persons who are being targeted through drone strikes in Pakistan raise serious observations. 

There are views that terrorists conducting terrorist activities do not enjoy any protection under 

law. A person accused of terrorist acts in the context of an armed conflict does enjoy protection 

under Common Article 3 but depends upon the status whether he is civilian or combatant or 

irregular fighter. Here, one thing is important that the LOAC, based on principle of humanity, 

aims to provide some degree of protection and does not consider any preconceived notions about 

the accused whether he is a terrorist or not. However, if a person is accused of terrorist act 

outside the context of an armed conflict then he does not enjoy any protection under the LOAC, 

thus, must be dealt under criminal law, human rights law or domestic law. In this way, targeting 

individuals in Pakistan and considering them as belligerents in the context of Afghan war is not a 

lawful practice. 

Many scholars argue that CIA Drone pilots also do not fall under the personal scope of 

the LOAC. The remote pilot of drone sitting afar outside of the context of an armed conflict does 

not enjoy combatant privileges; therefore, has no immunity under the domestic laws. According 

to Article 43(2) of Additional Protocol I, a lawful combatant who has the right to participate 

directly in hostilities must be a member of the armed forces of a party to the conflict. The CIA is 

not a part of US armed forces. Nor is it subject to the military chain of command. Its drone pilots 

are civilians and have no right to participate in hostilities as lawful combatants. Article 51(3) of 

Additional Protocol I says that a civilian loses his protection if he takes direct in hostilities. In the 

case of drone strikes in Pakistan, these drone pilots cannot have any protection under the LOAC. 
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David Glazier notes that “CIA drone pilots are liable to prosecution under the law of any 

jurisdiction where attacks occur for any injuries, deaths or property damage they cause.”58     

Pakistan is not a party to the Afghan conflict; therefore, killing any individual within its 

territory in this context does not fall under the legal framework of the LOAC. If a person residing 

in Pakistan is believed to be involved in terrorist activities outside Pakistan then there are only 

two possibilities: either he is charged with domestic laws or he is extradited to the state 

concerned for prosecution. In its Resolution 978 (1995), the UNSC urged that “[s]tates to arrest 

and detain, in accordance with their national law and relevant standards of international law ... 

persons found within their territory against whom there is sufficient evidence that they were 

responsible for [unlawful] acts.” The presence of al Qaeda terrorists in Pakistan can be dealt with 

Pakistan’s domestic laws or relevant international laws but declaring them as belligerents or 

lawful combatant in context of the Afghan conflict is not justifiable. Pakistan armed forces are 

already dealing with such elements in its northwest region of the country and many terrorists 

have already been prosecuted or tried under domestic laws.  

6.3.3. Spatial Scope 

Ratione Loci (spatial scope) deals with the territory of belligerent states or spaces where 

effective fighting takes place. In case of non-international armed conflict, the LOAC applies to 

the whole territory of the state; however, specific rules pertaining to combat only apply to the 

vicinity where actual fighting takes place. In Prosecutor v. Jean-Paul Akayesu, the ICT stated 

that “applicability ratione loci in non-international armed conflicts ... [Common Article 3] must 

be applied in the whole territory of the State engaged in the conflict.”59 Therefore, in case of 

Afghan conflict, the LOAC is only applicable to the Afghan territory and any action taken 

outside of Afghanistan does not fall under its scope. It is entirely based on sovereignty principles 

and does not allow violating territorial integrity and sovereignty of Pakistan.  

58 Nathan Hodge, "Drone Pilots Could Be Tried for ‘War Crimes,’ Law Prof Says,”" Wired April 4, 2010. 
59 “Trial Judgment (Prosecutor v Akayesu),” ICTR 96-4-T (2 September 1998). 
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6.3.4. Temporal Scope 

Ratione Temporis (temporal scope) describes the situations in which law continues to 

apply or ceases to apply. The LOAC applies the moment an armed conflict begins or the moment 

a hostile act affects the first protected person. It is a simple rule to apply but the question as to 

when it ceases to apply is a bit complex. The Afghan conflict started the moment US armed 

forces launched its attack on Afghanistan. Since the conflict is still not resolved, therefore, the 

LOAC still exists to apply. In Pakistan, the CIA operated drone strikes do not fit in the context of 

the Afghan conflict; therefore, the question of determining when the LOAC continues to apply is 

not relevant. However, there are two possibilities to determine the applicability of the LOAC: 

either they are considered an armed attack on Pakistan or they are considered a part of the 

ongoing counterterrorism efforts made by Pakistan. There are voices in Pakistan considering 

these attacks as a violation of its territorial integrity and sovereignty. The foreign office 

categorically stated several times that drone attacks are unacceptable to Pakistan. Now, if these 

concerns, which are considered mere public statements, reach a level where clash of interests 

occurs then implied consent has no value. 

6.4. Drone Strikes and Principles of the LOAC 

In the light of above discussion, the scope of applicability of LOAC does not suggest that 

drone strikes in Pakistan are subject to lex specialis. The US administration holds that “targeted 

operations ... are conducted consistently with law of war principles, including distinction and 

proportionality,”60 but the rhetoric of motives and robotic action on ground are apparently 

yielding a divergent behavior, more inflicting in nature. However, if drone strikes in Pakistan, 

with no other choice, are treated as an act of self-defense, then it is significant to asses these 

attacks under customary principles. 

The necessity of an armed attack is to achieve definite military advantage based on clear 

objectives. If objectives are blurred or disproportionate to the situation on ground then it is 

difficult to achieve any definite military advantage. If rule of necessity is over stretched to 

achieve military objective then it will not only endanger its basic purpose but also force to 

60 Koh, "The Obama Administration and International Law." 
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violate other customary principles. Choice of means to deal with anticipatory threats may be 

limited but a wrong choice always dilutes the efficacy of the purpose. The perceptible objective 

behind US targeted killing campaign in Pakistan is to kill persons such as high-level al Qaeda 

leaders who are planning attacks in order to secure the complete submission of enemy as soon as 

possible. Apart from this debate whether such broad objective is achievable at tactical level or 

not, it is more important to analyze the effects drone attacks are generating. 

6.4.1. Principle of Distinction 

The principle of distinction requires that attack must not be conducted indiscriminately 

and only limited to military objectives. This principle prohibits targeting or attacking civilians 

and civilian objects. As a drone is a flying object that uses surface to air missile to attack, so the 

rules specific to air strikes are also applicable. These rules demand that the remote pilot of UAV 

must have in mind both the legitimate target (combatants or military objectives) and the 

protected person or object. In case of drone strikes in Pakistan, there are two important factors to 

evaluate these attacks under the principle of distinction i.e. distinguishing between civilian and 

military targets, and indiscriminate attacks.  

In order to distinguish between civilian and military targets, it is significant to know, who 

is a combatant and who is a protected individual. Article 4 of Geneva Convention III of 1949 

identifies the lawful combatants i.e. those who are members of armed forces or militia or 

volunteer corps of a party to the conflict or belong to an armed group organized under a chain of 

command, having distinct sign, carry weapons openly and conduct operations in accordance with 

laws and customs of war. Article 44(3) of Additional Protocol I also requires that combatants 

must distinguish themselves from the civilian population. There is no available rule which 

suggests any other category that can be lawfully targeted.  However, there are different views 

categorizing terrorists or non-state actors as “unlawful combatant”61 or “unprotected civilian”62 

and claim that they can be targeted.  

61 The Military Commissions Act of 2006, passed by Congress on Jan. 3, 2006 and signed into law by President Bush 
on Oct. 17, 2006, stated: (1) a person who has engaged in hostilities or who has purposefully and materially 
supported hostilities against the US or its co-belligerents who is not a lawful enemy combatant (including a person 
who is part of the Taliban, al Qaeda, or associated forces); or (2) a person who, before, on, or after the date of the 
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According to Harold Koh, “individuals who are part of ... an armed group are belligerents 

and, therefore, lawful targets under international law.”63 On the other hand, ICRC position on the 

issue clearly suggests that individuals not engaged in combat-type functions or are not part of an 

organized fighting force may not be targeted.64 The targets being hit in Pakistan do not meet the 

criteria to be lawful combatant as they are not engaged in actual hostile act; moreover, they are 

outside of the actual battlefield. In a sense they have ceased to take direct part in actual fighting. 

They are also not distinguishing themselves from civil population. They wear civilian dresses 

and hide in public places. In this situation, it is hard to determine even with the sophisticated 

cameras of drones that the target is a civilian or militant. ICRC suggests that “[i]n case of doubt 

as to whether a specific civilian qualifies a direct participation in hostilities, it must be presumed 

that the general rules of civilian protection applies and that this conduct does not amount to 

direct participation in hostilities.”65 

Same is the case with drone pilots as they also do not distinguish themselves among 

civilians. They do not wear uniform, do not carry a distinctive sign and are also not trained to act 

in armed hostilities. They operate in a civilian environment not part of an armed conflict. Their 

status does not allow them to participate in direct hostilities under the LOAC. According to 

International Criminal Tribunal, an individual who does not fulfill the conditions for being a 

regular combatant specified in the first three Geneva Conventions of 1949 will fall precisely 

under Geneva Convention IV and treated as civilian.66 Being a civilian, he can only be targeted if 

he loses his protected status and according to Article 52 of Additional Protocol I, a civilian only 

loses protected status when make an effective contribution to military action by nature, location, 

purpose or use.  

If we consider that terrorist elements in Pakistan are civilians, who have forfeited their 

protected status then are these drone strikes indiscriminate to avoid hitting non-military 

enactment of the Military Commissions Act of 2006, has been determined to be an unlawful enemy combatant by a 
Combatant Status Review Tribunal or another competent tribunal established under the authority of the President 
or the Secretary of Defense." 
62 Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL, ICRC (2009) pp. 33-35. 
63 Koh, "The Obama Administration and International Law." 
64 ICRC Interpretative Guidance on Direct Participation in Hostilities. 
65 Ibid., pp. 75-76. 
66 “Trial Judgment (Prosecutor v Brdjanin),” IT-99-36-T (1 September 2004), para 125. 
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objectives. In this regard, Article 57 of Additional Protocol I requires that “constant care shall be 

taken to spare the civilian population, civilians and civilian objects” and “take all reasonable 

precautions to avoid losses of civilian lives and damage to civilian objects.” The facts on ground 

are evident enough to witness numerous civilian casualties including destruction of civilian 

objects. There are certain incidents where targets were only innocent civilians including women 

and children. In October 2006, a drone attack was launched on a religious school in Bajaur, tribal 

area in Pakistan, aiming to target Ayman al-Zawahiri, the deputy leader of al Qaeda. Later on, it 

was revealed that he was not present there and attack resulted in killings of 82 students, majority 

of them were in their teens.67 In January 2009, a drone strike aimed at a civilian house killed a 

pro-government tribal leader and his family including a five-year old child, having no links 

with al Qaeda.68 

Additional Protocol I states that “an attack shall be cancelled or suspended if it becomes 

apparent that objective is not a military one or is subject to special protection or that the attack 

may be expected to cause incidental loss of civilian life.”69 In the light of this rule and choice of 

weapon, which is claimed to have the ability to surveil for hours or days and pinpoint target 

accuracy,70 the incidents like Bajaur have no justification to occur. These attacks explicitly refute 

the claim of US officials that “procedures and practices for identifying lawful targets are 

extremely robust and advanced technologies have helped to make our targeting even more 

precise.”71 There were reports in media that CIA attempted to kill Baitullah Mehsuad, a militant 

commander in Pakistan, several times but when he was killed, he was sick and with his family. 

His killing was applauded officially but legal analysts find problems with the killing of a person, 

who is sick, hors de combat, and with his family in house. According to Article 3(1) of Third 

Geneva Convention of 1949 and ICRC interpretation, a person who is placed as hors de combat 

by sickness or wounds shall in all circumstances be treated humanely. These legal concerns also 

show up among US officials when John F. Tierney during a hearing of US Subcommittee on 

National Security and Foreign Affairs commented that “[w]e must examine who can be a 

67 Yousaf Ali, "Most Bajaur Victims Were under 20," The News November 05, 2006. 
68 "Deadly Missiles Strike Pakistan," BBC News January 23, 2009. 
69 AP (I), Art. 57(2)(b). 
70 Keith Somerville, "U.S. Drones Take Combat Role," BBC News Online November 5, 2002. 
71 Koh, "The Obama Administration and International Law." 
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legitimate target, where that person can be legally targeted, and when the risk of collateral 

damage is too high.”72 He also pointed out that is CIA legally authorized to conduct drone strikes 

or not.  

6.4.2. Principle of Proportionality 

To assess the effect of drone attacks on civilians in relation to the achievement of military 

objectives, the principle of proportionality is of paramount importance. This customary principle 

is discussed in various legal instruments and needs to be addressed while launching an attack. It 

states that any kind of military action must be proportionate to the aim it seeks to be 

accomplished and incidental loss of civilian life and objects must not be excessive to the 

objective anticipated.73 It also requires that an attack which is expected to cause incidental and 

excessive losses as compare to military advantage must not be launched.74 Showing commitment 

to these rules, the US Army Field Manual of Counterinsurgency states that “[p]reserve 

noncombatant lives by limiting the damage they do and [a]ssume additional risk to minimize 

potential harm.”75  

In case of drone strikes in Pakistan, the rules of proportionality demand refrain from 

measures disproportionate to the threats being perceived. The targets being hit in Pakistan are 

either believed to be involved in terrorist activities or having intentions to do so. Therefore, 

attack on such targets must be proportional to future threats posed by them and the damage being 

done to the local population. The US officials claim that through drone strikes they have 

achieved much by killing high-value targets with minimum civilian casualties. John O. Brennan, 

counterterrorism advisor to Obama’s administration said that “there hasn’t been a single 

collateral death because the exceptional proficiency, precision of the capabilities we’ve been able 

to develop.”76 

Media reports and independent findings rejected the claim of US officials. Every drone 

strike in Pakistan creates more unrest among local population and causes more innocent 

72 "Rise of the Drones Ii: Examining the Legality of Unmanned Targeting," news release, April 28, 2010. 
73 AP (I), Art. 51(5). Also see Appendix H. 
74 AP (I), Art. 57. 
75 US Army Field Manual on Insurgencies and Countering Insurgencies, FM 3-24/MCWP 3-33.5 (13 May 2014). 
76 Scott Shane, "C.I.A. Is Disputed on Civilian Toll in Drone Strikes," New York Times August 11, 2011. 
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casualties than its targeted objectives. Attacks in villages, on houses, schools and public places 

killing civilian population not involved in hostilities cannot be proportional to the death of a 

single targeted individual. The proportionality between objective and civilian losses cannot be 

rationalized when the CIA is just concerned to get success by hitting maximum persons on its hit 

list. The remote operators of drones without having any eye contact with the target may not feel 

what a jet fighter pilot feels knowing that he could also be a target of his enemy. A person sitting 

in front of a video console and having a joy stick in hand cannot be a real-time war combatant 

rather an emotionless point scoring video gamer, whose only aim is to hit the target, nothing else. 

He is neither bound to the LOAC principles nor does he feel any responsibility towards the 

deaths of innocent civilians. Glazier states that “employing CIA personnel to carry out those 

armed attacks [through a battlefield weapon] clearly fall outside the scope of permissible 

conduct.” 77    

In such conditions, the purpose of eliminating al Qaeda leadership to save American 

people from anticipated threats does not give right to the US to take innocent lives in Pakistan. 

The drone attacks are not serving the purpose; rather contributing hostility among local people. 

The number game, which is again controversial, cannot ensure proportionality.78 The killing of al 

Qaeda leaders does have its impact but this impact is not contributing much to eradicate 

militancy. Malou Innocent, who was on a fact-finding mission in Pakistan, wrote that “CIA-

operated drone strikes strengthen the very jihadist forces [allegedly involved in terrorist 

activities] that America seeks to defeat.”79 Her survey also revealed that the accidental killings in 

drone attacks are not only inculcating a feeling of injustice among the victims but also giving an 

opportunity to militants to exploit the situation in their favor.80 It is hard to establish whether 

targeted killing of militants is balancing against civilian losses or threats are being perceived 

hypothetically.  

There are certain observations regarding assessment of civilian casualties. No official 

mechanism has been evolved so far to verify or assess the loss of innocent lives and civilian 

77 Hodge, "Drone Pilots Could Be Tried for ‘War Crimes,’ Law Prof Says,”". 
78 Shane, "C.I.A. Is Disputed on Civilian Toll in Drone Strikes." 
79 Malou Innocent, "The Us Must Reassess Its Drone Policy," Lebanon Daily Star August 25, 2009. 
80 Ibid. 
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objects. The lack of acknowledgement or providing no assistance or compensation for civilian 

losses is providing ground to an attempt to file a lawsuit against the CIA officials. A Pakistani 

lawyer, Mirza Shahzad Akbar, acting on behalf of aggrieved families claimed that “victims had 

nothing to do with the war on terror.”81 He believed that these drone strikes are illegal and have 

no authorization by Pakistan.82 General Stanley McChrystal while talking to his fellow officers 

said that “[a]ir power contains the seed of our own destruction if we do not use it responsibly.”83 

His words ostensibly reflected the devastating effects being produced by drone strikes. 

Disproportionate use of force does not serve the purpose to protect endangered rights rather it 

becomes dangerous itself.         

6.5. Conclusions 

The point of this debate is to demonstrate that the US has no legal justification of using 

force outside the context of Afghanistan. The targeted killing operations carried out through 

drone strikes are clear violation of international norms and principle. The LOAC also prohibits 

such attacks because they do not constitute lawful acts of war within its legal framework; even 

self-defense doctrine does not support these attacks. The fact remains that the US has unlawfully 

killed people in drone strikes and this act clearly falls under the category of extrajudicial 

executions or war crimes. The US also exploited the situation of unrest in the region to achieve 

its illegitimate objectives by evading accountability for such violations of international law. The 

US assertions that it has engaged such targets as a part of a conflict of global nature but this kind 

of use of force has deep implications for human rights and the rule of law. These violations of 

the law set a dangerous precedent for those states who may follow the same pattern to avoid 

responsibilities for unlawful killings.     

The discussion carried out in this chapter raised concerns regarding the legal framework 

of the LOAC and its implementation mechanism. Therefore, the next two chapters will discuss 

the issues of implementation mechanism of the LOAC and possibility of a common framework 

81 "'Hit and Run' Drone Strikes Are 'Breaking Laws of War'," Channel4 News June 23, 2011. 
82 Ibid. 
83 Dexter Filkins, "U.S. Tightens Airstrike Policy in Afghanistan," New York Times June 21, 2009. 
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of the LOAC and IHRL in order to determine if there is a need to establish a new legal 

framework to deal emerging trends of contemporary warfare.  
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CHAPTER 7 

Implementation Mechanism of the LOAC in the “War on Terror” 

The efficacy of an international legal instrument implies the implementation of its 

provisions in practice within that particular situation, it is meant for. Without its execution, the 

documental value remains low even if it is signed and ratified by the state parties. A state can 

denounce a treaty to get rid of its obligation rather than committing violations and demote it even 

further. However, there are certain legal bindings that cannot be denounced because they provide 

bases to lay down domestic rules especially related to the basic human rights. The LOAC is one 

of those, which is largely respected by the national constitutions worldwide1 and has well-defined 

procedures for its implementation. Additional Protocol I (1977) to the Geneva Conventions of 

1949 provides the provisions to ensure its execution.2 These measures are more comprehensive 

than those international regulations which only refer to discriminate orders.3 However, the 

enforcement mechanism relies on the mandate given to the ICRC.4 

 The important aspect regarding the implementation of the humanitarian rules (LOAC) is 

the protective system adopted by the Geneva Conventions of 1949.5 Protocol I of the Geneva 

Conventions mentions that a neutral state may be appointed as Protecting Power as an impartial 

body with the consent of parties to the conflict “to safeguard the interests of the parties to the 

conflict.”6 On the other hand, the Geneva Conventions also provide the mechanism “for the 

protection of prisoners of war and for their relief” through ICRC and other impartial humanitarian 

1 French Constitution, (1958 ).It embodied numerous human rights.   
2 AP (I), Art. 80. It states that “[t]he High Contracting Parties and the Parties to the conflict shall without delay take 
all necessary measures for the execution of their obligations under the Conventions and this Protocol.”  
3 Ibid.; Hague Regulations (1907), Art. 1. It states that “[t]he Contracting Powers shall issue instructions to their 
armed land forces which shall be in conformity with the Regulations respecting the laws and customs of war on land, 
annexed to the present Convention.” 
4 International Committee of Red Cross (ICRC), an independent and neutral organization, established in 1863 with 
the mandate stems essentially from the Geneva Conventions of 1949. The basic role of ICRC is to provide 
humanitarian help for people affected by conflict and armed violence and to promote the laws that protect victims 
of war. 
5 Geneva Conventions (I), (II) & (III), Art. 8 – 11; Geneva Convention (IV), Art. 9 & 12.  
6 Geneva Conventions (I), (II) & (III), Art. 8. It states that “[t]he present Convention shall be applied with the 
cooperation and under the scrutiny of the Protecting Powers whose duty it is to safeguard the interests of the Parties 
to the conflict.’ 
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organizations.7 This power protective system is an attempt to avoid unnecessary sufferings and 

violations of humanitarian principles in an armed conflict. Another important aspect of 

implementation of the LOAC is the fact-finding commission. The basic purpose of constituting 

these commissions is to enquire the alleged violations of the Geneva Conventions.8 Under Protocol 

I, an International Fact Finding Commission can also be established to “enquire into any fact 

alleged to be a grave breach as defined in the Convention … or other serious violation of the 

Convention.”9  

Once an armed conflict occurs, there must be some mechanism to settle it down. In this 

regard, mediation can be a useful method and ICRC can play such role while ensuring the 

application of the Geneva Conventions of 1949. It is empowered through its own Statutes to take 

cognizance of complaints regarding alleged breaches of the LOAC.10 In order to achieve 

compliance with the Geneva Conventions, the role of ICRC as a watchdog and mediator is to be 

constructed under the principles of discretion and impartiality. There is another aspect of 

enforcement mechanism is the role of individuals in the implementation of the Geneva 

Conventions. The Marten Clause, which made part of the Geneva Conventions and upgraded in 

Additional Protocol I stated that “inhabitants and belligerents remain under the protection.”11 It 

has now become the duty not to mutilate PoWs or carry out medical experiments on such persons.12 

Therefore, the implementation mechanism of the LOAC is deeply based on dissemination of 

provisions of the Geneva Conventions or any other new rules regarding the LOAC to the down 

level of armed forces.13 

Besides the institutional mechanism as discussed above, it has been difficult to implement 

the provisions of the LOAC. For example, the protecting power system has not been as successful 

in practice as it appears in theory. It had only been used twice since its inclusion in the Geneva 

7 Geneva Conventions (I), (II) & (III), Art. 9. 
8 Geneva Convention (I), Art. 52; Geneva Convention (II), Art. 53; Geneva Convention (III) and Geneva Convention 
(IV), Art. 149. 
9 AP (I), Art. 90. 
10 Statutes of the International Red Cross and Red Crescent Movement (adopted by the 25th International 
Conference of the Red Cross at Geneva in 1986, amended in 1995 and 2006). 
11 Rupert Ticehurst, “The Martens Clause and the Laws of Armed Conflict.” International Review of the Red Cross, 
No. 317 (1997).  
12 AP (I), Art. 11. 
13 AP (I), Art. 83. 
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Conventions of 1949 i.e. Suez Crisis in 1956 and Bangladesh Crisis in 1971. In Bangladesh crisis, 

the nomination of Switzerland as a Protective Power was not accepted by one of the party to crisis 

i.e. India. In 1952, the ICRC asked to carry out investigation regarding alleged use of

bacteriological weapons during Korean War but it showed reluctance as judicial procedure does

not fall under its purview.14 There are certain incidents occurred in the war history where parties

to the conflict did allow ICRC to carry out its humanitarian activities under the Geneva

Conventions. However, in Bosnian War, Yugoslavia refused ICRC to inspect prison camps.15 Such

incidents indicate that there are weakness regarding implementation of the LOAC. Although,

ICRC is an effective component of mechanism but it is largely restricted to provide humanitarian

assistance and relief to the victims of the hostilities. Its role cannot be determined as an

enforcement body of the law.

The LOAC is most vulnerable to its breach, because the states fights for their survival and 

their interests are at stake. Therefore, states show reluctance to accept the restrictions imposed by 

the legal regime as they feel that these rules put excessive restriction on their necessary military 

actions. But, it is not the matter of freedom of military action only. The LOAC provides a code of 

conduct for belligerents so that a standard of behavior be maintained and unnecessary sufferings 

should be avoided. Despite having devastating effects of an armed conflict, the reason behind the 

implementation of the LOAC is to save human life and to protect persons not involved in the 

conflict one way or the other. There are regulations which have direct link with the society such 

as sparing civilians and civilian objects including hospitals, schools, and religious places and use 

of poisoned arms lead to excessive damage. Therefore, rules governing such activities are 

inevitable and cannot be avoided. Their implementation should be taken as a challenge by the 

states to improve the existing mechanism. 

14 "Action by the International Committee of the Red Cross in the Event of Violations of International Humanitarian 
Law or of Other Fundamental Rules Protecting Persons in Situations of Violence," Int’l Review of Red Cross 87, no. 
858  (June 2005). 
15 Danielle Sremac, War of Words: Washington Tackle the Yugoslav Conflict (Westport: Praeger Publisher, 1999), p. 
115. 
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7.1. Application of the LOAC and Role of the UN      

7.1.1. Right of Self-defense and the Role of Security Council 

The foremost purpose of the UN is the preservation of peace, thus, to limit the right of any 

state to resort to force.16 This is the basic principle of the UN Charter but it requires to be read in 

conjunction with the Chapter VII of the UN Charter, which further elaborates the institutional 

mechanism to contain the aggression through appropriate measures.17 However, the use of force 

is only admissible when a states is attacked by the regular forces of another state or states across 

the international border.18 It is inappropriate here to justify an attack in anticipatory or preemptive 

self-defense under Article 51 of the UN Charter because it’s the UNSC, who has power to decide 

to resort to force. Article 25 of the UN Charter enforces the decisions of the Security Council as 

legally binding upon all member states.19 Article 51 is directly related to jus ad bellum expression 

of the LOAC. Once the UNSC authorizes to resort to force in accordance to the UN Charter against 

an aggressor, the LOAC will apply to the parties of the conflict.  

In the ‘war on terror,’ the jus ad bellum has serious issues regarding the role of the UN. 

The response of the UNSC in the context of September 11 and resultant unilateral use of force was 

more focused on adoption of resolutions general in nature rather than specific application.20 The 

16 Charter of the United Nations, 1 UNTS XVI, (24 October 1945).Art. 2(4). It states that “all members shall refrain in 
their international relations from the threat or use of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the Purposes of the United Nations.” 
17 Ibid.Chapter VII. It states that 'the Security Council shall determine the existence of any threat to the peace, breach 
of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken ... to 
maintain or restore international peace and security'. Art.s 41 and 42 indicates the measures short of force, such as 
the severance of diplomatic or economic relations, or even 'such action by air, sea, or land forces as may be 
necessary ... [and this] may include demonstrations, blockade, and other operations by air, sea, or land forces of 
Members of the United Nations'. Further added by Art. 43 which envisages that the Council would enter into 
agreements with members for the latter to have available the necessary forces. 
18 Ibid.Art. 51. It states that “[n]othing in the present Charter shall impair the inherent right of individual or collective 
self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken 
measures necessary to maintain international peace and security. Measures taken by Members in the exercise of 
this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the 
authority and responsibility of the Security Council under the present Charter to take at any time such action as it 
deems necessary in order to maintain or restore international peace and security.” 
19 Ibid.Art. 25.Art. It states that “[t]he Members of the United Nations agree to accept and carry out the decisions of 
the Security Council in accordance with the present Charter. 
20 Security Council Resolutions S/Res/1368 (2001) and S/Res/1373 (2001). 
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initial response was the adoption of Resolution 1368 21 on September 12, 2001, which expressed 

its determination “to combat by all means threats to international peace and security [i.e. terrorism] 

caused by terrorist acts.”22 This response was more of a law-enforcement rejoinder as it referred 

to previously adopted Resolution 1269, 23 which had already endorsed a law enforcement response 

to terrorism. The subsequent responses of the UNSC was related to economic and political 

measures to prevent terrorism 24 but did not involve any specific military action or use of force as 

a counterterrorism measure. Therefore, the US decision to use force in Afghanistan without 

engaging the UNSC have raised many legal questions regarding its legitimacy.  

The US Congress’ Joint Resolution adopted on September 14, 2001 in response to 

September 11 attacks was the first formal declaration to authorize use of force ‘in order to prevent 

any future attacks’ by exercising its right of self-defense.25 On September 20, 2001, the US 

President George W. Bush while addressing to the Joint Session of Congress gave five-point 

ultimatum and threaten the Taliban government for a possible attack in Afghanistan if they failed 

to meet these demands. This kind of ultimatum was contrary to the spirit of Article 2(4) of the UN 

Charter, which prohibits the use of force or even posing threat of such action.26 However, on 

October 7, 2001, the US armed forces launched airstrikes in Afghanistan. To justify its military 

operation, the US administration notified its use of force to the UNSC through a letter written by 

John Negroponte, permanent representative of the US to the UN.27  

The reporting of US exercise of right of self-defense to the UNSC is not the spirit of Article 

51 of the UN Charter and not proof per se regarding the lawfulness of such action. This letter was 

not even reflecting the UN Secretary General’s statement in response to the September 11 

21 Ibid.  
22 Ibid., para 2.  
23 Security Council Resolution S/Res/1269 (1999) adopted on 19 October 1999. 
24 Security Council Resolution S/Res/1373 (2001) adopted at 4385th meeting on 28 September 2001. 
25 "U.S. Congress Joint Resolution No. 23 (Public Law 107-40)," (Washington D.C.: 107th U.S. Congress First Session, 
September 14, 2001).  This resolution, was not adopted in the response of an imminent threat of an armed attack 
rather it was passed to ensure preemptive self-defense or to prevent future terrorist attacks. The most notable 
features of this resolutions were the authorization of use of force against unnamed individuals or organizations and 
the description of 9/11 incident did not refer to act of a war. George W. Bush, "Address to a Joint Session of Congress 
and the American People,"(September 20, 2001). 
26 Charter of the United Nations.Art. 2(4). It states that “[a]ll Members shall refrain in their international relations 
from the threat or use of force against the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the United Nations.” 
27 John Negroponte, "Letter to the President of Security Council (S/2001/946),"(October 8, 2001). 

135 



incidence in which he referred to September 11 terrorist attack as an attack on humanity as whole 

and urged to respond globally.28 The Security Council’s (silent) response to this letter cannot be 

taken as the authorization of resort to force. The Security Council Resolution 1368 and the 

speeches made in response to September 11 clearly indicated a global response led by the UNSC 

but the US proclaimed the ‘war on terror,’ based on its unilateral decision. The fact is that the 

UNSC did not respond to the US letter explicitly. Subsequently, the adoption of Resolutions 1377 

(2001), 1378 (2001), 1383 (2001) and 1386 (2001) on the situation in Afghanistan neither endorsed 

the US unilateral use of force nor these resolutions authorized any such measure that may trigger 

the inherent right of self-defense.29 These resolutions simply reaffirmed the previous perspective 

of global response to terrorism, therefore, argument regarding implied consent of the UNSC was 

not convincing at all. However, it may be criticized as a failure on part of the UNSC because it did 

not take a clear position on the advent of ‘war on terror’ and appeared to shed away its 

responsibility under Article 51 of the UN Charter.  

The second most important factor is to establish the fact regarding issue of September 11 

incident as an armed attack carried out by a state. The US did not place responsibility of these 

terrorist attacks on any state or organization in its letter written to the President of the UNSC. It 

only referred to al-Qaida having central role in the attacks and did not mention that Taliban had a 

role in this terrorist attack.30 In the Nicaragua case, the ICJ ascertained that an attack carried out 

by non-state actors can only considered as an armed attack if they act on behalf of a state or sent 

by a state.31 It was the responsibility of the UNSC to determine whether September 11 attacks 

were carried out by a state or not, but again it was failed to do so. The fact is that the Security 

Council never used the term ‘armed attack’ in any of its resolutions mentioned above and did not 

refer to Article 51 as a breach of international peace and threat to international security. Therefore, 

Article 51 cannot be legally satisfied in the absence of an armed attack and the US resort to force 

in Afghanistan may not be considered as lawful self-defense. 

28 UNSC Official Records S/PV.4370, 4370th Meeting on 12 September 2001. 
29 Security Council Resolutions S/Res/1377 adopted on 12 November 2001; S/Res/1378 adopted on 14 November 
2001; S/Res/1383 adopted on 6 December 2001 and S/Res/1386 adopted on 20 December 2001.  
30 Negroponte, "Letter to the President of Security Council (S/2001/946)." 
31 Nicaragua v. United States, I.C.J. 14 (1986). 
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The Article 51 of the UN Charter states that the inherent right of self-defense can be used 

if an armed attack occurs “until the Security Council has taken measures necessary to maintain 

international peace and security.”32 Now, if we analyze the response of the UNSC soon after 

September 11 terrorist attacks, the adoption of Resolution 1373 was in fact the response of the 

UNSC as a measure to maintain international peace and security.33 It also mentioned that the action 

is taken under Chapter VII of the UN Charter and called upon the states to implement measures 

suggested in the resolution.34 The UNSC actually took control of the response and had decided 

what all measures were required to be taken and according to the Article 25 of the UN Charter, it 

became mandatory for all states to take these measures against terrorism. Therefore, the use right 

of self-defense under Article 51 thereby ended and any use of force after adopting Resolution 1373 

would have some other justification for self-defense not the one, which was considered before. 

The objective of the ‘war on terror’ to prevent future terrorist attacks within the concept of self-

defense was not possible till the time the measures suggested by the UNSC in its Resolution 1373 

would have been taken care of. 

7.1.2. Partial Application of the LOAC 

The discussion about jus ad bellum showed that resort to force in Afghanistan had serious 

concerns regarding its legitimacy and lawfulness. However, once an armed attack occurs, the jus 

in bello principles come into force and equally applicable to all parties to the conflict even any one 

of the parties has yet to accede to the law. The US and Afghanistan both have ratified the Geneva 

Conventions of 1949, therefore, bound to implement the LOAC in the ‘war on terror.” Soon after 

the commencement of Afghan operation, the US President George W. Bush issued a military order 

on November 13, 2001 with an unprecedented scope of executive powers that raised serious 

concerns regarding jus in bello and the implementation of the LOAC.35  

The most important element which seek attentions of the international legal experts was to 

limit the applicability of the Geneva Convention to the ‘war on terror’ and introduction of a new 

32 Charter of the United Nations. 
33 S/Res/1373 adopted on 28 September 2001. 
34 Ibid., Para 1-3. 
35 "Prseident Bush's Military Order: Detention, Treatment, and Trial of Certain Non-Citizens in the War against 
Terrorism," (Federal Register Vol. 66, No. 222, November 13, 2001). 
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term ‘unlawful combatants’ for enemy detainees.36 The US armed forces initiated the detention 

operation at the early stages of the Afghan conflict,37 consequently the issue regarding the status 

of these detainees under the LOAC was raised because intelligence gathering was given much 

importance. The consideration was whether enemy detainees detained in Afghanistan qualify for 

the protection of the Geneva Convention or not.38 After having much debate within the US 

administration and legal advisors, the US President issued a memorandum on February 7, 2002, 

which outlined the relevance of the LOAC to Afghan conflict.39 The major aspects of this 

memorandum were that the Geneva Conventions did not apply to al Qaeda fighters being not a 

"High Contracting Party" to the conflict; Taliban being unlawful combatants were not entitled to 

PoW status; and Common Article 3 of all Geneva Conventions of 1949 was not applicable to the 

conflict, thus declaring Afghan Conflict as an international armed conflict.40  

The partial application of the LOAC in the ‘war on terror’ was contrary to the Common 

Article 2 of all Geneva Conventions as it clearly mentions that each of the four Geneva 

Conventions of 1949 is triggered by the same criteria and no distinction can be made to the parties 

involved in a same conflict.41 The Geneva Conventions of 1949 also clearly states that an 

individual is either PoW42 or a protected person43 and if “[t]here is no intermediate status; nobody 

in enemy hands can fall outside the law.”44 The term ‘unlawful combatant’ does not appear in the 

Geneva Conventions of 1949 and have no significance under this law. The denial of PoW status 

36 George W. Bush, "White House Memorandum: The Humane Treatment of Al Qaeda and Taliban 
Detainees,"(February 7, 2002). 
37 Michael R. Gordon, "Special Forces Hunt Al Qaeda on the Ground," New York Times November 15, 2001. 
38 Jay S. Bybee, "Memorandum for Alberto R Gonzales and William J. Haynes: Application of Treaties and Laws to Al 
Qaeda and Taliban Detainees,"(Office of the U.S. Deputy Assistant Attorney General, January 22, 2002). 
39 "Humane Treatment of Al Qaeda and Taliban Detainees," (Memorandum to Vice President from U.S. President 
George W. Bush, White House, February 7, 2002). 
40 Ibid. 
41 Common Art. 2 of the Four Geneva Conventions of 1949 states that “[i]n addition to the provisions which shall be 
implemented in peacetime, the present Convention shall apply to all cases of declared war or of any other armed 
conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not 
recognized by one of them. The Convention shall also apply to all cases of partial or total occupation of the territory 
of a High Contracting Party, even if the said occupation meets with no armed resistance. Although one of the Powers 
in conflict may not be a party to the present Convention, the Powers who are [P]arties thereto shall remain bound 
by it in their mutual relations. They shall furthermore be bound by the Convention in relation to the said Power, if 
the latter accepts and applies the provisions thereof.” 
42 Geneva Convention (III), Art. 4. It sets out the requirements for PoW status. 
43 Geneva Convention (IV), Art. 4. It defines a protected person. 
44 Commentary: IV Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Geneva: ICRC, 
1958, p. 51. 
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while applying provisions of the LOAC to the conflict is a dangerous interpretation of the law. It 

is, in other words, rejecting the law altogether because this law cannot be implemented partially to 

achieve vested interests of a state party to the conflict. 

7.2. Issues Regarding Implementation Mechanism of the LOAC 

The ‘war on terror’ happened to be the unique form of armed conflict as its legal 

justification is still in doubt. Neither jus ad bellum nor jus in bello principles have been given due 

consideration. The mechanism adopted by the US administration regarding implementation of the 

LOAC was largely based on unilateralist approach. The enemy detainees were denied the status of 

PoW despite ensuring the applicability of the provisions of the LOAC to the conflict. It was not 

only contrary to the Geneva Conventions but also revealed the confusion at the highest 

administrative level. Amidst of such confusion and reluctance to apply the LOAC, justice was also 

denied by putting restrictions on the right of judicial appeal, right to choose counsel and right to 

call witness.45 The basic principle of prosecution i.e. innocent until proven guilty was totally 

missing from the trials.46 

7.2.1. Military Tribunals 

These major violations were occurred because the mechanism devised for the 

implementation of the LOAC in the ‘war on terror’ was insufficient in many ways. The US 

administration was not supportive enough to settle the legal issues concerning the LOAC. Their 

decisions were largely based on their vested interest rather providing relief to the victims of the 

conflict. They were apparently not interested in fact-finding rather emphasized on the propaganda 

against Taliban and al Qaeda. The lack of willingness to establish proper tribunals under the LOAC 

to prosecute enemy detainees led to unauthorized military commissions as a prosecution method. 

Another important aspect of implementation of the LOAC is the dissemination of LOAC 

provisions to the lowest level possible but the incidents of killing and torture indicates that the 

soldiers involved in the operations either did not possess the information regarding the LOAC or 

45 "Prseident Bush's Military Order: Detention, Treatment, and Trial of Certain Non-Citizens in the War against 
Terrorism." 
46 Ap (I), Art. 75 (4)(d). 
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the matter of weak command and control. There were very few moments where an inquiry took 

place to identify the offender.  

7.2.2. Power Protecting System 

Apart of these issues, no impartial Protecting Power was nominated to safeguard the 

interests of the parties in the ‘war on terror.’ The magnitude of the concerns raised in this war by 

independent observers and denial of media reports by the warring parties would have a power 

protecting system to exercise the functions of protection and control. The US authorities did not 

allow the independent observers to visit the detention facilities to determine who have been 

detained there or how they have been treated and tried. The role of ICRC in the absence of 

Protecting Power is again a matter of concern. The ICRC did show its concern regarding 

implementation of the LOAC in the ‘war on terror’ but all these efforts were largely restricted to 

the commentaries. Its role as a watchdog especially in case of PoWs was not much effective rather 

contained to the battlefield. 

7.2.3. Role of Neutral States 

Common Article I of the Geneva Conventions of 1949 states that “[t]he High Contracting 

Parties undertake to respect and ensure respect for the present Convention in all circumstances.” 

It is, therefore, an obligation on warring parties to execute the LOAC and all other states party to 

the Geneva Conventions must react to the humanitarian violations. A state involved in the conflict 

may not be encouraged or assisted in the breach of the LOAC by another state or entity.47 In case 

of the ‘war on terror,’ it is evident that the whole international community is against terrorism but 

nobody denounced violations of the LOAC even the UNSC did not respond negatively regarding 

use of force in Afghanistan without its authorization. It may be because of the unwillingness of 

states to jeopardize their relations with the US as a belligerent or a fear of becoming victim if a 

voice is raised in the favor of suspects or PoWs. 

47 Nicaragua v United States of America (1986). 
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7.2.4. Prosecution of Detainees 

The prosecution of those who committed war crimes is again an important aspect of the 

implementation of the LOAC. In case of Guantanamo detainees, all decisions regarding who was 

to prosecute and under which conditions were taken by the US President or Defense Secretary, 

therefore, do not hold the spirit of international law. It was against the Article 2 of the International 

Covenant on Civil and Political Rights.48 The ICTY in Tadic case also declared that a violation of 

the LOAC to be criminally punishable but it must fulfil the basic criteria.49 Therefore, such judicial 

mechanism conflicting with recognized international standards would have devastating effects on 

human rights efforts to create a culture of respect and human dignity. 

7.2.5. Escaping the Role of the UNSC 

The violations of the LOAC committed in the ‘war on terror’ have another dimension i.e. 

escaping the role of the UNSC. As it has been established the fact earlier in this chapter that the 

basic responsibility lies with the UNSC to maintain international peace and security, therefore, 

enforcement of the LOAC can be avoided. The UNSC has a role to determine the aggressor and 

victim by distinguishing the attacker and been attacked based on merits and claims of the parties. 

The previous practices suggests that the UNSC often reacted to terrible violations of the LOAC 

and threatened the parties for adverse consequences such as military operations and establishment 

of international criminal tribunals.50 In case of Yugoslavia, the UNSC responded to establish the 

ICTY.51 Similar role can also be played by the UNSC in the context of ‘war on terror.’ Although, 

48 International Covenant on Civil and Political Rights, U.N.T.S. 999, (December 16, 1966).Art. 2. It states requires 
that “[e]ach State Party to the present Covenant undertakes to respect and to ensure to all individuals within its 
territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction.” 
49 Prosecutor v Tadic, IT-49-1-AR72 (2 October 1995). It clearly mentions that “[t]he violation must constitute an 
infringement of a rule of international humanitarian law; the rule must be customary in nature or, if it belongs to 
treaty law, the required conditions must be met; the violation must be ‘serious’, that is to say, it must constitute a 
breach of a rule protecting important values, and the breach must involve grave consequences for the victim. Thus, 
for instance, the fact of a combatant simply appropriating a loaf of bread in an occupied village would not amount 
to a ‘serious violation of  international humanitarian law’ although it may be regarded as falling foul of the basic 
principle laid down in Art. 46, paragraph 1, of the Hague Regulations (and the corresponding rule of customary 
international law) whereby ‘private property must be respected’ by any army occupying an enemy territory; the 
violation of the rule must entail, under customary or conventional law, the individual criminal responsibility of the 
person breaching the rule.” 
50 UNSC Resolution 1591, S/RES/1591 (2005). 
51 UNSC Resolution 808, S/RES/808 (22 February 1993) and UNSC Resolution 827, S/RES/827 (1993). 
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the Security Council adopted several resolutions after October 7, 2001 but none of these 

condemned the violations of the LOAC in the ‘war on terror.’  

7.2.6. Role of Other International Organizations 

If the UNSC is not taking the required measures for any reason, then other UN organs can 

perform their role by condemning such violations. The UN General Assembly can take necessary 

measures by passing resolutions against breaches of the LOAC occurred during Afghan conflict 

and reaffirms the applicability of the Geneva Conventions.52 In this regard, the most important 

organ is the UN High Commission for Refugees, which can assist effectively in the protection of 

civilians under the LOAC. The non-governmental organizations (NGO) role is again important to 

carry out relief work providing humanitarian assistance to the victims of the conflict. They can 

easily monitor and report the violation of LOAC through the public opinion regarding battlefield 

injustices. In 1999, the Amnesty International issued a detailed report on the breaches of the LOAC 

occurred during armed conflict in Yugoslavia.53 In the ‘war on terror,’ the Amnesty International 

raised its voice once again and declared that "[a] commitment to human rights starts with universal 

standards and withholding everyone accountable to those standards, including ourselves… When 

injustice anywhere is ignored, justice everywhere is denied. Acknowledging and remedying 

mistakes does not make us weaker, it reaffirms the strengths of our principles and institutions."54  

7.3. Conclusions 

The implementation mechanism of the LOAC has certain weakness regarding willingness 

of belligerents, however, the specific implementation instruments can be utilized at their maximum 

to protect the persons from unnecessary sufferings. The rules of normative nature must be followed 

52 Respect for Human Rights in Armed Conflict, UNGA Res 2444 (XXIII) (19 December 1968). 
53 "Nato/Federal Republic of Yugoslavia: “Collateral Damage” or Unlawful Killings? Violations of the Laws of War by 
Nato During Operation Allied Force," Amnesty International, 
http://www.amnesty.org/es/library/asset/EUR70/018/2000/en/e7037dbb-df56-11dd-89a6-
e712e728ac9e/eur700182000en.pdf   
54 "U.S. Continues to Look the Other Way on 'War on Terror' Abuses," Amnesty International, 
http://www.amnesty.org/en/news-and-updates/feature/us-continues-look-other-way-war-terror-abuses-20100120.. 
Also "USA: Still Failing Human Rights in the Name of Global ‘War’: Pyrrhic Court Victories for Administration 
as Guantánamo Detentions Enter Ninth Year and Deadline for Closure Missed," Amnesty International, 
http://www.amnesty.org/en/library/asset/AMR51/006/2010/en/c215a2c9-af3f-470e-af08-262fd255b232/
amr510062010en.pdf. 
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by the states and must ensure their correct implementation. The US has profoundly incorporated 

humanitarian principles in its domestic and military laws but the implementation mechanism 

adopted in the ‘war on terror’ was lacked the basic component i.e. goodwill of state. The LOAC 

was triggered but then it became handicapped due to introduction of parallel domestic legal 

instruments contrary to its basic principles. On the other hand, the statements and memorandums 

issued by the US administration put the other states in a dormant mode and they did not perform 

their duties effectively under Common Article 1 of the Geneva Conventions. This behavior also 

contributed towards ineffectiveness of the Security Council regarding the unilateral action taken 

by the US in Afghanistan.  

Another important tool which remained ineffective at large in the ‘war on terror’ was the 

institutional role. The ICRC, NGOs, humanitarian organizations and human rights law bodies did 

not play an effectively role in identifying the breaches of the LOAC. The majority of these 

organizations were largely concerned to provide humanitarian assistance or producing tactful 

reports. None of them came forward to raise serious questions regarding use of unlawful means 

and methods in the ‘war on terror.’ They also showed their helplessness in reporting battlefield 

realities and the sufferings of civilians including women and children. Although, the ICRC has a 

bigger role among all but its ineffectiveness in interpreting the law to deal with new realities of 

armed conflict as counter-terrorism measure, put a big question mark on its existence. 

The existing implementation mechanism of the LOAC faced lot of new challenges in the 

‘war on terror.’ Many scholars and law experts showed their serious concerns and suggested to opt 

a new legal framework to deal with the present day war realities. However, there are certain other 

proposals to make LOAC implementation mechanism more effective. These include the creation 

of a special body within the UN ambit to observer the implementation of the Geneva Conventions. 

It will fill the gap between theory and practice by monitoring armed conflicts and ensure the 

compliance with the LOAC. At present, the ICRC has a mandate to play its role in this context but 

its basic role of providing humanitarian assistance is much larger. The role of supervisory body 

may also lead it to the criticism of alienating itself with any one of the belligerents or even with 

both thus jeopardizing the protection of war victims and could then be denied access to the 

battlefield. Therefore, the possibility is there to introduce a new monitoring mechanism through 

due deliberation and dedication. This new supervisory body with its adequate authority must 
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reflect its prospective efficacy by giving true value to the LOAC. If it involves impractical 

complicacies and procedural difficulties then the usefulness of this body will remain uncertain. 
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CHAPTER 8 

Correlation between the LOAC and IHRL 

In the “war on terror,” the most perplexing factor was the governing legal paradigm. The 

challenge, which revolved around this whole military campaign was to determine whether the 

LOAC as lex specialis stands valid or the International Human Rights Law (IHRL) as a law-

enforcement paradigm provides legal grounds to this conflict. It has been learnt in previous 

chapters that the LOAC is only applicable when an armed conflict takes place and IHRL deals 

with the issues during peacetimes, whereas, both of these legal instruments have been devised to 

protect individuals against unlawful and forbidden acts. The LOAC is associated with legal 

concepts of international law i.e. jus ad bellum and jus in bello. On the other hand, the 

conceptual foundational of IHRL can be traced back in American Declaration of 

Independence1 traveling through the St. Petersburg Declaration of 1868 and First Hague 

Convention of 1898 before its realization in Martin Clause2 ensuring protection to individuals 

and groups during both war and peace. 

At the beginning of the 20th century, the IHRL remained as a vague concept overshadowed 

by the development of IHL. During interwar period, several humanitarian treaties3 were adopted 

but generally related to the conduct of war and war aggressions. After the end of WW II, the newly 

established organizations such as the UN and the Council of Europe recognized protection 

mechanism by adopting treaties based on legal standards of human rights and humanitarian 

principles. The UN was the first international organization that took initiative to formulate basic 

structure of international human rights law e.g. the Universal Declaration of Human Rights (1948); 

the International Covenant on Economic, Social, and Cultural Rights (1966); and the International 

Covenant on Civil and Political Rights (1966). All these agreements merged together in the 

Universal Bill of Human Rights, which was finally adopted by the UN General Assembly on 

1 "The Universal Declaration of Human Rights, G.A. Res. 217 a (Iii)," (Paris: U.N. General Assembly, December 10, 
1948).; Also Louis Henkin, The Age of Rights (New York: Columbia University Press, 1990). 
2 Rupert Ticehurst, "The Martens Clause and the Laws of Armed Conflict," International Review of the Red Cross, no. 
317  (1997). 
3 Geneva Conventions (1929); General Treaty for the Renunciation of War as an Instrument of National Policy (Kellogg-
Briand Pact or Pact of Paris), 94 LNTS 57, (27 August 1928). Kellogg-Briand Pact and 1937 Convention against 
Terrorism. 
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December 10, 1948.4 There were other legal instruments devised by the UN dealing with the issues 

of human rights such as genocide, racial discrimination, refugees, and victims of torture. 

The regional organizations also successfully adopted the measures to protect human rights 

in their area of influence. These included the European Commission and Court of Human Rights 

(1950), the American Declaration on the Rights and Duties of Man (1948), the Inter-American 

Commission and Court of Human Rights (1969) and recently established the African Commission 

and Court of Human and Peoples’ Rights. All these measures contributed towards the development 

of IHRL and the mechanism for its enforcement. However, the UN Charter provides the basic 

enforcement mechanism through its various organs such as courts, tribunals, committees, working 

groups, rapporteurs and representatives.5 These are either treaty based or UN Charter based organs. 

The sources through which such organs drive their legal strength are international conventions, 

international customs, general principals of law, principles of public international law, principles 

of customary international law, treaties, domestic declarations, and advisory opinions. 

8.1. Rights and Freedoms under IHRL 

The rights and freedoms guaranteed by the IHRL are substantive in nature. The 

fundamental human rights protection is the right to life and humane treatment. The Universal 

Declaration of Human Rights states that “[a]ll human beings are born free and equal in dignity and 

rights”6 and they have “the right to life, liberty and security of person.”7 Therefore, “[n]o one shall 

be subjected to torture or cruel, inhuman or degrading treatment.”8 The second important principle 

of human rights protection is the right to personal security and liberty. Article 9 of the Universal 

Declaration of Human Rights ensures that no person will be arrested or detained or exiled 

4 "The Universal Declaration of Human Rights, G.A. Res. 217 a (Iii)." 
5 The UN organs include the International Court of Justice (ICJ), the International Criminal Court (ICC), the International 
Criminal Tribunal for the Former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), Special Court 
for Sierra Leone, Crime Panels of the District Court of Dili and Court of Appeals (East Timor Tribunal), UN Interim 
Administration Mission in Kosovo (UNMIK), and Extraordinary Chambers in the Court of Cambodia. The adjudicative 
bodies are Human Rights Committee, Committee on the Elimination of Racial Discrimination, Committee against 
Torture and Committee on the Elimination of Discrimination against Women. 
6 "The Universal Declaration of Human Rights, G.A. Res. 217 a (Iii)."Art. 1. 
7 Ibid., Art. 3. 
8 Ibid., Art. 5. 
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indiscriminately.9 The third basic human rights protection, is the right to freedom from 

discrimination. In this regard, Article 7 of the Universal Declaration of Human Rights clearly 

describes that every individual has equal protection of the law without any discrimination.10 These 

fundamental human rights protection are guaranteed in almost all legal instruments of human rights 

in one way or the other. 

Apart of these three basic human rights protection provided by the IHRL, there are several 

others protections that safeguard the human rights such as due process protections in civil and 

criminal context, right to privacy, freedom of thought, conscience and religion, freedom of opinion 

and expression, freedom of association and assembly, right to vote, and economic, social and 

cultural rights. These are not domestic expressions protecting against the state’s interference rather 

their applicability is beyond the boundaries of state’s jurisdiction. According to Articles 4 and 6 

of the International Covenant on Civil and Political Rights, no derogation from the right to life is 

permissible.11 The provision of this kind of protection in its complete form cannot be possible 

during an armed conflict, therefore, the LOAC takes precedence over IHRL in hostile situations. 

It does not mean that the LOAC all together negates the right to life. The prelude of the LOAC is 

to safeguard ‘protected persons’ from unnecessary sufferings during hostilities and only lawful 

military objectives are meant to achieve. 

8.2. Relationship between the LOAC and IHRL 

IHRL, a relatively new branch of public international law, grants fundamental rights aimed 

at providing protection to individuals from interference by the state. In this regard, two types of 

rights are important i.e. civil and political rights12 and economic, social and cultural rights.13 Civil 

rights include right to life and right to arbitrary arrest and detention are significant in the context 

of an armed conflict. On the other hand, the LOAC is a well-established branch of public 

9 “Universal Declaration of Human Rights.” (1948), Art. 9. It states that “[n]o one shall be subjected to arbitrary arrest, 
detention or exile.” 
10 Ibid., Art. 7. It states that “[a]ll are equal before the law and are entitled without any discrimination to equal 
protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration 
and against any incitement to such discrimination.” 
11 International Covenant on Civil and Political Rights, 999 UNTS 171, (March 23, 1976).Art. 4 and 6. 
12 Ibid. 
13 International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3 (adopted 16 December 1966, entered 
into force 3 January 1976). 
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international law that provides broad rules related to conduct of warfare. Therefore, a general view 

is that the LOAC and IHRL are two distinct legal bodies and independent of each other. The 

argument is that the LOAC would only apply to the enemy in wartime, whereas, states are having 

relatively more freedom regarding applicability of IHRL in peacetime. However, due to an 

increase in number of internal or non-international armed conflicts in the recent history, the 

application of both legal paradigms appears to be inevitable in a particular situation, where 

enhanced protection of civilian population is required to minimize the effects of an internal 

conflict. The common objective of both the laws is to protect persons from unnecessary suffering, 

therefore, such interpretations of both the laws should reinforce each other. 

Historically, the LOAC regulated inter-state conflicts and civil wars of higher intensity, 

whereas, the internal conflicts had been a domain of domestic law. In 1949, the adaptation of four 

Geneva Conventions brought every type of armed conflict (not irregular acts of violence) under 

the province of the LOAC. The Common Article 3 of the Four Geneva Conventions provided the 

rules for a state involved in an internal armed conflict to deal with its own citizens and established 

a relationship between the state and the individual. On the other hand, the domestic provisions 

preventing the misuse of state’s authority also secured international guarantees under IHRL. This 

makeshift arrangement supports the argument regarding interplay between the LOAC and IHRL 

during an armed conflict and further strengthened by the Nuclear Weapons Advisory Opinion14 

and Advisory Opinion on the Wall.15 These advisory opinions described that the applicability of 

human rights law in situation of a conflict is not entirely displaced by the LOAC. It can be applied 

directly in certain situation of armed conflict.16  

8.2.1. Correlation during Armed Conflict 

Accepting this viewpoint that these two branches of public international law can coexist 

would definitely lead to the practical challenges in its application. If human rights law remains 

binding during an armed conflict then would it be the LOAC as lex specialis to determine the 

14 Advisory Opinion (Legality of the Threat or Use of Nuclear Weapons),  I.C.J. (July 1996).para. 25. 
15 Advisory Opinion (Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory),  I.C.J. 43 
I.L.M. 1009 (July 9, 2004).
16 Ibid.para.106. ICJ in its Advisory Opinion states that “some rights may be exclusively matters of international
humanitarian law; others may be exclusively matters of human rights law; yet others may be matters of both these
branches of international law.”

148 



derogation from the right to life, which has already been forbidden by International Covenant on 

Civil and Political Rights.17 Therefore, the relationship between the LOAC and IHRL during an 

armed conflict is much more complex than it is suggested by simple detachment of responsibilities 

i.e. wartime and peacetime. The other difficulties, which may confront with the applicability of

human rights law during an armed conflict are the extension of human rights obligations beyond

the state’s boundaries; role of human rights organizations during an armed conflict and their

evaluation of a military operation; understanding of commonly used terms and their linguistic

differences; and economic, social and cultural rights during armed conflict. The LOAC binds the

conflicting parties i.e. both state and non-state actors,18 whereas, IHRL only binds states.19 Most

of the human rights have limited scope in extreme circumstances such as war,20 while the

humanitarian law (IHL) is non-derogable. The nature of such challenges, therefore, highlights the

areas where joint applicability is workable but there are certain areas which are debatable and need

deliberate efforts to determine this possibility.

8.2.2. The Doctrine of Lex Specialis 

The LOAC is lex specialis, more specific to armed conflicts but IHRL is general in nature. 

The principle of lex specialis stems from a Roman expression i.e. lex specialis derogat leges 

generalis. It means that specific law would displace the general law. This expression is also found 

in the study carried out by International Law Commission’s study group, which mentioned that 

when there is a conflict of norms, one must prevail.21 Therefore, the principle of lex specialis is 

used as an instrument to resolve the conflict. Another important aspect regarding the 

incompatibility between the applications of both laws is that the LOAC was conceived to regulate 

the conduct of hostilities, whereas, human rights law rests on law enforcement. In a battlefield 

situation, therefore, the LOAC is more applicable and IHRL is only to resolve law enforcement 

issues. IHRL is more significant with its procedural safeguards and impartial investigation in 

17 “International Covenant on Civil and Political Rights,” 2200A (XXI), entered into force on 23 March 1976 (December 
16, 1966), Art. 6 
18 Common Art. 3 to the Geneva Conventions of 1949. 
19 “International Covenant on Civil and Political Rights.” (1966), Art. 2. 
20 Ibid., Art. 4. 
21 International Law Commission, Report of the Study Group on Fragmentation of International Law: Difficulties arising 
from Diversification and Expansion of International Law, 27, UN Doc. A/CN.4/L.676, (July 29, 2005) 
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handling individuals. Due to these procedural incompatibilities, a broad relationship between both 

legal regimes may not be possible to establish, however, their limited interplay can be tested.  

8.3. Common Framework of the LOAC and IHRL 

In response to terrorist attacks on September 11, 2001, a heavy military intervention in 

other states not only drove a full-scale armed conflict with intensified violence but also involved 

serious human rights violations. A military operation that conducted under the rationale of 

preemptive self-defense against non-state actors is more prone to extrajudicial killings and suicidal 

bombings. Although, these kind of human rights violations may provide the pretext to use force, 

but such intervention is more damaging than to those human rights violations, which are required 

to be curbed. The UNSC despite having clear provisions in the UN Charter appears to be 

handicapped in preventing gross human rights violations occurred under the concept of 

anticipatory self-defense.22 John Negroponte’s letter to the President of the Security Council 

further complicates the situation regarding unilateral use of force against terrorism in self-

defense.23 There is a likelihood that terrorist activities involving severe human rights violation 

may become a standard pretext for unilateral use of force in self-defense and will undermine the 

norms and principles of international law.24 Secondly, considering use of force in response to 

terrorist activities might establish wide of the mark notion i.e. ‘war than justice,’ which will have 

tremendous human rights consequences.25 

8.3.1. Minimum Humanitarian Standards 

In a hostile situation where Common Article 3 of the Geneva Conventions was not 

applicable but intensity of violence forced state authorities to put IHRL obligations set aside and 

use force as counterterrorism measure. This act creates a gap between humanitarian and human 

rights protection, which has now become a serious issue to be dealt with. Since 1994, Commission 

22 Charter of the United Nations, 1 UNTS XVI, (24 October 1945). 
23 Ibid.Art. 51.; John Negroponte, "Letter to the President of Security Council (S/2001/946),"(October 8, 2001). 
24 Celia Dugger, "Indian Calls a Speech by Pakistan’s President ‘Dangerous’," New York Times May 29, 2002. 
25 UN Sub-Commission on the Promotion and Protection of Human Rights, Terrorism and human rights: Progress 
report prepared by Ms. Kalliopi K. Koufa, Special Rapporteur, E/CN.4/Sub.2/2001/31, (27 June 2001); Kalliopi K. Koufa, 
"Specific Human Rights Issues: New Priorities, in Particular Terrorism and Counter-Terrorism,"(Economic and Social 
Council, June 25, 2004). 
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on Human Rights is struggling hard to call for “minimum humanitarian standards,”26 which must 

include non-derogable rules of the LOAC and human rights norms such as limitation on use of 

force, due process right, prohibition of deportation, and rules of detention etc. The UN Secretary 

General, in the context of ‘war on terror’, also emphasized on “sustained efforts and broad 

strategy” to fight terrorism.27  

The ‘war on terror’ has put serious questions across regarding individual human dignity to 

prevail in all circumstances. Today, violations of humanitarian principles and evasion of 

distinction between international and non-international armed conflicts indicate two serious 

aspects of international legal regime. First is the irresponsible behavior and second is the protection 

of non-derogable norms. If behavior is not to set about then customary standards of humanity are 

required to be revisited. For years the scholars and legal experts have been discussing both of these 

concerns. They are of the opinion that efforts for counterterrorism must put in within the 

framework of rule of law and human rights must be protected.28 However, safeguarding human 

rights during an armed conflict is only possible if the LOAC and IHRL regimes work under a 

common framework. It has been discussed earlier in this chapter that there are differences between 

these two legal regimes. The LOAC impose restrictions on cruelty of war, however, it permits 

killings of combatants and even tolerates killings of civilians to certain extent. In an armed conflict, 

killing of an individual as combatant is permissible, while IHRL has limited applicability 

depending upon the states. 

8.3.2. Interplay between the LOAC and IHRL 

This relationship became blurred in the ‘war on terror,’ thus, diminished individual 

protection. It is because of partial fulfilment of jus ad bellum conditions and nonconformity with 

jus in bello framework. Therefore, it has three major areas of concern regarding the interplay 

between the LOAC and IHRL. The foremost concern is to determine the status of enemy detainees 

detained in prisons of Guantanamo Bay, Cuba and Bagram Air Base in Afghanistan. The US 

26 Minimum Humanitarian Standards, Human Rights Commission Resolution 1998/29, (April 17, 1998). 
27 Kofi Anan, "To Defeat Terrorism, We Need a Sustained Effort and Broad Strategy That Unite All 
Nations,"(SG/SM/7985-AFG/149, October 8, 2001). 
28 "Note to the Chair of the Counter-Terrorism Committee: A Human Rights Perspective on Counter-Terrorist 
Measures," (Office of the High Commissioner for Human Rights, 2002). 
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administration adopted an elusive approach towards the LOAC provisions of basic protection. 

Since the inception of Afghanistan conflict, the US-led coalition forces detained numerous 

al Qaeda suspects belong to different states. They have been detained and interrogated by US 

military to determine whom to prosecute and detain or who have useful information regarding 

al Qaeda network. Most of these detainees were transferred to other detention facilities.  

On November 13, 2001, the US President issued an order with an unprecedented scope, 

which empowered the President to determine the status of these detainees and also provide legal 

grounds to prosecute non-US citizens in military commissions.29 This Presidential order raised 

serious questions regarding determination of the status of detainees complied with the LOAC as 

both the US and Afghanistan are party to the Geneva Conventions, which provide a comprehensive 

legal framework in this regard. The Geneva Conventions clearly states that an individual is either 

PoW30 or a protected person.31 In this regard, ICRC commentary on the subject is quite significant, 

which states that “[t]here is no intermediate status; nobody in enemy hands can fall outside the 

law.”32 The third Geneva Convention further states that in case of doubt, a person must be treated 

as PoW until his status is not determined be a specially constituted tribunal.33 However, after some 

time, the US administration clarified that they would apply Geneva Convention on the detainees 

detained on the battlefield.34 On the other hand, the US administration called enemy detainees as 

‘unlawful’ or ‘non-privileged’ combatants. These terms do not appear in the Geneva Conventions 

of 1949. 

The denial of PoW status to Guantanamo detainees was in fact an unprecedented 

interpretation of the LOAC. Same was the case with prosecution of these detainees in US military 

commissions contrary to the Geneva Conventions. The use of term ‘unlawful’ combatants and 

prosecution under military commissions were left Guantanamo detainees without any 

internationally defined legal rights protection of their human dignity. Apart of these facts, 

29 "Prseident Bush's Military Order: Detention, Treatment, and Trial of Certain Non-Citizens in the War against 
Terrorism," (Federal Register Vol. 66, No. 222, November 13, 2001). 
30 GC (III), Art. 4. 
31 GC (IV), Art. 4. 
32 "Commentary on Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of War," (Geneva: 
ICRC, 1958), p. 51. 
33 GC (III), Art. 5. 
34 "Fact Sheet: Status of Detainees at Guantanamo," (Washington, D.C.: The White House, February 7, 2002). 
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Guantanamo detainees were also denied their rights under IHRL as their identities and charge 

sheets were not disclosed to their home states even their families.35 

The second important concern is the mechanism adopted by the US to determine rights of 

detainee and prosecute them through a unilateralist approach, thus, undermining well-defined 

international norms and judicial instruments. In this mechanism, no right of judicial appeal (in 

certain case very limited) or independent review was extended to the detainees and no explicit 

right to select their own attorneys. Decisions would be based on two-third majority of the members 

present even in the case of death sentence.36 This kind of arrangement for doing justice is a clear 

violation of Articles 82 – 108 of the third Geneva Convention of 1949. Article 105 identifies the 

rights of detainees that a detainee has the right to defense, right to counsel and right to call witness. 

It also requires the US to provide same rights to the PoWs as accorded to the members of its own 

forces.37 Article 75 of Additional Protocol I of the Geneva Conventions of 1949, however, clearly 

states that “anyone charged with an offense is presumed innocent until proved guilty” and trial will 

be held in an impartial court respecting principles of judicial procedures.”38  

In case of Guantanamo detainees, all such decisions were required to be taken by US 

President or Defense Secretary, therefore, do not hold the true spirit of international law. This 

mechanism is also against the human rights law. Article 2 of the International Covenant on Civil 

and Political Rights requires that “[e]ach State Party to the present Covenant undertakes to respect 

and to ensure to all individuals within its territory and subject to its jurisdiction the rights 

recognized in the present Covenant, without distinction.”39 The denial of basic right of minimum 

due process to Guantanamo detainees is a clear violation of this international legal bindings. 

Therefore, such judicial mechanism conflicting with recognized international standards would 

have devastating effects on human rights efforts to create a culture of respect and human dignity. 

Another important aspect is the use of prohibited weapons and civilian casualties in the 

‘war on terror.’ The LOAC has clear instructions on the subject that civilians are protect persons 

35 Fawzi v, US, 02-828, (July 2002). 
36 "Prseident Bush's Military Order: Detention, Treatment, and Trial of Certain Non-Citizens in the War against 
Terrorism." 
37 GC (III), Art. 82 – 108. 
38 AP (I), Art. 75 (4)(d). 
39 International Covenant on Civil and Political Rights. 
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until they take active part in the hostilities and if doubt prevails regarding differentiation between 

civilians and combatants then they must presumed to be civilians. In this regard, the principle of 

proportionality demands to avoid such attacks which may cause collateral damage or incidental 

loss of civilian life.40 However, the US military actions during Afghan conflict, have raised 

questions regarding non-adherence of the LOAC and violations of human rights. There were 

several incidents of collateral damage reported in media and by independent human rights 

observers, which raised serious concerns among Afghan leaders.41 The damage to civil property 

and civilian life was, somehow, directly related to the use of certain types of weapons in the ‘war 

on terror.’ The use of cluster bombs raised concerns under the LOAC. The Geneva Conventions 

prohibit the use of weapons that are cruel or cause unnecessary sufferings and do not distinguish 

between civilians and combatants. Therefore, the use of cluster bombs are prohibited as they create 

unnecessary sufferings due to having characteristics of mines42 and damage inflicted upon civilian 

life.   

The human rights violations occurred during the “war on terror” draw a conclusion that the 

US has failed to fulfil international obligations even those it has expressly consented. Furthermore, 

its unilateral approach towards international legal regimes is quite alarming not only for the respect 

of established international norms but also for the coherence of the LOAC and IHRL. The US 

courts decisions regarding Guantanamo detainees on related issues have settled the dust to certain 

extent. The decision of Federal Court in December 2003 declared the detention of non-citizens 

captured at Guantanamo without granting them access to US legal protections (access to council 

and a judicial forum to challenge their detention) was unconstitutional and a violation of 

international law.43 In June 2006, the Supreme Court commented that the Presidential order 

regarding detention of enemy detainees and prosecution methods are not in the true spirit of federal 

law. The court, therefore, struck down military commissions established to try suspected members 

40 AP (I), Art. 52. Also Marc W. Herold, "Dossier on Civilian Victims of United States' Aerial Bombing of Afghanistan: A 
Comprehensive Accounting [Revised]," Cursor, http://cursor.org/stories/civilian_deaths.htm..             
41 "Mounting Concern over Civilian Casualties," U.N. IRIN,January 7, 2002. A team of American military experts was 
sent to the province of Uruzgan in central Afghanistan to investigate the circumstances under which US aircraft 
bombed an Afghan wedding celebration, killing an estimated 48 civilians and wounding 117. Also "Pentagon Team to 
Examine Bomb Error," BBC News July 8, 2002. 
42 Convention on the Protection of the Use, Stockpiling, Production, and Transfer of Anti-Personnel Mines and on 
Their Destruction (1997). 
43 Gherebi v. Bush, 352 F.3d 1278 (9th Cir. 2003). 
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of al-Qaida.44 Furthermore, the court uphold that the detention itself is not made-up to serve as 

punishment for war crimes.45 

The court decisions indicate that the detention must not be taken as a personal conflict with 

detainee for which he has been captured. It is in fact the conflict of the state for which a detainee 

is fighting. Amidst these controversies, the most important court decision regarding the human 

rights protection came in Hamdan v. Rumsfeld. The court took the same position of ICJ in 

Nicaragua case that Common Article 3 of the Geneva Conventions must be a minimum yardstick 

to treat a detainee irrespective to its association with a signatory or non-signatory state.46 The court 

established this fact in its decision and affirmed the value of Common Article 3 in the ‘war on 

terror.’47 This decision happened to be a major policy shift in the US strategy of detention and in 

the ‘war on terror.’ In 2006, a memorandum was issued by US administration to ensure the 

minimum standards of Common Article 3 regarding treatment of detainees.48 The response to court 

decisions was not a case of special immunities provided to the detainees rather it was a corrective 

measure to repair the damage already done regarding the implementation of the LOAC in the ‘war 

on terror.’ 

The gap between the law and order and armed conflict paradigms in the ‘war on terror’ is 

not a matter of their legal frameworks. It is because of their interpretation and implementation. 

There are common principles governing human rights protection in both legal frameworks and 

significant in the ‘war on terror.’ The prohibition of torture in both the Geneva Conventions of 

1949 and Convention against Torture of 1984 is a common legal framework of both paradigms.49 

This cohesion can be argued on the basis that prohibition against torture under the LOAC is more 

rigorous than the IHRL but the basic principle of human rights protection will remain valid.50 The 

other common factors such as protection of life and liberty are relevant in both situations i.e. 

44 Charles Lane, "High Court Rejects Detainee Tribunals," The Washington Post June 30, 2006.       
45 Hamdi v. Rumsfeld, 542 US at 518. 
46 John P. Cerone, "Status of Detainees in Non-International Armed Conflict, and Their Protection in the Course of 
Criminal Proceedings: The Case of Hamdan V. Rumsfeld," ASIL Insight 10, no. 17  (July 14, 2006).  
47 Humdan v. Rumsfeld, 126 S. Ct. 2749 (2006). 
48 Deputy Secretary Defense, "Memorandum to Secretaries of Military Departments on Application of Common Article 
3 of the Geneva Conventions to the Treatment of Detainees in the Department of Defence,"(July 7, 2006).   
49 Geneva Convention (III).  
50 Yuval Shany, "The Prohibition against Torture and Cruel, Inhuman and Degrading Treatment and Punishment: Can 
the Absolute Be Relativized under Existing International Law?," Catholic University Law Review 56 (2007): pp. 837-49. 
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wartimes and peacetimes, therefore, cannot be taken as a matter of choice in any circumstances.51 

The Nuclear Weapons advisory opinion regarding validation of IHRL in wartimes can be used as 

legal grounds to fill the gap by generating new obligations for the states in counter-terrorism 

operations. The Hamdan v. Rumsfeld judgment can help to provide judicial guarantees in due 

process parallel to the LOAC. 

The common legal framework can only be possible if the ‘war on terror’ is taken as a new 

form of armed conflict governed by a new legal paradigm comprising rules and concepts of both 

the LOAC and IHRL. The concept of gap-filler paradigm may not be possible as it will have 

consequences for both the LOAC and IHRL. The major criticism will evolve around the military 

decision making and their freedom of action in counter-terrorism operations. It will also require to 

reinterpret or re-conceptualize the principles of the LOAC i.e. principles of proportionality and 

military necessity within the context of IHRL and above all to redefine the lex specialis status in 

armed conflict. There would be lot many issues to come forward for their resolution in this gap-

filler paradigm which may not be possible to address without introducing major structural change 

in the customary international law.  

8.4. Conclusions 

Aforementioned in view, the issue related to human rights protection in the ‘war on terror’ 

was the result of exercising ‘imperialist approach’52 towards international legal paradigms i.e. the 

LOAC and IHRL and attempting to create a parallel judicial mechanism contrary to the well-

established international norms and principles. The resort to force as a counter-terrorism measure 

and conduct of targeted killings and detention operations in other states must have serious jus ad 

bellum and jus in bello implications. In this backdrop, to establish correlation between the LOAC 

and IHRL is a cumbersome task conceptually as well as practically. The rules and norms of both 

legal paradigms governing human rights protection in counter-terrorism operations are common 

but the question remains valid regarding their applicability in specific manner. 

51AP (I); International Covenant on Civil and Political Rights (1966). 
52 Michael Ignatieff, "Nation-Building Lite," New York Times Magazine,July 28, 2002. 
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Realizing the fact that both the LOAC and IHRL are based on different ideological 

dispositions and their structural and institutional necessities to operate in different conditions, it is 

difficult, if not possible, to change their basic attributes may lead to problematic overstretching. 

Any such attempt may lose their inherent application in actual conditions for which these laws 

were enacted. The workable solution, therefore, may lie with the reevaluation of the concept of 

‘war on terror’ within the framework of Article 51 of the UN Charter, because the preemptive self-

defense translated into unilateral use of force against other states may not help to reach a logical 

conclusion. The legal course adopted by the US administration in the ‘war on terror’ was in fact 

an overreaction to 9/11 terrorist activities. Thereafter, empowerment of executive branch through 

presidential orders was again judicial and legislative oversight. The counter-terrorism measures 

placing under an armed conflict paradigm resulted into serious operational mistakes and collateral 

damage, thus, resulted into open up the debate regarding paradigm shift. This challenge, sooner or 

later, will have to face criticism based on social and war realities. 

However, reinventing of the LOAC can be visualized in light of basic humanitarian 

principles keeping in view the present day war realities. This concept would remove the distinction 

between international and non-international conflict by putting them together in a single 

application. It is because of growing instances of armed conflict which involve one or more states 

and non-state actors or between two or more groups of non-state actors. These armed conflicts do 

not carry the previous assumption that state plays central role in an armed conflict. Therefore, the 

envisaged paradigm will apply to all conflicts such as hostilities between two insurgent groups or 

state-sponsored paramilitary groups (irregular forces) or any militant group with no or 

decentralized command structure or having no territorial base. The definition of an ‘armed 

conflict,’ which previously not available as such, will also include organized terrorist groups. The 

confusing violent situations traditionally regarded as law-enforcement issues but having a certain 

threshold such as riots and spondaic acts of violence may be included in this new paradigm with 

all legal standards.  

The status of a lawful combatant will be reconstituted and a functional definition not based 

on rules rather on standards be worked out. Combatants who commit war crimes should be subject 

to criminal proceedings in civilian or military courts. Due process be given clear importance 

without spatial or temporal limitations. Recognition of a combatant or non-combatant be made in 
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a given time period and minimal due process rights to be given to detainees. The monitoring system 

may be evolved to monitor prosecution proceedings. If secrecy is at all to maintain then judicial 

review system be incorporated. Once own citizen is declared as enemy detainee then the courts 

would only inquire that whether detention is justified under given circumstances. 

These suggestions are primary in nature and may not satisfy a huge task of 

reconceptualization of existing LOAC, which is based on centuries old traditions and large 

international consensus. Another possibility is that these suggestions are just an idea which may 

not possibly be appreciated in the form of a new legal paradigm but these are given just to provide 

food for thought. Because, in the longer run, there will definitely be a requirement to revisit the 

LOAC to provide better safeguards consistent with emerging security and human rights threats. If 

it is not possible at all then we must look into the jus ad bellum principles and put more restrictions 

on use of force by establishing more protective legal regime and more authoritative mechanism 

for its implementation. 
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Conclusions 

September 11 was, undoubtedly, a tragedy for whole international community. It was a 

critical moment for international rule of law to change its legal perspective in either way i.e. 

reassurance for shared commitment towards international peace and security under the UNSC or 

face serious consequences for international legal regime, if disregarded. Soon after September 11 

terrorist attacks, the UNSC prompt response was the determination to combat terrorism effectively 

through states’ cooperation and willingness to hold to account those responsible for these attacks. 

At that point of time, it could have been better if international rule of law took its legal disposition 

to reassert over the chaotic situation and uphold its credibility and effectiveness by consolidating 

accountability norms, improving multilateral enforcement mechanism, strengthening international 

criminal justice structure and invoking collective security system. However, the legal discourse of 

the ‘war on terror’ overwhelmed by unilateral military campaigns, unfolded itself quite differently. 

9.1. Right of Self-Defense 

Our earlier discussion indicates that despite considerate behavior of the UNSC related to 

counterterrorism measures, the US did not engage it to seek its official authorization while 

resorting to force in Afghanistan. This was an unlawful act to use force unilaterally because it did 

not fall into any of the two circumstances in which such action is permitted: in individual or 

collective self-defense or in pursuant to the mandate given by the UNSC. The US did not even 

take reference of the UNSC earlier declaration1 that condemned acts of September 11 terrorism as 

a threat to international peace and security but did not authorize use of force in response. Knowing 

fully well the conditions of legitimate self-defense, the US explicitly justified its action under 

Article 51 of the UN Charter and even though reported it to the UNSC.2 

1 "A More Secure World: Our Shared Responsibility," (U.N., 2004). 
2 John Negroponte, "Letter to the President of Security Council,"(October 8, 2001). Also see Appendix D. 
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9.1.1 Interpretation of Article 51 

The justifications for using force against Afghanistan not only marginalized the UN 

collective security system but also introduced an imperialistic interpretation of self-defense under 

Article 51. This interpretation contemplated self-defense against terrorist organizations (non-state 

actors) and prompted intervention in those states not legally responsible for any such attack being 

defended against, resultantly the concept of ‘regime change’ through military intervention 

appeared to be a legitimate objective of self-defense.3 The present-day academic debate on the 

subject indicates that the interpretation of Article 51 of the UN Charter has two views i.e. narrow 

view and broad view. The narrow view considers that “Article 51 is an exhaustive statement of the 

right to self-defense [and] imposes restrictions on the right of self-defense in response to an armed 

attack.” Whereas, wide view opines that “the reference to inherent right in Article 51 preserves a 

customary law of right of self-defense,” thus provides the right to take action in anticipatory self-

defense.4  The wide interpretation is highly contested among scholars and has also been rejected 

by 1969 Vienna Convention5 and ICJ in Congo v. Uganda.6  

The UN Charter clearly provides a framework for the use of force under Article 51 and the 

UNSC has the authority to act preventively; no other means would deflect it.”7 The post-UN 

Charter period witnessed many asymmetric threats posed by non-state actors but they did not alter 

the legal settings of international peace and security paradigm or not even challenged its validity. 

The only dissimilarity found is that today threats posed by non-state actors are transnational in 

nature, which require transnational solution through multilateral approach because no single state 

can make security arrangements for itself to deal transnational terrorism alone. Therefore, the 

concept of preemptive self-defense has no concession in the contemporary international law and 

3 Winston P. Nagan and Craig Hammer, "The New Bush National Security Doctrine and the Rule of Law," Berkeley J. 
Int'l L 22, no. 3 (2004): p.365. 
4 Christine Gray, International Law and the Use of Force(Oxford: Oxford University Press, 2004), p.60. 
5 Vienna Convention on the Law of Treaties, 22 May 1969, 1155 UNTS 331 (entered into force 27 January 1980). Article 
31 regarding General Rules of Interpretation, reads that “a treaty shall be interpreted in good faith in accordance with 
the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” 
6 Armed Activities on the Territory of the Congo (Dem. Rep. Congo V. Uganda), I.C.J. 168, 222(December 19, 2005). 
7 "A More Secure World: Our Shared Responsibility." (U.N., 2004). 
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the UNSC also has the authority to take a decision in accordance with Articles 41 and 42 of the 

UN Charter to counter any such anticipated threats if ever exist.8

9.1.2. Use of Force against Afghanistan 

Keeping aforesaid in view, it is quite evident that the use of force against Afghanistan does 

not comply with jus ad bellum principles, thus, unlawful and unjustifiable under international legal 

norms. Although, it is a fact that terrorist assault occurred on September 11 but it did not constitute 

that the US actually suffered an ‘armed attack.’9 Even if it could be established that Taliban regime 

was supporting al Qaeda suspects and providing them safe havens and held responsible for these 

terrorist attacks,10 again such proposition do not bring it legally corresponding to an armed attack. 

Furthermore, none of the UNSC resolutions considered September 11 terrorist activities as armed 

attack. The US Congress itself did not call these terrorist activities as armed attack. However, if it 

all is considered that the US suffered an armed attack even then use of force against Afghanistan 

is unlawful, because the attack was over by the time military operation was launched. The US had 

also admitted in its letter to the UNSC President that the inquiry did not confirm Taliban 

government’s direct involvement in September 11 attacks. If Taliban did not exercise its control 

over the operation, therefore, under the principle of state responsibility, they could not held 

responsible for these attacks.11  

The ‘war on terror’ failed to comply with basic customary international law principles i.e. 

necessity, immediacy and proportionality. As we have discussed in Chapter 2 that the traditional 

scholars and theorists while discussing just war concept, had always urged to wage a war as a last 

resort, if at all unavoidable. The measures adopted by the UNSC along with use of diplomacy, 

effective intelligence and extradition procedures could have averted such unlawful acts but the US 

did not adequately pursued peaceful settlement of the crisis. President Bush and his legal team 

8 See Appendix E. 
9 In both the UN Charter and the Washington Treaty, armed attack refers to attack by states upon states. It has also 
been confirmed by the ICJ in Advisory Opinion, Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, 43 I.L.M. 1009 (9 July 2004). 
10 The US admitted in its letter addressed to the President of UNSC that al Qaeda had central role in September 11 
terrorism but no link was established between Taliban and hijackers. Also see Appendix D.  
11 Prosecutor v Tadic 
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were, perhaps, more inclined towards use of inherent right of self-defense than negotiations with 

Taliban regime, consequently, war was given preference as a preemptive self-defense.       

The matter of fact is that the US has not been affected much by terrorism as compare to the 

rest12 since September 11 but it keeps claiming legitimacy of its unilateral military interventions 

in contrast to international legal and moral norms. This kind of situation usually rises when states 

have weak arguments to justify their actions legally. They generally use their influence and flex 

their muscles to build a favorable opinion politically and morally. They also manipulate the rules 

when empirical evidences are either weak or do not commensurate with their own interests. 

Hegel’s positivism hypothesizes the same behavior of states, who are influential and powerful 

among others. They do not pay much attention to international law until and unless law itself 

proves to be subservient of their vested interests. Therefore, it is the state-will that forced the US 

to override the authority of the UNSC. They bypassed all constraints by manipulating Article 51 

in their own favor despite the fact that the rules restrict to do so. On the other hand, the UNSC was 

also unable to bind the US regarding its voluntary acceptance of self-restriction. 

9.2. International Legal Framework 

This thesis remained focused on the measures taken in the ‘war on terror’ to assess them 

as lawful or unlawful acts within the legal framework of international law in general and the LOAC 

in particular. Amidst of this enquiry, no gaping hole was identified, which could have made 

contemporary international legal paradigm excessively complex or inaccessible to respond to the 

security challenges emerged out of September 11 terrorist attacks. This legal framework provides 

adequate rules and fairly workable mechanism to counter terrorism or any such threat to 

international peace and security. It protects states and individuals from unlawful and arbitrary 

interferences by restricting certain rights and actions to ensure their security and public order. It 

only appeared to be inadequately responsive to September 11 and less effective in the ‘war on 

terror’ because of the fragility of respect for it. In this regard, the UN Secretary General Kofi 

Annan endorsed his remarks that: 

12 "Report on Incidents of Terrorism 2005," (National Counterterrorism Centre, April 11, 2006). 
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“Terrorism is a global threat … but its consequences affect every aspect of the United 

Nations agenda – from development to peace to human rights and the rule of law.”13    

As it has discussed earlier that the use of force in self-defense should be a last resort after 

exhausting all peaceful means. This belief finds due consideration in contemporary international 

legal framework under the mechanism of international criminal law and justice. The criminal law-

enforcement might constitute an effective counterterrorism strategy than use of force against 

terrorism. Its legitimacy is indisputable when implemented in accordance to the IHRL to protect 

the rights of victims through criminal process. It also invokes the right and responsibility of states 

to restore rule of law by stopping breach and securing accountability within the framework of the 

law. The existing perception regarding inadequacy of international framework in the ‘war on 

terror’ is not rightfully justified, because the protection system it provides is based on centuries 

old deliberation and adequate for any such situation. This kind of perception, however, only occurs 

when incoherent approach is followed towards its legal framework or misinterpret its principles 

deliberately to achieve desired objectives.  

9.3. Application of the LOAC 

The legal issues regarding applicability of the LOAC in the ‘war on terror’ have already 

been sketched out in previous chapters. These issues are generally related to exercise of the     

state-will, selectivity in choosing and applying the law, perplexing its content and relevance, 

undermining the objectivity of implementation mechanism and particularly erosion of the 

principles of legality and state responsibility. The US response to September 11 attacks was quite 

sporadic and had different manifestations. The marginalization of law-enforcement paradigms 

through preferment of unfettered executive powers was in fact an oversight of the lawfulness of 

measures taken in preemptive self-defense. Therefore, issuance of executive orders and directives 

to withdraw judicial review process, employ summary extradition procedures, establish ad hoc 

military commissions and restrict fair trial guarantees turned out to be an obscured phenomenon.   

13 Kofi Annan, "Three-Pronged Counter-Terrorism Strategy," news release, October 4, 2002. 
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9.3.1. Selectivity of the Law 

The amorphous enactment of excessive executive powers without any safety valve to use 

force is a clear expression of absolute unilateralism. Therefore, launching a military campaign 

against Afghanistan was somewhat a denial to collective security system or a matter of choice 

between necessity and state supremacy under the influence of state-will. The principle of necessity 

always corresponds to the principle of proportionality under international law. If there is a 

necessity to use force then proportionality must be maintained to reduce sufferings and loss of life 

by applying relevant rules without any discrimination. Under principle of legality, a law cannot be 

a matter of choice in same situation i.e. relevant for one but irrelevant for other. When it is accepted 

that the LOAC is applicable in an armed conflict then showing resistance for its relevance to that 

conflict is unjustifiable.  

This kind of unstructured approach is usually referred to exceptionalism. Although, the US 

has been criticizing the unlawful practices of arbitrary detentions and inhumane treatments of 

detainees by other states but in case of the ‘war on terror,’ nothing becomes a matter of human 

rights violation. In Iraq war, the US insisted Iraqis to maintain respect for American PoW rights 

but in the ‘war on terror,’ the enemy detainees were not even considered as lawful combatants, 

thus, denied their basic rights. Such discriminatory behavior shows that international law is meant 

for weak not for the powerful ones. The states with influencing authority and powerful status have 

the privilege to defy it as and when needed. It has a very negative impact on the behavior of 

international community as a whole. In the post-September 11 period, it has been observed with a 

great concern that states show reluctance to enforce international legal standards e.g. Taliban 

refusal to handover al Qaeda suspects to the US, human rights violations in Iraq and Afghanistan 

and even non-compliance with the UNSC resolutions on Iraq.  

9.3.2. Hand-pick Approach 

The hand-pick approach determines which areas of law is applicable and which rules are 

not to follow in accordance to the policy objectives. This approach is contrary to the international 

legal norms and principles. The principle of legality maintains that international law is 

ascertainable and non-retrospective, therefore, acknowledging law momentarily or redundant it as 

no more advantageous is a dangerous behavior for international legal regime. As it has been 
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observed in previous chapters that the targeted killing of al Qaeda suspects had been carried out 

by applying the LOAC standards to justify such actions but at the same time these rules were not 

accepted to determine the status of al Qaeda detainees as PoWs, thus, they were treated and 

prosecuted outside the context of this legal regime. This hand-pick approach was in line with the 

US policy objectives to consider enemy detainees as criminals, thus, denied them protection under 

the LOAC.  

The argument behind hand-pick approach is that protection cannot be afforded to every 

one because there are certain individuals who are dangerous and beyond the protection of law. 

This argument not only creates confusion about the law but also complicates its application. It 

focuses on limited provisions of the LOAC, which are applicable to deal with a particular situation 

but largely ignores the basic principles of the law that ensure basic rights for every one irrespective 

of their status. The manipulation of rules to achieve legal and political objectives definitely 

obscures the law and challenges its validity especially in post-September 11 scenario. In the ‘war 

on terror,’ the most confusing state regarding applicability of the LOAC was the categorization of 

this conflict as international or non-international armed conflict and declaring enemy combatants 

as unlawful combatants and enemy aliens. This confusion further complicated the applicability of 

Common Articles 2 and 3 of the Four Geneva Conventions of 1949, which led to a prolonged 

academic debate regarding inadequacy of contemporary laws of war to deal with the war against 

terrorism. However, this discussion was concluded to a certain degree when the US Supreme Court 

clearly determined the nature of this conflict as non-international armed conflict and asserted that 

the minimum protection be given to detainees under the framework of Common Article 3. This 

hand-pick approach was in fact a clear violation of international legal norms and a setback for 

international rule of law. 

9.3.3. Reaction of International Community 

The initial post-September 11 period has been a shockwave for international legal regime 

as the situation remains uncertain and indistinguishable. The international community at large had 

a sympathetic approach towards the US stance over September 11 attacks and the measures 

adopted to counter terrorism. However, the unilateral use of force against Afghanistan followed 

by doctrine of preemption and National Security Strategy triggered a reaction worldwide. The 
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concepts of collective security and multilateralism once again came on surface with reassertion of 

both by the states. The reported violations of human rights and humanitarian principles at the 

detention facilities have driven this reaction domestically as well as internationally. All those states 

whose citizens have been detained without giving them due right of legal process have been 

criticizing such human rights practices, which are not only below the international standards but 

also derogation of human dignity. The dormant behavior of the UNSC and big powers in favor of 

security imperatives and counterterrorism strategy is not helping them to assess the compatibility 

between measures taken with human rights standards and humanitarian law. On the other hand, 

the judicial activism is quite significant at domestic level in pursing the cases to uphold basic rights 

of detainees and to reassert the role of judicial system in the time of conflict. It may serve the 

purpose at international level to maintain respect for the rule of law by eliminating the uncertainties 

regarding inadequacy and ineffectiveness of international legal standards. 

9.4. Challenges for the International Legal Regime 

It is always difficult to analyze the overall impact of recently occurred armed conflict on 

international rule of law but it is possible to offer views on particular aspects of the conflict. In the 

‘war on terror,’ the violations committed and standards maintained for protection without 

individual accountability may have less impact on wrong-doers but there is a greater possibility, 

as time will suggest, to witness a continuous erosion of much needed legitimacy of the law. The 

developments mentioned above are a reminder of the dangers of a reckless and irresponsible 

approach to international law. It is much needed to address the fundamental challenges posed by 

both terrorism and counterterrorism.  

9.4.1. Terrorism and Counterterrorism 

The key challenge ahead is the irritant of terrorism and ill-assorted strategy of 

counterterrorism. No one can erase the images of September 11 and no one can even deny its 

stringent proliferation since then. However, the chilling treatment of this blatant issue did not serve 

the purpose rather it stimulated the debate on effectiveness of counterterrorism strategy pursued to 

date. It is largely happened because states did not pay must attention and respect to the framework 

of international law. They have been neglecting its effectiveness one way or the other and do not 

let it to resort its authority against terrorism rather undermining it further. If it all remains stagnant 
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and states do not opt for right choice by promoting respect for international rule of law essential 

to reduce devastating effects of the ‘war on terror’ then likely scenario would be the permanent 

erosion of the law and its protection system. It is the time that states must respond to this challenge 

in a cohesive way by reasserting international law within its legal framework under principles of 

legality and due process. 

This reassertion will restore the confidence of states in international legal framework that 

has the capacity and relevance to deal with terrorism and address its consequences effectively. The 

international criminal law and its enforcement mechanism must be given preference over the use 

of force in self-defense while dealing with terrorism. An attempt to introduce a new legal 

framework for use of force to deal with the challenges like September 11 would be unproductive 

rather detrimental for normative principles of the law. The IHRL is effective enough, if given 

central role, to deal with such crisis without any restriction of time and space. It also provides 

flexibility to the states to assert their authority within its law-enforcement mechanism. There is no 

need of establishing new legal framework to deal with terrorism or counterterrorism. The 

universality of the law itself demonstrates its comprehensive system of protection of all. 

9.4.2. Collective Security Paradigm 

The objectivity of the law can only be achieved when it is applied under its defined 

procedural principles. In this regard, the role of collective security system is important within 

international legal framework. The recent debate on the effectiveness of collective security 

mechanism is also tracing its roots in the idea of restructuring the Security Council. This should 

not be a case regarding the ‘war on terror’ and implementation of international legal regime. At 

this point of time, the most important considerations should be that how to regain confidence of 

the states in collective security paradigm. It provides the only multilateral platform, which can be 

used to restrict unfettered use of power by state or non-state actors. The Security Council must 

resolute itself against contemporary threats to international peace and security through strict but 

apposite measures to deal with such threats. It must also establish its authority indiscriminately 

over the wrong-doers who frequently bypass its legitimate role in collective security. 

The legitimacy of international legal system depends on indiscriminate application of the 

law and asserting aboveboard constraints on powerful as well as weak states. All those who don’t 
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comply with the fundamental norms of the law, must hold to account. The accountability 

mechanism must not tilt in the favor of one and punish other. Anyone, who violates the law either 

through terrorism or under the umbrella of counterterrorism must be held responsible for such 

violations. If it is not done then it would be difficult for future generations to determine who is 

right and who is wrong. In this regard, the role of neutral or less effected states is very important 

to bring the culprit to justice. They must fulfill their obligations under international law 

individually and collectively to contain the serious breaches of the law.  

The responsibility to comply with the law does not limit itself to moral and political 

obligations.  It has a wide canvas to reflect efforts for establishing the rule of law, developing the 

law to meet future challenges, observing human rights, showing commitment for humanitarian and 

criminal laws and above all ensuring state practices in accordance to the law. The efforts do not 

end with the reiterating international legal standards, the most important aspect which usually left 

out is ensuring respect for international rule of law. Once respect is ensured then it will 

automatically clarify the rules and strengthen its implementation.       
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APPENDIX - A 

For Immediate Release
Office of the Press Secretary

September 20, 2001

Address to a Joint Session of Congress and the American People 
United States 
Capitol 
Washington, D.C. 

 View the President's Remarks  
 Listen to the President's Remarks 9:00 P.M. EDT 

THE PRESIDENT:  Mr. Speaker, Mr. President Pro Tempore, members of Congress, and fellow 
Americans:   

In the normal course of events, Presidents come to this chamber to report on the state of the Union. 
Tonight, no such report is needed.  It has already been delivered by the American people. 

We have seen it in the courage of passengers, who rushed terrorists to save others on the ground -
- passengers like an exceptional man named Todd Beamer.  And would you please help me to 
welcome his wife, Lisa Beamer, here tonight.  (Applause.) 

We have seen the state of our Union in the endurance of rescuers, working past exhaustion.  We 
have seen the unfurling of flags, the lighting of candles, the giving of blood, the saying of prayers -
- in English, Hebrew, and Arabic.  We have seen the decency of a loving and giving people who 
have made the grief of strangers their own. 

My fellow citizens, for the last nine days, the entire world has seen for itself the state of our Union -
- and it is strong.  (Applause.) 

Tonight we are a country awakened to danger and called to defend freedom.  Our grief has turned to 
anger, and anger to resolution.  Whether we bring our enemies to justice, or bring justice to our 
enemies, justice will be done.  (Applause.) 

I thank the Congress for its leadership at such an important time.  All of America was touched on the 
evening of the tragedy to see Republicans and Democrats joined together on the steps of this Capitol, 
singing "God Bless 
America."  And you did more than sing; you acted, by delivering $40 billion to rebuild our communities 
and meet the needs of our military. 

Speaker Hastert, Minority Leader Gephardt, Majority Leader Daschle and Senator Lott, I thank you 
for your friendship, for your leadership and for your service to our country.  (Applause.)   
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And on behalf of the American people, I thank the world for its outpouring of support.  America will 
never forget the sounds of our National Anthem playing at Buckingham Palace, on the streets of 
Paris, and at Berlin's Brandenburg Gate.   

We will not forget South Korean children gathering to pray outside our embassy in Seoul, or the 
prayers of sympathy offered at a mosque in Cairo.  We will not forget moments of silence and days 
of mourning in Australia and Africa and Latin America. 

Nor will we forget the citizens of 80 other nations who died with our own:  dozens of Pakistanis; more 
than 130 
Israelis; more than 250 citizens of India; men and women from El Salvador, Iran, Mexico and Japan; 
and hundreds of British citizens.  America has no truer friend than Great Britain.  (Applause.)   Once 
again, we are joined together in a great cause -- so honored the British Prime Minister has crossed 
an ocean to show his unity of purpose with America.  Thank you for coming, friend.  (Applause.) 

On September the 11th, enemies of freedom committed an act of war against our country.  
Americans have known wars -- but for the past 136 years, they have been wars on foreign soil, 
except for one Sunday in 1941.  Americans have known the casualties of war -- but not at the center 
of a great city on a peaceful morning.  Americans have known surprise attacks -- but never before on 
thousands of civilians.  All of this was brought upon us in a single day -and night fell on a different 
world, a world where freedom itself is under attack. 

Americans have many questions tonight.  Americans are asking:  Who attacked our country?  The 
evidence we have gathered all points to a collection of loosely affiliated terrorist organizations known 
as al Qaeda.  They are the same murderers indicted for bombing American embassies in Tanzania 
and Kenya, and responsible for bombing the USS Cole. 

Al Qaeda is to terror what the mafia is to crime.  But its goal is not making money; its goal is remaking 
the world -and imposing its radical beliefs on people everywhere. 

The terrorists practice a fringe form of Islamic extremism that has been rejected by Muslim scholars 
and the vast majority of Muslim clerics -- a fringe movement that perverts the peaceful teachings of 
Islam.  The terrorists' directive commands them to kill Christians and Jews, to kill all Americans, and 
make no distinction among military and civilians, including women and children. 

This group and its leader -- a person named Osama bin Laden -- are linked to many other 
organizations in different countries, including the Egyptian Islamic Jihad and the Islamic Movement 
of Uzbekistan.  There are thousands of these terrorists in more than 60 countries.  They are 
recruited from their own nations and neighborhoods and brought to camps in places like 
Afghanistan, where they are trained in the tactics of terror.  They are sent back to their homes or 
sent to hide in countries around the world to plot evil and destruction. 

The leadership of al Qaeda has great influence in Afghanistan and supports the Taliban regime in 
controlling most of that country.  In Afghanistan, we see al Qaeda's vision for the world. 

Afghanistan's people have been brutalized -- many are starving and many have fled.  Women are 
not allowed to attend school.  You can be jailed for owning a television.  Religion can be practiced 
only as their leaders dictate.  A man can be jailed in Afghanistan if his beard is not long enough.   

The United States respects the people of Afghanistan -- after all, we are currently its largest source 
of humanitarian aid -- but we condemn the Taliban regime.  (Applause.)  It is not only repressing its 
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own people, it is threatening people everywhere by sponsoring and sheltering and supplying terrorists.  
By aiding and abetting murder, the Taliban regime is committing murder.   

And tonight, the United States of America makes the following demands on the Taliban:  Deliver to 
United States authorities all the leaders of al Qaeda who hide in your land. (Applause.)  Release all 
foreign nationals, including American citizens, you have unjustly imprisoned.  Protect foreign 
journalists, diplomats and aid workers in your country.  Close immediately and permanently every 
terrorist training camp in Afghanistan, and hand over every terrorist, and every person in their 
support structure, to appropriate authorities.  (Applause.)  Give the United States full access to 
terrorist training camps, so we can make sure they are no longer operating.   

These demands are not open to negotiation or discussion.  (Applause.)  The Taliban must act, and 
act immediately.  They will hand over the terrorists, or they will share in their fate.   

I also want to speak tonight directly to Muslims throughout the world.  We respect your faith.  It's 
practiced freely by many millions of Americans, and by millions more in countries that America counts 
as friends.  Its teachings are good and peaceful, and those who commit evil in the name of Allah 
blaspheme the name of Allah.  (Applause.)  The terrorists are traitors to their own faith, trying, in 
effect, to hijack Islam itself.  The enemy of America is not our many Muslim friends; it is not our many 
Arab friends.  Our enemy is a radical network of terrorists, and every government that supports them.  
(Applause.) 

Our war on terror begins with al Qaeda, but it does not end there.  It will not end until every terrorist 
group of global reach has been found, stopped and defeated.  (Applause.) 

Americans are asking, why do they hate us?  They hate what we see right here in this chamber -- a 
democratically elected government.  Their leaders are self-appointed.  They hate our freedoms -- our 
freedom of religion, our freedom of speech, our freedom to vote and assemble and disagree with 
each other. 

They want to overthrow existing governments in many Muslim countries, such as Egypt, Saudi Arabia, 
and 
Jordan.  They want to drive Israel out of the Middle East.  They want to drive Christians and Jews out 
of vast regions of Asia and Africa. 

These terrorists kill not merely to end lives, but to disrupt and end a way of life.  With every atrocity, 
they hope that America grows fearful, retreating from the world and forsaking our friends.  They stand 
against us, because we stand in their way. 

We are not deceived by their pretenses to piety.  We have seen their kind before.  They are the heirs 
of all the murderous ideologies of the 20th century.  By sacrificing human life to serve their radical 
visions -- by abandoning every value except the will to power -- they follow in the path of fascism, 
and Nazism, and totalitarianism.  And they will follow that path all the way, to where it ends:  in 
history's unmarked grave of discarded lies. (Applause.)   

Americans are asking:  How will we fight and win this war?   We will direct every resource at our 
command -- every means of diplomacy, every tool of intelligence, every instrument of law 
enforcement, every financial influence, and every necessary weapon of war -- to the disruption and 
to the defeat of the global terror network. 
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This war will not be like the war against Iraq a decade ago, with a decisive liberation of territory and 
a swift conclusion.  It will not look like the air war above Kosovo two years ago, where no ground 
troops were used and not a single American was lost in combat. 

Our response involves far more than instant retaliation and isolated strikes.  Americans should not 
expect one battle, but a lengthy campaign, unlike any other we have ever seen.  It may include 
dramatic strikes, visible on TV, and covert operations, secret even in success.  We will starve terrorists 
of funding, turn them one against another, drive them from place to place, until there is no refuge or 
no rest.  And we will pursue nations that provide aid or safe haven to terrorism.  Every nation, in every 
region, now has a decision to make. Either you are with us, or you are with the terrorists.  (Applause.)  
From this day forward, any nation that continues to harbor or support terrorism will be regarded by 
the United States as a hostile regime. 

Our nation has been put on notice:  We are not immune from attack.  We will take defensive measures 
against terrorism to protect Americans.  Today, dozens of federal departments and agencies, as well 
as state and local governments, have responsibilities affecting homeland security.  These efforts must 
be coordinated at the highest level.  So tonight I announce the creation of a Cabinet-level position 
reporting directly to me -- the Office of Homeland Security.   

And tonight I also announce a distinguished American to lead this effort, to strengthen American 
security: a military veteran, an effective governor, a true patriot, a trusted friend -- Pennsylvania's Tom 
Ridge.  (Applause.)  He will lead, oversee and coordinate a comprehensive national strategy to 
safeguard our country against terrorism, and respond to any attacks that may come.   

These measures are essential.  But the only way to defeat terrorism as a threat to our way of life is to 
stop it, eliminate it, and destroy it where it grows.  (Applause.) 

Many will be involved in this effort, from FBI agents to intelligence operatives to the reservists we 
have called to active duty.  All deserve our thanks, and all have our prayers.  And tonight, a few 
miles from the damaged Pentagon, I have a message for our military:  Be ready.  I've called the 
Armed Forces to alert, and there is a reason.  The hour is coming when America will act, and you 
will make us proud.  (Applause.) 

This is not, however, just America's fight.  And what is at stake is not just America's freedom.  This is 
the world's fight.  This is civilization's fight.  This is the fight of all who believe in progress and pluralism, 
tolerance and freedom. 

We ask every nation to join us.  We will ask, and we will need, the help of police forces, intelligence 
services, and banking systems around the world.  The United States is grateful that many nations 
and many international organizations have already responded -- with sympathy and with support.  
Nations from Latin America, to Asia, to Africa, to Europe, to the Islamic world.  Perhaps the NATO 
Charter reflects best the attitude of the world:  An attack on one is an attack on all. 

The civilized world is rallying to America's side.  They understand that if this terror goes unpunished, 
their own cities, their own citizens may be next.  Terror, unanswered, can not only bring down 
buildings, it can threaten the stability of legitimate governments.  And you know what -- we're not 
going to allow it.  (Applause.) 

Americans are asking:  What is expected of us?  I ask you to live your lives, and hug your children.  I 
know many citizens have fears tonight, and I ask you to be calm and resolute, even in the face of a 
continuing threat. 
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I ask you to uphold the values of America, and remember why so many have come here.  We are in 
a fight for our principles, and our first responsibility is to live by them.  No one should be singled out 
for unfair treatment or unkind words because of their ethnic background or religious faith.  
(Applause.) 

I ask you to continue to support the victims of this tragedy with your contributions.  Those who want 
to give can go to a central source of information, libertyunites.org, to find the names of groups 
providing direct help in New York, Pennsylvania, and Virginia. 

The thousands of FBI agents who are now at work in this investigation may need your cooperation, 
and I ask you to give it. 

I ask for your patience, with the delays and inconveniences that may accompany tighter security; and 
for your patience in what will be a long struggle. 

I ask your continued participation and confidence in the American economy.  Terrorists attacked a 
symbol of American prosperity.  They did not touch its source.  America is successful because of the 
hard work, and creativity, and enterprise of our people.  These were the true strengths of our economy 
before September 11th, and they are our strengths today. (Applause.) 

And, finally, please continue praying for the victims of terror and their families, for those in uniform, 
and for our great country.  Prayer has comforted us in sorrow, and will help strengthen us for the 
journey ahead. 

Tonight I thank my fellow Americans for what you have already done and for what you will do.  And 
ladies and gentlemen of the Congress, I thank you, their representatives, for what you have already 
done and for what we will do together. 

Tonight, we face new and sudden national challenges.  We will come together to improve air safety, 
to dramatically expand the number of air marshals on domestic flights, and take new measures to 
prevent hijacking.  We will come together to promote stability and keep our airlines flying, with direct 
assistance during this emergency.  (Applause.) 

We will come together to give law enforcement the additional tools it needs to track down terror here 
at 
home.  (Applause.)  We will come together to strengthen our intelligence capabilities to know the plans 
of terrorists before they act, and find them before they strike.  (Applause.) 

We will come together to take active steps that strengthen America's economy, and put our people 
back to work. 

Tonight we welcome two leaders who embody the extraordinary spirit of all New Yorkers:  Governor 
George Pataki, and Mayor Rudolph Giuliani.  (Applause.)  As a symbol of America's resolve, my 
administration will work with Congress, and these two leaders, to show the world that we will rebuild 
New York City.  (Applause.)    

After all that has just passed -- all the lives taken, and all the possibilities and hopes that died with 
them -- it is natural to wonder if America's future is one of fear.  Some speak of an age of terror.  I 
know there are struggles ahead, and dangers to face.  But this country will define our times, not 
be defined by them.  As long as the United States of America is determined and strong, this will 
not be an age of terror; this will be an age of liberty, here and across the world.  (Applause.) 

198 
 



Great harm has been done to us.  We have suffered great loss.  And in our grief and anger we have 
found our mission and our moment.  Freedom and fear are at war.  The advance of human freedom 
-- the great achievement of our time, and the great hope of every time -- now depends on us.  Our 
nation -- this generation -- will lift a dark threat of violence from our people and our future.  We will 
rally the world to this cause by our efforts, by our courage.  We will not tire, we will not falter, and we 
will not fail.  (Applause.) 

It is my hope that in the months and years ahead, life will return almost to normal.  We'll go back to 
our lives and routines, and that is good.  Even grief recedes with time and grace.  But our resolve 
must not pass.  Each of us will remember what happened that day, and to whom it happened.  We'll 
remember the moment the news came -- where we were and what we were doing.  Some will 
remember an image of a fire, or a story of rescue.  Some will carry memories of a face and a voice 
gone forever. 

And I will carry this:  It is the police shield of a man named George Howard, who died at the World 
Trade Center trying to save others.  It was given to me by his mom, Arlene, as a proud memorial to 
her son.  This is my reminder of lives that ended, and a task that does not end.  (Applause.) 

I will not forget this wound to our country or those who inflicted it.  I will not yield; I will not rest; I will 
not relent in waging this struggle for freedom and security for the American people. 

The course of this conflict is not known, yet its outcome is certain.  Freedom and fear, justice and 
cruelty, have always been at war, and we know that God is not neutral between them.  (Applause.) 

Fellow citizens, we'll meet violence with patient justice -- assured of the rightness of our cause, and 
confident of the victories to come.  In all that lies before us, may God grant us wisdom, and may He 
watch over the United States of America. 

Thank you.  (Applause.) 

                            END          9:41 P.M. EDT 
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 US Congress Joint Resolution   

 
115 STAT. 224PUBLIC LAW 107–40—SEPT. 18, 2001 

Public Law 107–40 
107th Congress 
 

 PUBLIC LAW 107–40—SEPT. 18, 2001 115 STAT. 225 

 

Approved September 18, 2001.  

LEGISLATIVE HISTORY—S.J. Res. 23 (H.J. Res. 64): 
CONGRESSIONAL RECORD, Vol. 147 (2001): 
Sept. 14, considered and passed Senate and House. 
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 37 (2001): 
Sept. 18, Presidential statement. 

 Sept. 18, 2001 
[S.J. Res. 23] 

Authorization for Use of 
Military Force. 
50 USC 1541 note. 
President. 

To authorize the use of United States Armed Forces against those responsible for the recent 
attacks launched against the United States. 
Whereas, on September 11, 2001, acts of treacherous violence were committed 
against the United States and its citizens; and 
Whereas, such acts render it both necessary and appropriate that the United 
States exercise its rights to self-defense and to protect United States citizens both 
at home and abroad; and 
Whereas, in light of the threat to the national security and foreign policy of the 
United States posed by these grave acts of violence; and 
Whereas, such acts continue to pose an unusual and extraordinary threat to the 
national security and foreign policy of the United States; and 
Whereas, the President has authority under the Constitution to take action to 
deter and prevent acts of international terrorism against the United States: Now, 
therefore, be it 
Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, 
SECTION 1. SHORT TITLE. 
This joint resolution may be cited as the ‘‘Authorization for Use of Military 
Force’’. 
SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED FORCES. 
(a) IN GENERAL.—That the President is authorized to use all necessary 
and appropriate force against those nations, organizations, or persons he 
determines planned, authorized, committed, or aided the terrorist attacks that 
occurred on September 11, 2001, or harbored such organizations or persons, in 
order to prevent any future acts of international terrorism against the United 
States by such nations, organizations or persons. 
(b) WAR POWERS RESOLUTION REQUIREMENTS.— 
 (1) SPECIFIC STATUTORY AUTHORIZATION.—Consistent with  section 
8(a)(1) of the War Powers Resolution, the Congress declares  that this section 
is intended to constitute specific statutory authorization  within the 
meaning of section 5(b) of the War Powers Resolution. 
 (2) APPLICABILITY OF OTHER REQUIREMENTS.—Nothing in this 
 resolution supercedes any requirement of the War Powers Resolution. 
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APPENDIX - C 

US President Address to the Nation on Operations in Afghanistan 

 

THE TREATY ROOM OF THE WHITE HOUSE 

WASHINGTON, D.C. 

OCTOBER 7, 2001 

 Good afternoon. On my orders, the United States military has begun strikes against al Qaeda terrorist 
training camps and military installations of the Taliban regime in Afghanistan. These carefully targeted 
actions are designed to disrupt the use of Afghanistan as a terrorist base of operations, and to attack the 
military capability of the Taliban regime.  

 We are joined in this operation by our staunch friend, Great Britain. Other close friends, including Canada, 
Australia, Germany and France, have pledged forces as the operation unfolds. More than 40 countries in 
the Middle East, Africa, Europe and across Asia have granted air transit or landing rights. Many more have 
shared intelligence. We are supported by the collective will of the world.   

More than two weeks ago, I gave Taliban leaders a series of clear and specific demands: Close terrorist 
training camps; hand over leaders of the al Qaeda network; and return all foreign nationals, including 
American citizens, unjustly detained in your country. None of these demands were met. And now the 
Taliban will pay a price. By destroying camps and disrupting communications, we will make it more 
difficult for the terror network to train new recruits and coordinate their evil plans.  

 Initially, the terrorists may burrow deeper into caves and other entrenched hiding places. Our military 
action is also designed to clear the way for sustained, comprehensive and relentless operations to drive them 
out and bring them to justice.  

 At the same time, the oppressed people of Afghanistan will know the generosity of America and our allies. 
As we strike military targets, we’ll also drop food, medicine and supplies to the starving and suffering men 
and women and children of Afghanistan.  

The United States of America is a friend to the Afghan people, and we are the friends of almost a billion 
worldwide who practice the Islamic faith. The United States of America is an enemy of those who aid 
terrorists and of the barbaric criminals who profane a great religion by committing murder in its name.  

 This military action is a part of our campaign against terrorism, another front in a war that has already been 
joined through diplomacy, intelligence, the freezing of financial assets and the arrests of known terrorists 
by law enforcement agents in 38 countries. Given the nature and reach of our enemies, we will win this 
conflict by the patient accumulation of successes, by meeting a series of challenges with determination and 
will and purpose.  

 Today we focus on Afghanistan, but the battle is broader. Every nation has a choice to make. In this 
conflict, there is no neutral ground. If any government sponsors the outlaws and killers of innocents, they 
have become outlaws and murderers, themselves. And they will take that lonely path at their own peril.  

 I’m speaking to you today from the Treaty Room of the White House, a place where American Presidents 
have worked for peace. We’re a peaceful nation. Yet, as we have learned, so suddenly and so tragically, 
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there can be no peace in a world of sudden terror. In the face of today’s new threat, the only way to pursue 
peace is to pursue those who threaten it. 

 We did not ask for this mission, but we will fulfill it. The name of today’s military operation is Enduring 
Freedom. We defend not only our precious freedoms, but also the freedom of people everywhere to live 
and raise their children free from fear.  

 I know many Americans feel fear today. And our government is taking strong precautions. All law 
enforcement and intelligence agencies are working aggressively around America, around the world and 
around the clock. At my request, many governors have activated the National Guard to strengthen airport 
security. We have called up Reserves to reinforce our military capability and strengthen the protection of 
our homeland.  

 In the months ahead, our patience will be one of our strengths patience with the long waits that will result 
from tighter security; patience and understanding that it will take time to achieve our goals; patience in all 
the sacrifices that may come.  

 Today, those sacrifices are being made by members of our Armed Forces who now defend us so far from 
home, and by their proud and worried families. A Commander-in-Chief sends America’s sons and 
daughters into a battle in a foreign land only after the greatest care and a lot of prayer. We ask a lot of those 
who wear our uniform.  

We ask them to leave their loved ones, to travel great distances, to risk injury, even to be prepared to make 
the ultimate sacrifice of their lives. They are dedicated, they are honorable; they represent the best of our 
country. And we are grateful.  

 To all the men and women in our military — every sailor, every soldier, every airman, every 
coastguardsman, every Marine — I say this: Your mission is defined; your objectives are clear; your goal 
is just. You have my full confidence, and you will have every tool you need to carry out your duty.  

 I recently received a touching letter that says a lot about the state of America in these difficult times — a 
letter from a 4th-grade girl, with a father in the military: “As much as I don’t want my Dad to fight,” she 
wrote, “I’m willing to give him to you.”  

 This is a precious gift, the greatest she could give. This young girl knows what America is all about. Since 
September 11, an entire generation of young Americans has gained new understanding of the value of 
freedom, and its cost in duty and in sacrifice.  

 The battle is now joined on many fronts. We will not waver; we will not tire; we will not falter; and we 
will not fail. Peace and freedom will prevail.  

 Thank you. May God continue to bless America. 

(Text is available at http://georgewbush-whitehouse.archives.gov/infocus/bushrecord/documents/ 
Selected_Speeches_George_W_Bush.pdf ). 
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APPENDEX - D 

Negroponte Letter to UN Security Council 

President 

 

Mr. President: 

In accordance with Article 51 of the Charter of the United Nations, I wish, on behalf of my 
Government, to report that the United States of America, together with other States, has 
initiated actions in the exercise of its inherent right of individual and collective self-defense 
following armed attacks that were carried out against the United States on September 11, 
2001. 

On September 11, 2001, the United States was the victim of massive and brutal attacks in 
the states of New York, Pennsylvania, and Virginia. These attacks were specifically 
designed to maximize the loss of life; they resulted in the death of more than five thousand 
persons, including nationals of 81 countries, as well as the destruction of four civilian 
aircraft, the World Trade Center towers and a section of the Pentagon. Since September 
11, my Government has obtained clear and compelling information that the Al-Qaeda 
organization, which is supported by the Taliban regime in Afghanistan, had a central role 
in the attacks. There is still much we do not know. Our inquiry is in its early stages. We 
may find that our self-defense requires further actions with respect to other organizations 
and other States. 

The attacks on September 11, 2001, and the ongoing threat to the United States and its 
nationals posed by the Al-Qaeda organization have been made possible by the decision of 
the Taliban regime to allow the parts of Afghanistan that it controls to be used by this 
organization as a base of operation. Despite every effort by the United States and the 
international community, the Taliban regime has refused to change its policy. From the 
territory of Afghanistan, the Al-Qaeda organization continues to train and support agents 
of terror who attack innocent people throughout the world and target United States 
nationals and interests in the United States and abroad. 

In response to these attacks, and in accordance with the inherent right of individual and 
collective self-defense, United States armed forces have initiated actions designed to 
prevent and deter further attacks on the United States. These actions include measures 
against Al-Qaeda terrorist training camps and military installations of the Taliban regime 
in Afghanistan. In carrying out these actions, the United States will continue its 
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humanitarian efforts to alleviate the suffering of the people of Afghanistan. We are 
providing them with food, medicine and supplies. 

I ask that you circulate the text of the present letter as a document of the Security 

Council. Sincerely, 

John D. Negroponte 

Representative of the United States of America to the United Nations 
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APPENDIX – E 

Excerpts from Charter of the United Nations (1945) 

 

INTRODUCTORY NOTE 

 

The Charter of the United Nations was signed on 26 June 1945, in San Francisco, at the conclusion 

of the United Nations Conference on International Organization, and came into force on 24 

October 1945. The Statute of the International Court of Justice is an integral part of the Charter. 

Amendments to Articles 23, 27 and 61 of the Charter were adopted by the General Assembly on 

17 December 1963 and came into force on 31 August 1965. A further amendment to Article 61 

was adopted by the General Assembly on 20 December 1971, and came into force on 24 

September 1973. An amendment to Article 109, adopted by the General Assembly on 20 

December 1965, came into force on 12 June 1968. 

The amendment to Article 23 enlarges the membership of the Security Council from eleven to 

fifteen. The amended Article 27 provides that decisions of the Security Council on procedural 

matters shall be made by an affirmative vote of nine members (formerly seven) and on all other 

matters by an affirmative vote of nine members (formerly seven), including the concurring votes 

of the five permanent members of the Security Council. 

The amendment to Article 61, which entered into force on 31 August 1965, enlarged the 

membership of the Economic and Social Council from eighteen to twenty-seven. The subsequent 

amendment to that Article, which entered into force on 24 September 1973, further increased the 

membership of the Council from twenty-seven to fifty-four. 

The amendment to Article 109, which relates to the first paragraph of that Article, provides that a 

General Conference of Member States for the purpose of reviewing the Charter may be held at a 

date and place to be fixed by a two-thirds vote of the members of the General Assembly and by a 

vote of any nine members (formerly seven) of the Security Council. Paragraph 3 of Article 109, 

which deals with the consideration of a possible review conference during the tenth regular session 

of the General Assembly, has been retained in its original form in its reference to a "vote, of any 

seven members of the Security Council", the paragraph having been acted upon in 1955 by the 

General Assembly, at its tenth regular session, and by the Security Council. 
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PREAMBLE 

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED 

• to save succeeding generations from the scourge of war, which twice in our lifetime has 

brought untold sorrow to mankind, and 

• to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, 

in the equal rights of men and women and of nations large and small, and 

• to establish conditions under which justice and respect for the obligations arising from treaties 

and other sources of international law can be maintained, and 

• to promote social progress and better standards of life in larger freedom, 

AND FOR THESE ENDS 

• to practice tolerance and live together in peace with one another as good neighbours, and 

• to unite our strength to maintain international peace and security, and 

• to ensure, by the acceptance of principles and the institution of methods, that armed force shall 

not be used, save in the common interest, and 

• to employ international machinery for the promotion of the economic and social advancement 

of all peoples, 

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE AIMS 

Accordingly, our respective Governments, through representatives assembled in the city of San 

Francisco, who have exhibited their full powers found to be in good and due form, have agreed to 

the present Charter of the United Nations and do hereby establish an international organization to 

be known as the United Nations. 

 

CHAPTER I:  PURPOSES AND PRINCIPLES 

 

Article 1 

The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take effective collective 

measures for the prevention and removal of threats to the peace, and for the suppression of 

acts of aggression or other breaches of the peace, and to bring about by peaceful means, and 

in conformity with the principles of justice and international law, adjustment or settlement of 

international disputes or situations which might lead to a breach of the peace; 
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2. To develop friendly relations among nations based on respect for the principle of equal rights 

and self-determination of peoples, and to take other appropriate measures to strengthen 

universal peace;  

3. To achieve international cooperation in solving international problems of an economic, social, 

cultural, or humanitarian character, and in promoting and encouraging respect for human rights 

and for fundamental freedoms for all without distinction as to race, sex, language, or religion; 

and 

4. To be a center for harmonizing the actions of nations in the attainment of these common ends. 

 

Article 2(3) 

All Members shall settle their international disputes by peaceful means in such a manner that 

international peace and security, and justice, are not endangered. 

 

Article 2(4) 

All Members shall refrain in their international relations from the threat or use of force against the 

territorial integrity or political independence of any state, or in any other manner inconsistent with 

the Purposes of the United Nations. 

 

CHAPTER V: THE SECURITY COUNCIL 

 

Article 30 

The Security Council shall adopt its own rules of procedure, including the method of selecting its 

President. 

 

Article 31 

Any Member of the United Nations which is not a member of the Security Council may participate, 

without vote, in the discussion of any question brought before the Security Council whenever the 

latter considers that the interests of that Member are specially affected. 
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Article 32 

Any Member of the United Nations which is not a member of the Security Council or any state 

which is not a Member of the United Nations, if it is a party to a dispute under consideration by 

the Security Council, shall be invited to participate, without vote, in the discussion relating to the 

dispute. The Security Council shall lay down such conditions as it deems just for the participation 

of a state which is not a Member of the United Nations. 

 

CHAPTER VI: PACIFIC SETTLEMENT OF DISPUTES 

 

Article 33 

1. The parties to any dispute, the continuance of which is likely to endanger the maintenance of 

international peace and security, shall, first of all, seek a solution by negotiation, enquiry, 

mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 

arrangements, or other peaceful means of their own choice. 

2. The Security Council shall, when it deems necessary, call upon the parties to settle their dispute 

by such means. 

 

Article 34 

The Security Council may investigate any dispute, or any situation which might lead to 

international friction or give rise to a dispute, in order to determine whether the continuance of the 

dispute or situation is likely to endanger the maintenance of international peace and security. 

 

Article 35 

1. Any Member of the United Nations may bring any dispute, or any situation of the nature 

referred to in Article 34, to the attention of the Security Council or of the General Assembly. 

2. A state which is not a Member of the United Nations may bring to the attention of the Security 

Council or of the General Assembly any dispute to which it is a party if it accepts in advance, 

for the purposes of the dispute, the obligations of pacific settlement provided in the present 

Charter. 

3. The proceedings of the General Assembly in respect of matters brought to its attention under 

this Article will be subject to the provisions of Articles 11 and 12. 
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Article 36 

1. The Security Council may, at any stage of a dispute of the nature referred to in Article 33 or 

of a situation of like nature, recommend appropriate procedures or methods of adjustment. 

2. The Security Council should take into consideration any procedures for the settlement of the 

dispute which have already been adopted by the parties. 

3. In making recommendations under this Article the Security Council should also take into 

consideration that legal disputes should as a general rule be referred by the parties to the 

International Court of Justice in accordance with the provisions of the Statute of the Court. 

 

Article 37 

1. Should the parties to a dispute of the nature referred to in Article 33 fail to settle it by the 

means indicated in that Article, they shall refer it to the Security Council. 

2. If the Security Council deems that the continuance of the dispute is in fact likely to endanger 

the maintenance of international peace and security, it shall decide whether to take action under 

Article 36 or to recommend such terms of settlement as it may consider appropriate. 

 

Article 38 

Without prejudice to the provisions of Articles 33 to 37, the Security Council may, if all the parties 

to any dispute so request, make recommendations to the parties with a view to a pacific settlement 

of the dispute. 

 

CHAPTER VII: ACTION WITH RESPECT TO THREATS TO THE PEACE,  

    BREACHES OF THE PEACE, AND ACTS OF AGGRESSION 

 

Article 39 

The Security Council shall determine the existence of any threat to the peace, breach of the peace, 

or act of aggression and shall make recommendations, or decide what measures shall be taken in 

accordance with Articles 41 and 42, to maintain or restore international peace and security. 

Article 41 

The Security Council may decide what measures not involving the use of armed force are to be 

employed to give effect to its decisions, and it may call upon the Members of the United Nations 
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to apply such measures. These may include complete or partial interruption of economic relations 

and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the 

severance of diplomatic relations. 

 

Article 42 

Should the Security Council consider that measures provided for in Article 41 would be inadequate 

or have proved to be inadequate, it may take such action by air, sea, or land forces as may be 

necessary to maintain or restore international peace and security. Such action may include 

demonstrations, blockade, and other operations by air, sea, or land forces of Members of the 

United Nations. 

 

Article 43 

1. All Members of the United Nations, in order to contribute to the maintenance of international 

peace and security, undertake to make available to the Security Council, on its call and in 

accordance with a special agreement or agreements, armed forces, assistance, and facilities, 

including rights of passage, necessary for the purpose of maintaining international peace and 

security. 

2. Such agreement or agreements shall govern the numbers and types of forces, their degree of 

readiness and general location, and the nature of the facilities and assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on the initiative of the 

Security Council. They shall be concluded between the Security Council and Members or 

between the Security Council and groups of Members and shall be subject to ratification by 

the signatory states in accordance with their respective constitutional processes. 

 

Article 44 

When the Security Council has decided to use force it shall, before calling upon a Member not 

represented on it to provide armed forces in fulfillment of the obligations assumed under Article 

43, invite that Member, if the Member so desires, to participate in the decisions of the Security 

Council concerning the employment of contingents of that Member's armed forces. 
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Article 45 

In order to enable the United Nations to take urgent military measures, Members shall hold 

immediately available national air-force contingents for combined international enforcement 

action. The strength and degree of readiness of these contingents and plans for their combined 

action shall be determined within the limits laid down in the special agreement or agreements 

referred to in Article 43, by the Security Council with the assistance of the Military Staff 

Committee. 

 

Article 46 

Plans for the application of armed force shall be made by the Security Council with the assistance 

of the Military Staff Committee. 

 

Article 47 

1. There shall be established a Military Staff Committee to advise and assist the Security Council 

on all questions relating to the Security Council's military requirements for the maintenance 

of international peace and security, the employment and command of forces placed at its 

disposal, the regulation of armaments, and possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the permanent members 

of the Security Council or their representatives. Any Member of the United Nations not 

permanently represented on the Committee shall be invited by the Committee to be associated 

with it when the efficient discharge of the Committee's responsibilities requires the 

participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security Council for the strategic 

direction of any armed forces placed at the disposal of the Security Council. Questions relating 

to the command of such forces shall be worked out subsequently. 

4. The Military Staff Committee, with the authorization of the Security Council and after 

consultation with appropriate regional agencies, may establish regional sub-committees. 

 

Article 48 

The action required to carry out the decisions of the Security Council for the maintenance of 

international peace and security shall be taken by all the Members of the United Nations or by 
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some of them, as the Security Council may determine. Such decisions shall be carried out by the 

Members of the United Nations directly and through their action in the appropriate international 

agencies of which they are members. 

 

Article 49 

The Members of the United Nations shall join in affording mutual assistance in carrying out the 

measures decided upon by the Security Council. 

 

Article 51 

Nothing in the present Charter shall impair the inherent right of individual or collective self-

defense if an armed attack occurs against a Member of the United Nations, until the Security 

Council has taken measures necessary to maintain international peace and security. Measures taken 

by Members in the exercise of this right of self-defense shall be immediately reported to the 

Security Council and shall not in any way affect the authority and responsibility of the Security 

Council under the present Charter to take at any time such action as it deems necessary in order to 

maintain or restore international peace and security. 
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APPENDIX - F 

 

 
Federal Register: November 16, 2001 (Volume 66, Number 222) 
Presidential Documents  
Page 57831-57836 

Military Order of November 13, 2001 

Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism 

By the authority vested in me as President and as Commander in Chief of the Armed Forces of 
the United 
States by the Constitution and the laws of the United States of America, including the 
Authorization for Use of Military Force Joint Resolution (Public Law 107-40, 115 Stat. 224) 
and sections 821 and 836 of title 10, United States Code, it is hereby ordered as follows: 

Section 1. Findings. 

(a) International terrorists, including members of al Qaida, have carried out attacks on United 
States diplomatic and military personnel and facilities abroad and on citizens and property 
within the United States on a scale that has created a state of armed conflict that requires the 
use of the United States Armed Forces. 

(b) In light of grave acts of terrorism and threats of terrorism, including the terrorist attacks on 
September 11, 2001, on the headquarters of the United States Department of Defense in the 
national capital region, on the World Trade Center in New York, and on civilian aircraft such 
as in Pennsylvania, I proclaimed a national emergency on September 14, 2001 (Proc. 7463, 
Declaration of National Emergency by Reason of Certain Terrorist Attacks). 

(c) Individuals acting alone and in concert involved in international terrorism possess both the 
capability and the intention to undertake further terrorist attacks against the United States 
that, if not detected and prevented, will cause mass deaths, mass injuries, and massive 
destruction of property, and may place at risk the continuity of the operations of the United 
States Government. 

(d) The ability of the United States to protect the United States and its citizens, and to help its 
allies and other cooperating nations protect their nations and their citizens, from such further 
terrorist attacks depends in significant part upon using the United States Armed Forces to 
identify terrorists and those who support them, to disrupt their activities, and to eliminate 
their ability to conduct or support such attacks. 

(e) To protect the United States and its citizens, and for the effective conduct of military 
operations and prevention of terrorist attacks, it is necessary for individuals subject to this 
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order pursuant to section 2 hereof to be detained, and, when tried, to be tried for violations 
of the laws of war and other applicable laws by military tribunals. 

(f) Given the danger to the safety of the United States and the nature of international terrorism, 
and to the extent provided by and under this order, I find consistent with section 836 of title 
10, United States Code, that it is not practicable to apply in military commissions under this 
order the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts. 

(g) Having fully considered the magnitude of the potential deaths, injuries, and property 
destruction that would result from potential acts of terrorism against the United States, and 
the probability that such acts will occur, I have determined that an extraordinary emergency 
exists for national defense purposes, that this emergency constitutes an urgent and 
compelling government interest, and that issuance of this order is necessary to meet the 
emergency. 

Sec. 2. Definition and Policy. 

(a) The term "individual subject to this order" shall mean any individual who is not a 
United States citizen with respect to whom I determine from time to time in writing that: 

(1) there is reason to believe that such individual, at the relevant times, 

(i) is or was a member of the organization known as al Qaida; 

(ii) has engaged in, aided or abetted, or conspired to commit, acts of international 
terrorism, or acts in preparation therefor, that have caused, threaten to cause, or 
have as their aim to cause, injury to or adverse effects on the United States, its 
citizens, national security, foreign policy, or economy; or 

(iii) has knowingly harbored one or more individuals described in subparagraphs 
(i) or (ii) of subsection 2(a)(1) of this order; and 

(2) it is in the interest of the United States that such individual be subject to this order. 

(b) It is the policy of the United States that the Secretary of Defense shall take all necessary 
measures to ensure that any individual subject to this order is detained in accordance with section 
3, and, if the individual is to be tried, that such individual is tried only in accordance with section 
4. 

(c) It is further the policy of the United States that any individual subject to this order who 
is not already under the control of the Secretary of Defense but who is under the control of any 
other officer or agent of the United States or any State shall, upon delivery of a copy of such 
written determination to such officer or agent, forthwith be placed under the control of the 
Secretary of Defense. 

Sec. 3. Detention Authority of the Secretary of Defense. 
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Any individual subject to this order shall be -- 

(a) detained at an appropriate location designated by the Secretary of Defense outside or within 
the United States; 

(b) treated humanely, without any adverse distinction based on race, color, religion, gender, 
birth, wealth, or any similar criteria; 

(c) afforded adequate food, drinking water, shelter, clothing, and medical treatment; 

(d) allowed the free exercise of religion consistent with the requirements of such detention; and 

(e) detained in accordance with such other conditions as the Secretary of Defense may prescribe. 

Sec. 4. Authority of the Secretary of Defense Regarding Trials of Individuals Subject to this 
Order. 

(a) Any individual subject to this order shall, when tried, be tried by military commission 
for any and all offenses triable by military commission that such individual is alleged to have 
committed, and may be punished in accordance with the penalties provided under applicable 
law, including life imprisonment or death. 

(b) As a military function and in light of the findings in section 1, including subsection (f) 
thereof, the Secretary of Defense shall issue such orders and regulations, including orders for 
the appointment of one or more military commissions, as may be necessary to carry out 
subsection (a) of this section. 

(c) Orders and regulations issued under subsection (b) of this section shall include, but not 
be limited to, rules for the conduct of the proceedings of military commissions, including 
pretrial, trial, and post-trial procedures, modes of proof, issuance of process, and qualifications 
of attorneys, which shall at a minimum provide for-- 

(1) military commissions to sit at any time and any place, consistent with such guidance 
regarding time and place as the Secretary of Defense may provide; 

(2) a full and fair trial, with the military commission sitting as the triers of both fact and 
law; 

(3) admission of such evidence as would, in the opinion of the presiding officer of the 
military commission (or instead, if any other member of the commission so requests 
at the time the presiding officer renders that opinion, the opinion of the commission 
rendered at that time by a majority of the commission), have probative value to a 
reasonable person; 

(4) in a manner consistent with the protection of information classified or classifiable 
under Executive Order 12958 of April 17, 1995, as amended, or any successor 
Executive Order, protected by statute or rule from unauthorized disclosure, or 
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otherwise protected by law, (A) the handling of, admission into evidence of, and 
access to materials and information, and (B) the conduct, closure of, and access to 
proceedings; 

(5) conduct of the prosecution by one or more attorneys designated by the Secretary of 
Defense and conduct of the defense by attorneys for the individual subject to this 
order; 

(6) conviction only upon the concurrence of two-thirds of the members of the commission 
present at the time of the vote, a majority being present; 

(7) sentencing only upon the concurrence of two-thirds of the members of the commission 
present at the time of the vote, a majority being present; and 

(8) submission of the record of the trial, including any conviction or sentence, for review 
and final decision by me or by the Secretary of Defense if so designated by me for that 
purpose. 

Sec. 5. Obligation of Other Agencies to Assist the Secretary of Defense. 

Departments, agencies, entities, and officers of the United States shall, to the maximum extent 
permitted by law, provide to the Secretary of Defense such assistance as he may request to 
implement this order. 

Sec. 6. Additional Authorities of the Secretary of Defense. 

(a) As a military function and in light of the findings in section 1, the Secretary of Defense 
shall issue such orders and regulations as may be necessary to carry out any of the provisions of 
this order. 

(b) The Secretary of Defense may perform any of his functions or duties, and may exercise 
any of the powers provided to him under this order (other than under section 4(c)(8) hereof) in 
accordance with section 113(d) of title 10, United States Code. 

Sec. 7. Relationship to Other Law and Forums. 

(a) Nothing in this order shall be construed to-- 

(1) authorize the disclosure of state secrets to any person not otherwise authorized to have 
access to them; 

(2) limit the authority of the President as Commander in Chief of the Armed Forces or the 
power of the President to grant reprieves and pardons; or 

(3) limit the lawful authority of the Secretary of Defense, any military commander, or any 
other officer or agent of the United States or of any State to detain or try any person 
who is not an individual subject to this order. 
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(b) With respect to any individual subject to this order-- 

(1) military tribunals shall have exclusive jurisdiction with respect to offenses by the 
individual; and 

(2) the individual shall not be privileged to seek any remedy or maintain any proceeding, 
directly or indirectly, or to have any such remedy or proceeding sought on the 
individual's behalf, in (i) any court of the United States, or any State thereof, (ii) any 
court of any foreign nation, or (iii) any international tribunal. 

(c) This order is not intended to and does not create any right, benefit, or privilege, substantive 
or procedural,enforceable at law or equity by any party, against the United States, its 
departments, agencies, or other entities, its officers or employees, or any other person. 

(d) For purposes of this order, the term "State" includes any State, district, territory, or 
possession of the United States. 

(e) I reserve the authority to direct the Secretary of Defense, at any time hereafter, to transfer to 
a governmental authority control of any individual subject to this order. Nothing in this order 
shall be construed to limit the authority of any such governmental authority to prosecute any 
individual for whom control is transferred. 

Sec. 8. Publication. 

This order shall be published in the Federal Register. 

GEORGE W. BUSH 

THE WHITE HOUSE, 
November 13, 2001. 
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APPENDIX - G 
 

THE WHITE HOUSE 
WASHINGTON 

February 7, 2002 

MEMORANDUM FOR: THE VICE PRESIDENT 
THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GENERAL 
CHIEF OF STAFF TO THE PRESIDENT 
DIRECTOR OF CENTRAL INTELLIGENCE 
ASSISTANT TO THE PRESIDENT FOR NATIONAL SECURITY 
AFFAIRS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 

SUBJECT: Humane Treatment of Taliban and al Qaeda Detainees 

1. Our recent extensive discussions regarding the status of al Qaeda and Taliban detainees confirm that 
the application of Geneva Convention Relative to the Treatment of Prisoners of War of August 12, 
1949, (Geneva) to the conflict with al Qaeda and the Taliban involves complex legal questions. By 
its terms, Geneva applies to conflicts involving "High Contracting Parties," which can only be states. 
Moreover, it assumes the existence of "regular" armed forces fighting on behalf of states. However, 
the war against terrorism ushers in a new paradigm, one in which groups with broad, international 
reach commit horrific acts against innocent civilians, sometimes with the direct support of states. Our 
nation recognizes that this new paradigm – ushered in not by us, but by terrorists – requires new 
thinking in the law of war, but thinking that should nevertheless be consistent with the principles of 
Geneva. 

2. Pursuant to my authority as commander in chief and chief executive of the United States, and relying 
on the opinion of the Department of Justice dated January 22, 2002, and on the legal opinion rendered 
by the attorney general in his letter of February 1, 2002, I hereby determine as follows: 

a. I accept the legal conclusion of the Department of Justice and determine that none of the 
provisions of Geneva apply to our conflict with al Qaeda in Afghanistan or elsewhere 
throughout the world because, among other reasons, al Qaeda is not a High Contracting Party 
to Geneva. 

b. I accept the legal conclusion of the attorney general and the Department of Justice that I have 
the authority under the Constitution to suspend Geneva as between the United States and 
Afghanistan, but I decline to exercise that authority at this time. Accordingly, I determine that 
the provisions of Geneva will apply to our present conflict with the Taliban. I reserve the right 
to exercise the authority in this or future conflicts. 

c. I also accept the legal conclusion of the Department of Justice and determine that common 
Article 3 of Geneva does not apply to either al Qaeda or Taliban detainees, because, among 
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other reasons, the relevant conflicts are international in scope and common Article 3 applies 
only to "armed conflict not of an international character." 

d. Based on the facts supplied by the Department of Defense and the recommendation of the 
Department of Justice, I determine that the Taliban detainees are unlawful combatants and, 
therefore, do not qualify as prisoners of war under Article 4 of Geneva. I note that, because 
Geneva does not apply to our conflict with al Qaeda, al Qaeda detainees also do not qualify as 
prisoners of war. 

3. Of course, our values as a nation, values that we share with many nations in the world, call for us to 
treat detainees humanely, including those who are not legally entitled to such treatment. Our nation 
has been and will continue to be a strong supporter of Geneva and its principles. As a matter of policy, 
the United States Armed Forces shall continue to treat detainees humanely and, to the extent 
appropriate and consistent with military necessity, in a manner consistent with the principles of 
Geneva. 

4. The United States will hold states, organizations, and individuals who gain control of United States 
personnel responsible for treating such personnel humanely and consistent with applicable law. 

5. I hereby reaffirm the order previously issued by the secretary of defense to the United States Armed 
Forces requiring that the detainees be treated humanely and, to the extent appropriate and consistent 
with military necessity, in a manner consistent with the principles of Geneva. 

6. I hereby direct the secretary of state to communicate my determinations in an appropriate manner to 

our allies, and other countries and international organizations cooperating in the war against terrorism 

of global reach. /s/ George W. Bush 
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APPENDIX – H 

Excerpts from the Four Geneva Conventions (1949) and Additional Protocols 
(Source: ICRC Publications) 

 

Common Articles 2 and 3 of the Four Geneva Conventions  

Article 2 (Application of the Convention) 

In addition to the provisions which shall be implemented in peace time, the present Convention 

shall apply to all cases of declared war or of any other armed conflict which may arise between two or more 

of the High Contracting Parties, even if the state of war is not recognized by one of them. 

The Convention shall also apply to all cases of partial or total occupation of the territory of a High 

Contracting Party, even if the said occupation meets with no armed resistance. 

Although one of the Powers in conflict may not be a party to the present Convention, the Powers 

who are parties thereto shall remain bound by it in their mutual relations. They shall furthermore be bound 

by the Convention in relation to the said Power, if the latter accepts and applies the provisions thereof. 

Article 3 (Conflicts not of an International Character) 

In the case of armed conflict not of an international character occurring in the territory of one of 

the High Contracting Parties, each party to the conflict shall be bound to apply, as a minimum, the following 

provisions: 

1.  Persons taking no active part in the hostilities, including members of armed forces who 

have laid down their arms and those placed hors de combat by sickness, wounds, detention, 

or any other cause, shall in all circumstances be treated humanely, without any adverse 

distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other 

similar criteria. 

To this end the following acts are and shall remain prohibited at any time and in any place 

whatsoever with respect to the above-mentioned persons: 

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment 

and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular, humiliating and degrading treatment; 
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(d) the passing of sentences and the carrying out of executions without previous judgment 

pronounced by a regularly constituted court affording all the judicial guarantees which 

are recognized as indispensable by civilized peoples. 

2.  The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the Red Cross, may offer 

its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, by means of special 

agreements, all or part of the other provisions of the present Convention. 

The application of the preceding provisions shall not affect the legal status of the Parties to the 

conflict. 

Common Articles 63 (GCI), 62 (GCII), 142 (GCIII), 158 (GCIV) - Denunciation 

Each of the High Contracting Parties shall be at liberty to denounce the present Convention. 

The denunciation shall be notified in writing to the Swiss Federal Council, which shall transmit it 

to the Governments of all the High Contracting Parties. 

The denunciation shall take effect one year after the notification thereof has been made to the Swiss 

Federal Council. However, a denunciation of which notification has been made at a time when the 

denouncing Power is involved in a conflict shall not take effect until peace has been concluded, and until 

after operations connected with the release and repatriation of the persons protected by the present 

Convention have been terminated. 

The denunciation shall have effect only in respect of the denouncing Power. It shall in no way 

impair the obligations which the Parties to the conflict shall remain bound to fulfil by virtue of the principles 

of the law of nations, as they result from the usages established among civilized peoples, from the laws of 

humanity and the dictates of the public conscience. 
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First Geneva Convention (Wounded and Sick)  

Article 1 (Respect for Convention) 

The High Contracting Parties undertake to respect and to ensure respect for the present Convention 

in all circumstances. 

Article 8 (Protecting Powers) 

The present Convention shall be applied with the cooperation and under the scrutiny of the 

Protecting Powers whose duty it is to safeguard the interests of the Parties to the conflict. For this purpose, 

the Protecting Powers may appoint, apart from their diplomatic or consular staff, delegates from amongst 

their own nationals or the nationals of other neutral Powers. The said delegates shall be subject to the 

approval of the Power with which they are to carry out their duties. 

The Parties to the conflict shall facilitate, to the greatest extent possible, the task of the 

representatives or delegates of the Protecting Powers. 

The representatives or delegates of the Protecting Powers shall not in any case exceed their mission 

under the present Convention. They shall, in particular, take account of the imperative necessities of 

security of the State wherein they carry out their duties. Their activities shall only be restricted as an 

exceptional and temporary measure when this is rendered necessary by imperative military necessities. 

Article 9 (Activities of the International Committee of the Red Cross) 

The provisions of the present Convention constitute no obstacle to the humanitarian activities 

which the International Committee of the Red Cross or any other impartial humanitarian organization may, 

subject to the consent of the Parties to the conflict concerned, undertake for the protection of wounded and 

sick, medical personnel and chaplains, and for their relief. 

Article 10 (Substitutes for Protecting Powers)  

The High Contracting Parties may at any time agree to entrust to an organization which offers all 

guarantees of impartiality and efficacy the duties incumbent on the Protecting Powers by virtue of the 

present Convention. 

When wounded and sick, or medical personnel and chaplains do not benefit or cease to benefit, no 

matter for what reason, by the activities of a Protecting Power or of an organization provided for in the first 

paragraph above, the Detaining Power shall request a neutral State, or such an organization, to undertake 

the functions performed under the present Convention by a Protecting Power designated by the Parties to 

a conflict. 
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If protection cannot be arranged accordingly, the Detaining Power shall request or shall accept, 

subject to the provisions of this Article, the offer of the services of a humanitarian organization, such as the 

International Committee of the Red Cross, to assume the humanitarian functions performed by Protecting 

Powers under the present Convention. 

Any neutral Power, or any organization invited by the Power concerned or offering itself for these 

purposes, shall be required to act with a sense of responsibility towards the Party to the conflict on which 

persons protected by the present Convention depend, and shall be required to furnish sufficient assurances 

that it is in a position to undertake the appropriate functions and to discharge them impartially. 

No derogation from the preceding provisions shall be made by special agreements between Powers 

one of which is restricted, even temporarily, in its freedom to negotiate with the other Power or its allies 

by reason of military events, more particularly where the whole, or a substantial part, of the territory of the 

said Power is occupied. 

Whenever in the present Convention mention is made of a Protecting Power, such mention also 

applies to substitute organizations in the sense of the present Article. 

Article 11 (Conciliation Procedure) 

In cases where they deem it advisable in the interest of protected persons, particularly in cases of 

disagreement between the Parties to the conflict as to the application or interpretation of the provisions of 

the present Convention, the Protecting Powers shall lend their good offices with a view to settling the 

disagreement. 

For this purpose, each of the Protecting Powers may, either at the invitation of one Party or on its 

own initiative, propose to the Parties to the conflict a meeting of their representatives, in particular of the 

authorities responsible for the wounded and sick, members of medical personnel and chaplains, possibly 

on neutral territory suitably chosen. The Parties to the conflict shall be bound to give effect to the proposals 

made to them for this purpose. The Protecting Powers may, if necessary, propose for approval by the Parties 

to the conflict, a person belonging to a neutral Power or delegated by the International Committee of the 

Red Cross, who shall be invited to take part in such a meeting. 

Article 49 (Penal Sanctions) 

The High Contracting Parties undertake to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of the 

present Convention defined in the following Article. 
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Each High Contracting Party shall be under the obligation to search for persons alleged to have 

committed, or to have ordered to be committed, such grave breaches, and shall bring such persons, 

regardless of their nationality, before its own courts. It may also, if it prefers, and in accordance with the 

provisions of its own legislation, hand such persons over for trial to another High Contracting Party 

concerned, provided such High Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the suppression of all acts contrary 

to the provisions of the present Convention other than the grave breaches defined in the following Article. 

  In all circumstances, the accused persons shall benefit by safeguards of proper trial and defence, 

which shall not be less favourable than those provided by Article 105 and those following of the Geneva 

Convention relative to the Treatment of Prisoners of War of August 12, 1949. 

Article 50 (Grave Breaches) 

Grave breaches to which the preceding Article relates shall be those involving any of the following 

acts, if committed against persons or property protected by the Convention: wilful killing, torture or 

inhuman treatment, including biological experiments, wilfully causing great suffering or serious injury to 

body or health, and extensive destruction and appropriation of property, not justified by military necessity 

and carried out unlawfully and wantonly. 
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Second Geneva Convention (Maritime) 

Article 1 (Respect for Convention) 

The High Contracting Parties undertake to respect and to ensure respect for the present Convention 

in all circumstances. 

Article 50 (Penal Sanctions) 

The High Contracting Parties undertake to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of the 

present Convention defined in the following Article. 

Each High Contracting Party shall be under the obligation to search for persons alleged to have 

committed, or to have ordered to be comrnitted, such grave breaches, and shall bring such persons, 

regardless of their nationality, before its own courts. It may also, if it prefers, and in accordance with the 

provisions of its own legislation, hand such persons over for trial to another High Contracting Party 

concerned, provided such High Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the suppression of all acts contrary 

to the provisions of the present Convention other than the grave breaches defined in the following Article. 

  In all circumstances, the accused persons shall benefit by safeguards of proper trial and defence, 

which shall not be less favourable than those provided by Article 105 and those following of the Geneva 

Convention relative to the Treatment of Prisoners of War of August 12, 1949. 

Article 51 (Grave Breaches) 

Grave breaches to which the preceding Article relates shall be those involving any of the following 

acts, if committed against persons or property protected by the Convention: wilful killing, torture or 

inhuman treatment, including biological experiments, wilfully causing great suffering or serious injury to 

body or health, and extensive destruction and appropriation of property, not justified by military necessity 

and carried out unlawfully and wantonly. 
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Third Geneva Convention (Prisoners of War) 

Article 1 (Respect for Convention) 

The High Contracting Parties undertake to respect and to ensure respect for the present Convention 

in all circumstances. 

Article 4 (Prisoners of War) 

A.  Prisoners of war, in the sense of the present Convention, are persons belonging to one of the 

following categories, who have fallen into the power of the enemy: 

1. Members of the armed forces of a Party to the conflict as well as members of militias or 

volunteer corps forming part of such armed forces. 

2. Members of other militias and members of other volunteer corps, including those of 

organized resistance movements, belonging to a Party to the conflict and operating in or 

outside their own territory, even if this territory is occupied, provided that such militias or 

volunteer corps, including such organized resistance movements, fulfil the following 

conditions: 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and customs of 

war. 

3. Members of regular armed forces who profess allegiance to a government or an authority 

not recognized by the Detaining Power. 

4. Persons who accompany the armed forces without actually being members thereof, such 

as civilian members of military aircraft crews, war correspondents, supply contractors, 

members of labour units or of services responsible for the welfare of the armed forces, 

provided that they have received authorization from the armed forces which they 

accompany, who shall provide them for that purpose with an identity card similar to the 

annexed model. 

5. Members of crews, including masters, pilots and apprentices, of the merchant marine and 

the crews of civil aircraft of the Parties to the conflict, who do not benefit by more 

favourable treatment under any other provisions of international law. 
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6. Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously 

take up arms to resist the invading forces, without having had time to form themselves into 

regular armed units, provided they carry arms openly and respect the laws and customs of 

war. 

B.  The following shall likewise be treated as prisoners of war under the present Convention: 

1. Persons belonging, or having belonged, to the armed forces of the occupied country, if the 

occupying Power considers it necessary by reason of such allegiance to intern them, even 

though it has originally liberated them while hostilities were going on outside the territory 

it occupies, in particular where such persons have made an unsuccessful attempt to rejoin 

the armed forces to which they belong and which are engaged in combat, or where they 

fail to comply with a summons made to them with a view to internment. 

2. The persons belonging to one of the categories enumerated in the present Article, who 

have been received by neutral or non-belligerent Powers on their territory and whom these 

Powers are required to intern under international law, without prejudice to any more 

favourable treatment which these Powers may choose to give and with the exception of 

Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and, where diplomatic relations exist 

between the Parties to the conflict and the neutral or nonbelligerent Power concerned, those 

Articles concerning the Protecting Power. Where such diplomatic relations exist, the 

Parties to a conflict on whom these persons depend shall be allowed to perform towards 

them the functions of a Protecting Power as provided in the present Convention, without 

prejudice to the functions which these Parties normally exercise in conformity with 

diplomatic and consular usage and treaties. 

C.  This Article shall in no way affect the status of medical personnel and chaplains as provided for 

in Article 33 of the present Convention. 

Article 5 (Beginning and End of Application)  

The present Convention shall apply to the persons referred to in Article 4 from the time they fall 

into the power of the enemy and until their final release and repatriation. 

Should any doubt arise as to whether persons, having committed a belligerent act and having fallen 

into the hands of the enemy, belong to any of the categories enumerated in Article 4, such persons shall 

enjoy the protection of the present Convention until such time as their status has been determined by a 

competent tribunal. 
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Article 7 (Non-Renunciation of Rights) 

Prisoners of war may in no circumstances renounce in part or in entirety the rights secured to them 

by the present Convention, and by the special agreements referred to in the foregoing Article, if such there 

be. 

Article 8 (Protecting Powers) 

The present Convention shall be applied with the cooperation and under the scrutiny of the 

Protecting Powers whose duty it is to safeguard the interests of the Parties to the conflict. For this purpose, 

the Protecting Powers may appoint, apart from their diplomatic or consular staff, delegates from amongst 

their own nationals or the nationals of other neutral Powers. The said delegates shall be subject to the 

approval of the Power with which they are to carry out their duties. 

The Parties to the conflict shall facilitate, to the greatest extent possible, the task of the 

representatives or delegates of the Protecting Powers. 

The representatives or delegates of the Protecting Powers shall not in any case exceed their mission 

under the present Convention. They shall, in particular, take account of the imperative necessities of 

security of the State wherein they carry out their duties. Their activities shall only be restricted as an 

exceptional and temporary measure when this is rendered necessary by imperative military necessities. 

Article 9 (Activities of the International Committee of the Red Cross) 

The provisions of the present Convention constitute no obstacle to the humanitarian activities 

which the International Committee of the Red Cross or any other impartial humanitarian organization may, 

subject to the consent of the Parties to the conflict concerned, undertake for the protection of wounded and 

sick, medical personnel and chaplains, and for their relief. 

Article 10 (Substitutes for Protecting Powers)  

The High Contracting Parties may at any time agree to entrust to an organization which offers all 

guarantees of impartiality and efficacy the duties incumbent on the Protecting Powers by virtue of the 

present Convention. 

When wounded and sick, or medical personnel and chaplains do not benefit or cease to benefit, no 

matter for what reason, by the activities of a Protecting Power or of an organization provided for in the first 

paragraph above, the Detaining Power shall request a neutral State, or such an organization, to undertake 

the functions performed under the present Convention by a Protecting Power designated by the Parties to 

a conflict. 
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If protection cannot be arranged accordingly, the Detaining Power shall request or shall accept, 

subject to the provisions of this Article, the offer of the services of a humanitarian organization, such as the 

International Committee of the Red Cross, to assume the humanitarian functions performed by Protecting 

Powers under the present Convention. 

Any neutral Power, or any organization invited by the Power concerned or offering itself for these 

purposes, shall be required to act with a sense of responsibility towards the Party to the conflict on which 

persons protected by the present Convention depend, and shall be required to furnish sufficient assurances 

that it is in a position to undertake the appropriate functions and to discharge them impartially. 

No derogation from the preceding provisions shall be made by special agreements between Powers 

one of which is restricted, even temporarily, in its freedom to negotiate with the other Power or its allies 

by reason of military events, more particularly where the whole, or a substantial part, of the territory of the 

said Power is occupied. 

Whenever in the present Convention mention is made of a Protecting Power, such mention also 

applies to substitute organizations in the sense of the present Article. 

Article 11 (Conciliation Procedure) 

In cases where they deem it advisable in the interest of protected persons, particularly in cases of 

disagreement between the Parties to the conflict as to the application or interpretation of the provisions of 

the present Convention, the Protecting Powers shall lend their good offices with a view to settling the 

disagreement. 

For this purpose, each of the Protecting Powers may, either at the invitation of one Party or on its 

own initiative, propose to the Parties to the conflict a meeting of their representatives, in particular of the 

authorities responsible for the wounded and sick, members of medical personnel and chaplains, possibly 

on neutral territory suitably chosen. The Parties to the conflict shall be bound to give effect to the proposals 

made to them for this purpose. The Protecting Powers may, if necessary, propose for approval by the Parties 

to the conflict, a person belonging to a neutral Power or delegated by the International Committee of the 

Red Cross, who shall be invited to take part in such a meeting. 

Article 13 (Humane Treatment of Prisoners) 

Prisoners of war must at all times be humanely treated. Any unlawful act or omission by the 

Detaining Power causing death or seriously endangering the health of a prisoner of war in its custody is 

prohibited, and will be regarded as a serious breach of the present Convention. In particular, no prisoner of 

war may be subjected to physical mutilation or to medical or scientific experiments of any kind which are 
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not justified by the medical, dental or hospital treatment of the prisoner concerned and carried out in his 

interest. 

Likewise, prisoners of war must at all times be protected, particularly against acts of violence or 

intimidation and against insults and public curiosity.  

Measures of reprisal against prisoners of war are prohibited.  

Article 14 (Respect for the Person of Prisoners) 

Prisoners of war are entitled in all circumstances to respect for their persons and their honour. 

Women shall be treated with all the regard due to their sex and shall in all cases benefit by treatment as 

favourable as that granted to men. 

Prisoners of war shall retain the full civil capacity which they enjoyed at the time of their capture. 

The Detaining Power may not restrict the exercise, either within or without its own territory, of the rights 

such capacity confers except in so far as the captivity requires. 

Article 17 (Questioning of Prisoners) 

Every prisoner of war, when questioned on the subject, is bound to give only his surname, first 

names and rank, date of birth, and army, regimental, personal or serial number, or failing this, equivalent 

information. 

If he wilfully infringes this rule, he may render himself liable to a restriction of the privileges 

accorded to his rank or status. 

Each Party to a conflict is required to furnish the persons under its jurisdiction who are liable to 

become prisoners of war, with an identity card showing the owner's surname, first names, rank, army, 

regimental, personal or serial number or equivalent information, and date of birth. The identity card may, 

furthermore, bear the signature or the fingerprints, or both, of the owner, and may bear, as well, any other 

information the Party to the conflict may wish to add concerning persons belonging to its armed forces. AS 

far as possible the card shall measure 6.5 x 10 cm. and shall be issued in duplicate. The identity card shall 

be shown by the prisoner of war upon demand, but may in no case be taken away from him. 

No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war 

to secure from them information of any kind whatever. Prisoners of war who refuse to answer may not be 

threatened, insulted, or exposed to any unpleasant or disadvantageous treatment of any kind. 
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Prisoners of war who, owing to their physical or mental condition, are unable to state their identity, 

shall be handed over to the medical service. The identity of such prisoners shall be established by all 

possible means, subject to the provisions of the preceding paragraph. 

The questioning of prisoners of war shall be carried out in a language which they understand. 

Article 20 (Conditions of Evacuation) 

The evacuation of prisoners of war shall always be effected humanely and in conditions similar to 

those for the forces of the Detaining Power in their changes of station. 

The Detaining Power shall supply prisoners of war who are being evacuated with sufficient food 

and potable water, and with the necessary clothing and medical attention. The Detaining Power shall take 

all suitable precautions to ensure their safety during evacuation, and shall establish as soon as possible a 

list of the prisoners of war who are evacuated. 

If prisoners of war must, during evacuation, pass through transit camps, their stay in such camps 

shall be as brief as possible. 

Article 22 (Places and Conditions of Internment) 

Prisoners of war may be interned only in premises located on land and affording every guarantee 

of hygiene and healthfulness. Except in particular cases which are justified by the interest of the prisoners 

themselves, they shall not be interned in penitentiaries. 

Prisoners of war interned in unhealthy areas, or where the climate is injurious for them, shall be 

removed as soon as possible to a more favourable climate. 

The Detaining Power shall assemble prisoners of war in camps or camp compounds according to 

their nationality, language and customs, provided that such prisoners shall not be separated from prisoners 

of war belonging to the armed forces with which they were serving at the time of their capture, except with 

their consent. 

Article 25 (Quarters) 

Prisoners of war shall be quartered under conditions as favourable as those for the forces of the 

Detaining Power who are billeted in the same area. The said conditions shall make allowance for the habits 

and customs of the prisoners and shall in no case be prejudicial to their health. 

The foregoing provisions shall apply in particular to the dormitories of prisoners of war as regards 

both total surface and minimum cubic space, and the general installations, bedding and blankets. 
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The premises provided for the use of prisoners of war individually or collectively, shall be entirely 

protected from dampness and adequately heated and lighted, in particular between dusk and lights out. All 

precautions must be taken against the danger of fire. 

In any camps in which women prisoners of war, as well as men, are accommodated, separate 

dormitories shall be provided for them. 

Article 26 (Food) 

The basic daily food rations shall be sufficient in quantity, quality and variety to keep prisoners of 

war in good health and to prevent loss of weight or the development of nutritional deficiencies. Account 

shall also be taken of the habitual diet of the prisoners. 

The Detaining Power shall supply prisoners of war who work with such additional rations as are 

necessary for the labour on which they are employed. 

Sufficient drinking water shall be supplied to prisoners of war. The use of tobacco shall be 

permitted. 

Prisoners of war shall, as far as possible, be associated with the preparation of their meals; they 

may be employed for that purpose in the kitchens. Furthermore, they shall be given the means of preparing, 

themselves, the additional food in their possession. 

Adequate premises shall be provided for messing. 

Collective disciplinary measures affecting food are prohibited. 

Article 27 (Clothing) 

Clothing, underwear and footwear shall be supplied to prisoners of war in sufficient quantities by 

the Detaining Power, which shall make allowance for the climate of the region where the prisoners are 

detained. Uniforms of enemy armed forces captured by the Detaining Power should, if suitable for the 

climate, be made available to clothe prisoners of war. 

The regular replacement and repair of the above articles shall be assured by the Detaining Power. 

In addition, prisoners of war who work shall receive appropriate clothing, wherever the nature of the work 

demands. 

Article 29 (Hygiene) 

The Detaining Power shall be bound to take all sanitary measures necessary to ensure the 

cleanliness and healthfulness of camps and to prevent epidemics. 
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Prisoners of war shall have for their use, day and night, conveniences which conform to the rules 

of hygiene and are maintained in a constant state of cleanliness. In any camps in which women prisoners 

of war are accommodated, separate conveniences shall be provided for them. 

Also, apart from the baths and showers with which the camps shall be furnished, prisoners of war 

shall be provided with sufficient water and soap for their personal toilet and for washing their personal 

laundry; the necessary installations, facilities and time shall be granted them for that purpose. 

Article 30 (Medical Attention) 

Every camp shall have an adequate infirmary where prisoners of war may have the attention they 

require, as well as appropriate diet. Isolation wards shall, if necessary, be set aside for cases of contagious 

or mental disease. 

Prisoners of war suffering from serious disease, or whose condition necessitates special treatment, 

a surgical operation or hospital care, must be admitted to any military or civilian medical unit where such 

treatment can be given, even if their repatriation is contemplated in the near future. Special facilities shall 

be afforded for the care to be given to the disabled, in particular to the blind, and for their rehabilitation, 

pending repatriation. 

Prisoners of war shall have the attention, preferably, of medical personnel of the Power on which 

they depend and, if possible, of their nationality. 

Prisoners of war may not be prevented from presenting themselves to the medical authorities for 

examination. The detaining authorities shall, upon request, issue to every prisoner who has undergone 

treatment, an official certificate indicating the nature of his illness or injury, and the duration and kind of 

treatment received. A duplicate of this certificate shall be forwarded to the Central Prisoners of War 

Agency. 

The costs of treatment, including those of any apparatus necessary for the maintenance of prisoners 

of war in good health, particularly dentures and other artificial appliances, and spectacles, shall be borne 

by the Detaining Power. 

Article 31 (Medical Inspection) 

Medical inspections of prisoners of war shall be held at least once a month. They shall include the 

checking and the recording of the weight of each prisoner of war. Their purpose shall be, in particular, to 

supervise the general state of health, nutrition and cleanliness of prisoners and to detect contagious diseases, 

especially tuberculosis, malaria and venereal disease. For this purpose the most efficient methods available 

shall be employed, e.g. periodic mass miniature radiography for the early detection of tuberculosis. 
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Article 33 (Rights and Privileges of Retained Personnel) 

Members of the medical personnel and chaplains while retained by the Detaining Power with a 

view to assisting prisoners of war, shall not be considered as prisoners of war. They shall, however, receive 

as a minimum the benefits and protection of the present Convention, and shall also be granted all facilities 

necessary to provide for the medical care of, and religious ministration to prisoners of war. 

They shall continue to exercise their medical and spiritual functions for the benefit of prisoners of 

war, preferably those belonging to the armed forces upon which they depend, within the scope of the 

military laws and regulations of the Detaining Power and under the control of its competent services, in 

accordance with their professional etiquette. They shall also benefit by the following facilities in the 

exercise of their medical or spiritual functions: 

(a) They shall be authorized to visit periodically prisoners of war situated in working 

detachments or in hospitals outside the camp. For this purpose, the Detaining Power shall 

place at their disposal the necessary means of transport. 

(b)  The senior medical officer in each camp shall be responsible to the camp military 

authorities for everything connected with the activities of retained medical personnel. For 

this purpose, Parties to the conflict shall agree at the outbreak of hostilities on the subject 

of the corresponding ranks of the medical personnel, including that of societies mentioned 

in Article 26 [ Link ] of the Geneva Convention for the Amelioration of the Condition of 

the Wounded and Sick in Armed Forces in the Field of August 12, 1949. This senior 

medical officer, as well as chaplains, shall have the right to deal with the competent 

authorities of the camp on all questions relating to their duties. Such authorities shall afford 

them all necessary facilities for correspondence relating to these questions. 

(c) Although they shall be subject to the internal discipline of the camp in which they are 

retained, such personnel may not be compelled to carry out any work other than that 

concerned with their medical or religious duties. 

During hostilities, the Parties to the conflict shall agree concerning the possible relief of retained 

personnel and shall settle the procedure to be followed. 

None of the preceding provisions shall relieve the Detaining Power of its obligations with regard 

to prisoners of war from the medical or spiritual point of view. 
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Article 85 (Offences Committed before Capture) 

Prisoners of war prosecuted under the laws of the Detaining Power for acts committed prior to 

capture shall retain, even if convicted, the benefits of the present Convention. 

Article 86 (Non bis in idem) 

No prisoner of war may be punished more than once for the same act, or on the same charge. 

Article 87 (Penalties) 

Prisoners of war may not be sentenced by the military authorities and courts of the Detaining Power 

to any penalties except those provided for in respect of members of the armed forces of the said Power who 

have committed the same acts. 

When fixing the penalty, the courts or authorities of the Detaining Power shall take into 

consideration, to the widest extent possible, the fact that the accused, not being a national of the Detaining 

Power, is not bound to it by any duty of allegiance, and that he is in its power as the result of circumstances 

independent of his own will. The said courts or authorities shall be at liberty to reduce the penalty provided 

for the violation of which the prisoner of war is accused, and shall therefore not be bound to apply the 

minimum penalty prescribed. 

Collective punishment for individual acts, corporal punishments, imprisonment in premises 

without daylight and, in general, any form of torture or cruelty, are forbidden. 

No prisoner of war may be deprived of his rank by the Detaining Power, or prevented from wearing 

his badges. 

Article 89 (Forms of Punishment) 

The disciplinary punishments applicable to prisoners of war are the following: 

1. A fine which shall not exceed 50 per cent of the advances of pay and working pay which 

the prisoner of war would otherwise receive under the provisions of Articles 60 and 62 

during a period of not more than thirty days. 

2. Discontinuance of privileges granted over and above the treatment provided for by the 

present Convention. 

3. Fatigue duties not exceeding two hours daily. 

4. Confinement. 

The punishment referred to under (3) shall not be applied to officers.  
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In no case shall disciplinary punishments be inhuman, brutal or dangerous to the health of prisoners 

of war. 

Article 118 (Release and Repatriation) 

Prisoners of war shall be released and repatriated without delay after the cessation of active 

hostilities. 

In the absence of stipulations to the above effect in any agreement concluded between the Parties 

to the conflict with a view to the cessation of hostilities, or failing any such agreement, each of the Detaining 

Powers shall itself establish and execute without delay a plan of repatriation in conformity with the 

principle laid down in the foregoing paragraph. 

In either case, the measures adopted shall be brought to the knowledge of the prisoners of war. 

The costs of repatriation of prisoners of war shall in all cases be equitably apportioned between the 

Detaining Power and the Power on which the prisoners depend. This apportionment shall be carried out on 

the following basis: 

(a) If the two Powers are contiguous, the Power on wh ich the prisoners of war depend shall 

bear the costs of repatriation from the frontiers of the Detaining Power. 

(b) If the two Powers are not contiguous, the Detaining Power shall bear the costs of transport 

of prisoners of war over its own territory as far as its frontier or its port of embarkation 

nearest to the territory of the Power on which the prisoners of war depend. The Parties 

concerned shall agree between themselves as to the equitable apportionment of the 

remaining costs of the repatriation. The conclusion of this agreement shall in no 

circumstances justify any delay in the repatriation of the prisoners of war. 

Article 129 (Penal Sanctions) 

The High Contracting Parties undertake to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of the 

present Convention defined in the following Article. 

Each High Contracting Party shall be under the obligation to search for persons alleged to have 

committed, or to have ordered to be committed, such grave breaches, and shall bring such persons, 

regardless of their nationality, before its own courts. It may also, if it prefers, and in accordance with the 

provisions of its own legislation, hand such persons over for trial to another High Contracting Party 

concerned, provided such High Contracting Party has made out a prima facie case. 
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Each High Contracting Party shall take measures necessary for the suppression of all acts contrary 

to the provisions of the present Convention other than the grave breaches defined in the following Article. 

  In all circumstances, the accused persons shall benefit by safeguards of proper trial and defence, 

which shall not be less favourable than those provided by Article 105 and those following of the present 

Convention. 

Article 130 (Grave Breaches) 

  Grave breaches to which the preceding Article relates shall be those involving any of the following 

acts, if committed against persons or property protected by the Convention: wilful killing, torture or 

inhuman treatment, including biological experiments, wilfully causing great suffering or serious injury to 

body or health, compelling a prisoner of war to serve in the forces of the hostile Power, or wilfully depriving 

a prisoner of war of the rights of fair and regular trial prescribed in this Convention. 
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Fourth Geneva Convention (Civilians) 

Article 1 (Respect for Convention) 

The High Contracting Parties undertake to respect and to ensure respect for the present Convention 

in all circumstances. 

Article 4 (Definition of Protected Persons) 

Persons protected by the Convention are those who, at a given moment and in any manner 

whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or 

Occupying Power of which they are not nationals. 

Nationals of a State which is not bound by the Convention are not protected by it. Nationals of a 

neutral State who find themselves in the territory of a belligerent State, and nationals of a co-belligerent 

State, shall not be regarded as protected persons while the State of which they are nationals has normal 

diplomatic representation in the State in whose hands they are. 

The provisions of Part II are, however, wider in application, as defined in Article 13. 

Persons protected by the Geneva Convention for the Amelioration of the Condition of the Wounded 

and Sick in Armed Forces in the Field of August 12, 1949, or by the Geneva Convention for the 

Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 

August 12, 1949, or by the Geneva Convention relative to the Treatment of Prisoners of War of August 12, 

1949, shall not be considered as protected persons within the meaning of the present Convention. 

Article 6 (Beginning and End of Application) 

The present Convention shall apply from the outset of any conflict or occupation mentioned in 

Article 2. 

In the territory of Parties to the conflict, the application of the present Convention shall cease on 

the general close of military operations. 

In the case of occupied territory, the application of the present Convention shall cease one year 

after the general close of military operations; however, the Occupying Power shall be bound, for the 

duration of the occupation, to the extent that such Power exercises the functions of government in such 

territory, by the provisions of the following Articles of the present Convention: 1 to 12, 27, 29 to 34, 47, 

49, 51, 52, 53, 59, 61 to 77, 143. 

Protected persons whose release, repatriation or re-establishment may take place after such dates 

shall meanwhile continue to benefit by the present Convention. 
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Article 18 (Protection of Hospitals) 

Civilian hospitals organized to give care to the wounded and sick, the infirm and maternity cases, 

may in no circumstances be the object of attack, but shall at all times be respected and protected by the 

Parties to the conflict. 

States which are Parties to a conflict shall provide all civilian hospitals with certificates showing 

that they are civilian hospitals and that the buildings which they occupy are not used for any purpose which 

would deprive these hospitals of protection in accordance with Article 19. 

Civilian hospitals shall be marked by means of the emblem provided for in Article 38 of the Geneva 

Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field 

of August 12, 1949, but only if so authorized by the State. 

The Parties to the conflict shall, in so far as military considerations permit, take the necessary steps 

to make the distinctive emblems indicating civilian hospitals clearly visible to the enemy land, air and naval 

forces in order to obviate the possibility of any hostile action. 

In view of the dangers to which hospitals may be exposed by being close to military objectives, it 

is recommended that such hospitals be situated as far as possible from such objectives. 

Article 19 (Discontinuance of Protection of Hospitals) 

The protection to which civilian hospitals are entitled shall not cease unless they are used to 

commit, outside their humanitarian duties, acts harmful to the enemy. Protection may, however, cease only 

after due warning has been given, naming, in all appropriate cases, a reasonable time limit, and after such 

warning has remained unheeded. 

The fact that sick or wounded members of the armed forces are nursed in these hospitals, or the 

presence of small arms and ammunition taken from such combatants which have not yet been handed to 

the proper service, shall not be considered to be acts harmful to the enemy. 

Article 28 (Danger Zones) 

The presence of a protected person may not be used to render certain points or areas immune from 

military operations. 

Article 33 (Individual Responsibility, Collective Penalties, Pillage, Reprisals) 

No protected person may be punished for an offence he or she has not personally committed. 

Collective penalties and likewise all measures of intimidation or of terrorism are prohibited. 

Pillage is prohibited. 
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Reprisals against protected persons and their property are prohibited. 

Article 146 (Penal Sanctions) 

  The High Contracting Parties undertake to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of the 

present Convention defined in the following Article. 

  Each High Contracting Party shall be under the obligation to search for persons alleged to have 

committed, or to have ordered to be committed, such grave breaches, and shall bring such persons, 

regardless of their nationality, before its own courts. It may also, if it prefers, and in accordance with the 

provisions of its own legislation, hand such persons over for trial to another High Contracting Party 

concerned, provided such High Contracting Party has made out a prima facie case. 

  Each High Contracting Party shall take measures necessary for the suppression of all acts contrary 

to the provisions of the present Convention other than the grave breaches defined in the following Article. 

  In all circumstances, the accused persons shall benefit by safeguards of proper trial and defence, 

which shall not be less favourable than those provided by Article 105 and those following of the Geneva 

Convention relative to the Treatment of Prisoners of War of August 12, 1949. 

Article 147 (Grave Breaches) 

 Grave breaches to which the preceding Article relates shall be those involving any of the following 

acts, if committed against persons or property protected by the present Convention: wilful killing, torture 

or inhuman treatment, including biological experiments, wilfully causing great suffering or serious injury 

to body or health, unlawful deportation or transfer or unlawful confinement of a protected person, 

compelling a protected person to serve in the forces of a hostile Power, or wilfully depriving a protected 

person of the rights of fair and regular trial prescribed in the present Convention, taking of hostages and 

extensive destruction and appropriation of property, not justified by military necessity and carried out 

unlawfully and wantonly.  
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Additional Protocol I (1977) to the Geneva Conventions 

Article 1 (General Principles and Scope of Application) 

1. The High Contracting Parties undertake to respect and to ensure respect for this Protocol 

in all circumstances. 

2. In cases not covered by this Protocol or by other international agreements, civilians and 

combatants remain under the protection and authority of the principles of international law 

derived from established custom, from the principles of humanity and from the dictates of 

public conscience. 

3. This Protocol, which supplements the Geneva Conventions of 12 August 1949 for the 

protection of war victims, shall apply in the situations referred to in Article 2 common to 

those Conventions. 

4. The situations referred to in the preceding paragraph include armed conflicts in which 

peoples are fighting against colonial domination and alien occupation and against racist 

régimes in the exercise of their right of self-determination, as enshrined in the Charter of 

the United Nations and the Declaration on Principles of International Law concerning 

Friendly Relations and Co-operation among States in accordance with the Charter of the 

United Nations. 

Article 3 (Beginning and End of Application) 

Without prejudice to the provisions which are applicable at all times: 

(a) the Conventions and this Protocol shall apply from the beginning of any situation referred 

to in Article 1of this Protocol; 

(b) the application of the Conventions and of this Protocol shall cease, in the territory of Parties 

to the conflict, on the general close of military operations and, in the case of occupied 

territories, on the termination of the occupation, except, in either circumstance, for those 

persons whose final release, repatriation or re-establishment takes place thereafter. These 

persons shall continue to benefit from the relevant provisions of the Conventions and of 

this Protocol until their final release, repatriation or re-establishment. 

Article 11 (Protection of Persons) 

1.  The physical or mental health and integrity of persons who are in the power of the adverse 

Party or who are interned, detained or otherwise deprived of liberty as a result of a situation 
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referred to in Article 1 [ Link ] shall not be endangered by any unjustified act or omission. 

Accordingly, it is prohibited to subject the persons described in this Article to any medical 

procedure which is not indicated by the state of health of the person concerned and which 

is not consistent with generally accepted medical standards which would be applied under 

similar medical circumstances to persons who are nationals of the Party conducting the 

procedure and who are in no way deprived of liberty. 

2. It is, in particular, prohibited to carry out on such persons, even with their consent: 

(a) physical mutilations; 

(b)  medical or scientific experiments; 

(c) removal of tissue or organs for transplantation, 

except where these acts are justified in conformity with the conditions provided for in 

paragraph 1. 

3. Exceptions to the prohibition in paragraph 2 (c) may be made only in the case of donations 

of blood for transfusion or of skin for grafting, provided that they are given voluntarily and 

without any coercion or inducement, and then only for therapeutic purposes, under 

conditions consistent with generally accepted medical standards and controls designed for 

the benefit of both the donor and the recipient. 

4. Any wilful act or omission which seriously endangers the physical or mental health or 

integrity of any person who is in the power of a Party other than the one on which he 

depends and which either violates any of the prohibitions in paragraphs 1 and 2 or fails to 

comply with the requirements of paragraph 3 shall be a grave breach of this Protocol. 

5. The persons described in paragraph 1 have the right to refuse any surgical operation. In 

case of refusal, medical personnel shall endeavour to obtain a written statement to that 

effect, signed or acknowledged by the patient. 

6. Each Party to the conflict shall keep a medical record for every donation of blood for 

transfusion or skin for grafting by persons referred to in paragraph 1, if that donation is 

made under the responsibility of that Party. In addition, each Party to the conflict shall 

endeavour to keep a record of all medical procedures undertaken with respect to any person 

who is interned, detained or otherwise deprived of liberty as a result of a situation referred 

to in Article 1. These records shall be available at all times for inspection by the Protecting 

Power. 
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Article 35 (Basic Rules of Methods and Means of Warfare) 

1. In any armed conflict, the right of the Parties to the conflict to choose methods or means 

of warfare is not unlimited. 

2. It is prohibited to employ weapons, projectiles and material and methods of warfare of a 

nature to cause superfluous injury or unnecessary suffering. 

3. It is prohibited to employ methods or means of warfare which are intended, or may be 

expected, to cause widespread, long-term and severe damage to the natural environment. 

Article 36 (New Weapons) 

In the study, development, acquisition or adoption of a new weapon, means or method of warfare, 

a High Contracting Party is under an obligation to determine whether its employment would, in some or 

all circumstances, be prohibited by this Protocol or by any other rule of international law applicable to the 

High Contracting Party. 

Article 48 (Basic Rule in Field of Application) 

In order to ensure respect for and protection of the civilian population and civilian objects, the 

Parties to the conflict shall at all times distinguish between the civilian population and combatants and 

between civilian objects and military objectives and accordingly shall direct their operations only against 

military objectives. 

Article 49 (Definition of Attacks and Scope of Application) 

1. "Attacks" means acts of violence against the adversary, whether in offence or in defence. 

2. The provisions of this Protocol with respect to attacks apply to all attacks in whatever 

territory conducted, including the national territory belonging to a Party to the conflict but 

under the control of an adverse Party. 

3. The provisions of this Section apply to any land, air or sea warfare which may affect the 

civilian population, individual civilians or civilian objects on land. They further apply to 

all attacks from the sea or from the air against objectives on land but do not otherwise 

affect the rules of international law applicable in armed conflict at sea or in the air. 

4. The provisions of this Section are additional to the rules concerning humanitarian 

protection contained in the Fourth Convention, particularly in Part II thereof, and in other 

international agreements binding upon the High Contracting Parties, as well as to other 
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rules of international law relating to the protection of civilians and civilian objects on land, 

at sea or in the air against the effects of hostilities. 

Article 50 (Definition of Civilian and Civilian Population) 

1.  A civilian is any person who does not belong to one of the categories of persons referred 

to in Article 4 A (1), (2), (3) and (6) of the Third Convention and in Article 43 of this 

Protocol. In case of doubt whether a person is a civilian, that person shall be considered to 

be a civilian. 

2. The civilian population comprises all persons who are civilians. 

3. The presence within the civilian population of individuals who do not come within the 

definition of civilians does not deprive the population of its civilian character. 

Article 51 (Protection of the Civilian Population) 

1. The civilian population and individual civilians shall enjoy general protection against 

dangers arising from military operations. To give effect to this protection, the following 

rules, which are additional to other applicable rules of international law, shall be observed 

in circumstances. 

2. The civilian population as such, as well as individual civilians, shall not be the object of 

attack. Acts or threats of violence the primary purpose of which is to spread terror among 

the civilian population are prohibited. 

3. Civilians shall enjoy the protection afforded by this Section, unless and for such time as 

they take a direct part in hostilities. 

4. Indiscriminate attacks are prohibited. Indiscriminate attacks are: 

(a) Those which are not directed at a specific military objective; 

(b) Those which employ a method or means of combat which cannot be directed at a 

specific military objective; or  

(c)  Those which employ a method or means of combat the effects of which cannot 

be limited as required by this Protocol;  

 and consequently, in each such case, are of a nature to strike military objectives and 

civilians or civilian objects without distinction. 

  5.  Among others, the following types of attacks are to be considered as indiscriminate: 
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(a) An attack by bombardment by any methods or means which treats as a single 

military objective a number of clearly separated and distinct military objectives 

located in a city, town, village or other area containing a similar concentration of 

civilians or civilian objects; and 

(b) An attack which may be expected to cause incidental loss of civilian life, injury to 

civilians, damage to civilian objects, or a combination thereof, which would be 

excessive in relation to the concrete and direct military advantage anticipated. 

 6. Attacks against the civilian population or civilians by way of reprisals are prohibited. 

7. The presence or movements of the civilian population or individual civilians shall not be 

used to render certain points or areas immune from military operations, in particular in 

attempts to shield military objectives from attacks or to shield, favour or impede military 

operations. The Parties to the conflict shall not direct the movement of the civilian 

population or individual civilians in order to attempt to shield military objectives from 

attacks or to shield military operations. 

8. Any violation of these prohibitions shall not release the Parties to the conflict from their 

legal obligations with respect to the civilian population and civilians, including the 

obligation to take the precautionary measures provided for in Article 57. 

Article 52 (General Protection of Civilian Objects) 

1. Civilian objects shall not be the object of attack or of reprisals. Civilian objects are all 

objects which are not military objectives as defined in paragraph 2. 

2. Attacks shall be limited strictly to military objectives. In so far as objects are concerned, 

military objectives are limited to those objects which by their nature, location, purpose or 

use make an effective contribution to military action and whose total or partial destruction, 

capture or neutralization, in the circumstances ruling at the time, offers a definite military 

of advantage. 

3. In case of doubt whether an object which is normally dedicated to civilian purposes, such 

as a place of worship, a house or other dwelling or a school, is being used to make an 

effective contribution to military action, it shall be presumed not to be so used. 
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Article 53 (Protection of Cultural Objects and of Places of Worship) 

Without prejudice to the provisions of the Hague Convention for the Protection of Cultural 

Property in the Event of Armed Conflict of 14 May 1954, and of other relevant international instruments, 

it is prohibited: 

(a) to commit any acts of hostility directed against the historic monuments, works of art or 

places of worship which constitute the cultural or spiritual heritage of peoples; 

(b) to use such objects in support of the military effort; 

(c) to make such objects the object of reprisals. 

Article 54 (Protection of Objects Indispensable to the Survival of the Civilian Population) 

1. Starvation of civilians as a method of warfare is prohibited. 

2. It is prohibited to attack, destroy, remove or render useless objects indispensable to the 

survival of the civilian population, such as foodstuffs, agricultural areas for the production 

of foodstuffs, crops, livestock, drinking water installations and supplies and irrigation 

works, for the specific purpose of denying them for their sustenance value to the civilian 

population or to the adverse Party, whatever the motive, whether in order to starve out 

civilians, to cause them to move away, or for any other motive. 

3. The prohibitions in paragraph 2 shall not apply to such of the objects covered by it as are 

used by an adverse Party: 

(a) as sustenance solely for the members of its armed forces; or 

(b) if not as sustenance, then in direct support of military action, provided, however, 

that in no event shall actions against these objects be taken which may be expected 

to leave the civilian population with such inadequate food or water as to cause its 

starvation or force its movement. 

4. These objects shall not be made the object of reprisals. 

5. In recognition of the vital requirements of any Party to the conflict in the defence of its 

national territory against invasion, derogation from the prohibitions contained in paragraph 

2 may be made by a Party to the conflict within such territory under its own control where 

required by imperative military necessity. 
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Article 55 (Protection of the Natural Environment) 

1. Care shall be taken in warfare to protect the natural environment against widespread, long-

term and severe damage. This protection includes a prohibition of the use of methods or 

means of warfare which are intended or may be expected to cause such damage to the 

natural environment and thereby to prejudice the health or survival of the population. 

2. Attacks against the natural environment by way of reprisals are prohibited. 

Article 56 (Protection of Works and Installations containing Dangerous Forces) 

1. Works or installations containing dangerous forces, namely dams, dykes and nuclear 

electrical generating stations, shall not be made the object of attack, even where these 

objects are military objectives, if such attack may cause the release of dangerous forces 

and consequent severe losses among the civilian population. Other military objectives 

located at or in the vicinity of these works or installations shall not be made the object of 

attack if such attack may cause the release of dangerous forces from the works or 

installations and consequent severe losses among the civilian population. 

2. The special protection against attack provided by paragraph 1 shall cease: 

(a) for a dam or a dyke only if it is used for other than its normal function and in 

regular, significant and direct support of military operations and if such attack is 

the only feasible way to terminate such support; 

(b) for a nuclear electrical generating station only if it provides electric power in 

regular, significant and direct support of military operations and if such attack is 

the only feasible way to terminate such support; 

(c) for other military objectives located at or in the vicinity of these works or 

installations only if they are used in regular, significant and direct support of 

military operations and if such attack is the only feasible way to terminate such 

support. 

3. In all cases, the civilian population and individual civilians shall remain entitled to all the 

protection accorded them by international law, including the protection of the 

precautionary measures provided for in Article 57. If the protection ceases and any of the 
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works, installations or military objectives mentioned in paragraph I is attacked, all practical 

precautions shall be taken to avoid the release of the dangerous forces. 

4. It is prohibited to make any of the works, installations or military objectives mentioned in 

paragraph1 the object of reprisals. 

5. The Parties to the conflict shall endeavour to avoid locating any military objectives in the 

vicinity of the works or installations mentioned in paragraph 1. Nevertheless, installations 

erected for the sole purpose of defending the protected works or installations from attack 

are permissible and shall not themselves be made the object of attack, provided that they 

are not used in hostilities except for defensive actions necessary to respond to attacks 

against the protected works or installations and that their armament is limited to weapons 

capable only of repelling hostile action against the protected works or installations. 

6. The High Contracting Parties and the Parties to the conflict are urged to conclude further 

agreements among themselves to provide additional protection for objects containing 

dangerous forces. 

7. In order to facilitate the identification of the objects protected by this article, the Parties to 

the conflict may mark them with a special sign consisting of a group of three bright orange 

circles placed on the same axis, as specified in Article 16 of Annex I to this Protocol. The 

absence of such marking in no way relieves any Party to the conflict of its obligations 

under this Article. 

Article 57 (Precautions in Attack) 

1. In the conduct of military operations, constant care shall be taken to spare the civilian 

population, civilians and civilian objects. 

2. With respect to attacks, the following precautions shall be taken: 

(a) those who plan or decide upon an attack shall: 

(i) do everything feasible to verify that the objectives to be attacked are 

neither civilians nor civilian objects and are not subject to special 

protection but are military objectives within the meaning of paragraph 2 

of Article 52 and that it is not prohibited by the provisions of this Protocol 

to attack them;  
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(ii)  take all feasible precautions in the choice of means and methods of attack 

with a view to avoiding, and in any event to minimizing, incidental loss 

of civilian life, injury to civilians and damage to civilian objects; 

(iii) refrain from deciding to launch any attack which may be expected to cause 

incidental loss of civilian life, injury to civilians, damage to civilian 

objects, or a combination thereof, which would be excessive in relation to 

the concrete and direct military advantage anticipated; 

(b) an attack shall be cancelled or suspended if it becomes apparent that the objective 

is not a military one or is subject to special protection or that the attack may be 

expected to cause incidental loss of civilian life, injury to civilians, damage to 

civilian objects, or a combination thereof, which would be excessive in relation to 

the concrete and direct military advantage anticipated; 

(c) effective advance warning shall be given of attacks which may affect the civilian 

population, unless circumstances do not permit. 

3. When a choice is possible between several military objectives for obtaining a similar 

military advantage, the objective to be selected shall be that the attack on which may be 

expected to cause the least danger to civilian lives and to civilian objects. 

4. In the conduct of military operations at sea or in the air, each Party to the conflict shall, 

inconformity with its rights and duties under the rules of international law applicable in 

armed conflict, take all reasonable precautions to avoid losses of civilian lives and damage 

to civilian objects. 

5. No provision of this Article may be construed as authorizing any attacks against the 

civilian population, civilians or civilian objects. 

Article 58 (Precautions against the Effects of Attacks) 

The Parties to the conflict shall, to the maximum extent feasible: 

(a) Without prejudice to Article 49 of the Fourth Convention, endeavour to remove the civilian 

population, individual civilians and civilian objects under their control from the vicinity of 

military objectives; 

(b) Avoid locating military objectives within or near densely populated areas; 
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(c) Take the other necessary precautions to protect the civilian population, individual civilians 

and civilian objects under their control against the dangers resulting from military 

operations. 

Article 59 (Non-defended Localities) 

1. It is prohibited for the Parties to the conflict to attack, by any means whatsoever, non-

defended localities. 

2. The appropriate authorities of a Party to the conflict may declare as a non-defended locality 

any inhabited place near or in a zone where armed forces are in contact which is open for 

occupation by an adverse Party. Such a locality shall fulfil the following conditions: 

(a) all combatants, as well as mobile weapons and mobile military equipment must 

have been evacuated; 

(b) no hostile use shall be made of fixed military installations or establishments; 

(c) no acts of hostility shall be committed by the authorities or by the population; and 

(d) no activities in support of military operations shall be undertaken. 

3. The presence, in this locality, of persons specially protected under the Conventions and 

this Protocol, and of police forces retained for the sole purpose of maintaining law and 

order, is not contrary to the conditions laid down in paragraph 2. 

4. The declaration made under paragraph 2 shall be addressed to the adverse Party and shall 

define and describe, as precisely as possible, the limits of the non-defended locality. The 

Party to the conflict to which the declaration is addressed shall acknowledge its receipt and 

shall treat the locality as a non-defended locality unless the conditions laid down in 

paragraph 2 are not in fact fulfilled, in which event it shall immediately so inform the Party 

making the declaration. Even if the conditions laid down in paragraph 2 are not fulfilled, 

the locality shall continue to enjoy the protection provided by the other provisions of this 

Protocol and the other rules of international law applicable in armed conflict. 

5. The Parties to the conflict may agree on the establishment of non-defended localities even 

if such localities do not fulfil the conditions laid down in paragraph 2. The agreement 

should define and describe, as precisely as possible, the limits of the non-defended locality; 

if necessary, it may lay down the methods of supervision. 
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6. The Party which is in control of a locality governed by such an agreement shall mark it, so 

far as possible, by such signs as may be agreed upon with the other Party, which shall be 

displayed where they are clearly visible, especially on its perimeter and limits and on 

highways. 

7. A locality loses its status as a non-defended locality when it ceases to fulfil the conditions 

laid down in paragraph 2 or in the agreement referred to in paragraph 5. In such an 

eventuality, the locality shall continue to enjoy the protection provided by the other 

provisions of this Protocol and the other rules of international law applicable in armed 

conflict. 

Article 60 (Demilitarized Zones) 

1. It is prohibited for the Parties to the conflict to extend their military operations to zones on 

which they have conferred by agreement the status of demilitarized zone, if such extension 

is contrary to the terms of this agreement. 

2. The agreement shall be an express agreement, may be concluded verbally or in writing, 

either directly or through a Protecting Power or any impartial humanitarian organization, 

and may consist of reciprocal and concordant declarations. The agreement may be 

concluded in peacetime, as well as after the outbreak of hostilities, and should define and 

describe, as precisely as possible, the limits of the demilitarized zone and, if necessary, lay 

down the methods of supervision. 

3. The subject of such an agreement shall normally be any zone which fulfils the following 

conditions: 

(a) all combatants, as well as mobile weapons and mobile military equipment, must 

have been evacuated; 

(b) no hostile use shall be made of fixed military installations or establishments; 

(c) no acts of hostility shall be committed by the authorities or by the population; and 

(d) any activity linked to the military effort must have ceased. 

The Parties to the conflict shall agree upon the interpretation to be given to the condition 

laid down in sub-paragraph (d) and upon persons to be admitted to the demilitarized zone 

other than those mentioned in paragraph 4. 
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4. The presence, in this zone, of persons specially protected under the Conventions and this 

Protocol, and of police forces retained for the sole purpose of maintaining law and order, 

is not contrary to the conditions laid down in paragraph 3. 

5. The Party which is in control of such a zone shall mark it, so far as possible, by such signs 

as may be agreed upon with the other Party, which shall be displayed where they are clearly 

visible, especially on its perimeter and limits and on highways. 

6. If the fighting draws near to a demilitarized zone, and if the Parties to the conflict have so 

agreed, none of them may use the zone for purposes related to the conduct of military 

operations or unilaterally revoke its status. 

7. If one of the Parties to the conflict commits a material breach of the provisions of 

paragraphs 3 or 6, the other Party shall be released from its obligations under the agreement 

conferring upon the zone the status of demilitarized zone. In such an eventuality, the zone 

loses its status but shall continue to enjoy the protection provided by the other provisions 

of this Protocol and the other rules of international law applicable in armed conflict. 

Article 75 (Fundamental Guarantees) 

1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, persons 

who are in the power of a Party to the conflict and who do not benefit from more favourable 

treatment under the Conventions or under this Protocol shall be treated humanely in all 

circumstances and shall enjoy, as a minimum, the protection provided by this Article 

without any adverse distinction based upon race, colour, sex, language, religion or belief, 

political or other opinion, national or social origin, wealth, birth or other status, or on any 

other similar criteria. Each Party shall respect the person, honour, convictions and religious 

practices of all such persons. 

2. The following acts are and shall remain prohibited at any time and in any place whatsoever, 

whether committed by civilian or by military agents: 

(a) violence to the life, health, or physical or mental well-being of persons, in 

particular: 

(i) murder; 

(ii)  torture of all kinds, whether physical or mental; 

(iii)  corporal punishment; and 
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(iv)  mutilation; 

(b) outrages upon personal dignity, in particular humiliating and degrading treatment, 

enforced prostitution and any form of indecent assault; 

(c) the taking of hostages; 

(d) collective punishments; and 

(e) threats to commit any of the foregoing acts. 

3.  Any person arrested, detained or interned for actions related to the armed conflict shall be 

informed promptly, in a language he understands, of the reasons why these measures have 

been taken. Except in cases of arrest or detention for penal offences, such persons shall be 

released with the minimum delay possible and in any event as soon as the circumstances 

justifying the arrest, detention or internment have ceased to exist. 

4. No sentence may be passed and no penalty may be executed on a person found guilty of a 

penal offence related to the armed conflict except pursuant to a conviction pronounced by 

an impartial and regularly constituted court respecting the generally recognized principles 

of regular judicial procedure, which include the following: 

(a) the procedure shall provide for an accused to be informed without delay of the 

particulars of the offence alleged against him and shall afford the accused before 

and during his trial all necessary rights and means of defence; 

(b) no one shall be convicted of an offence except on the basis of individual penal 

responsibility; 

(c) no one shall be accused or convicted of a criminal offence on account of any act 

or omission which did not constitute a criminal offence under the national or 

international law to which he was subject at the time when it was committed; nor 

shall a heavier penalty be imposed than that which was applicable at the time when 

the criminal offence was committed; if, after the commission of the offence, 

provision is made by law for the imposition of a lighter penalty, the offender shall 

benefit thereby; 

(d) anyone charged with an offence is presumed innocent until proved guilty 

according to law; 

(e)  anyone charged with an offence shall have the right to be tried in his presence; 
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(f)  no one shall be compelled to testify against himself or to confess guilt; 

(g)  anyone charged with an offence shall have the right to examine, or have examined, 

the witnesses against him and to obtain the attendance and examination of 

witnesses on his behalf under the same conditions as witnesses against him; 

(h)  no one shall be prosecuted or punished by the same Party for an offence in respect 

of which a final judgement acquitting or convicting that person has been 

previously pronounced under the same law and judicial procedure; 

(i)  anyone prosecuted for an offence shall have the right to have the judgement 

pronounced publicly; and 

(j)  a convicted person shall be advised on conviction of his judicial and other 

remedies and of the time-limits within which they may be exercised. 

5.  Women whose liberty has been restricted for reasons related to the armed conflict shall be 

held in quarters separated from men's quarters. They shall be under the immediate 

supervision of women. Nevertheless, in cases where families are detained or interned, they 

shall, whenever possible, be held in the same place and accommodated as family units. 

6.  Persons who are arrested, detained or interned for reasons related to the armed conflict 

shall enjoy the protection provided by this Article until their final release, repatriation or 

re-establishment, even after the end of the armed conflict. 

7.  In order to avoid any doubt concerning the prosecution and trial of persons accused of war 

crimes or crimes against humanity, the following principles shall apply: 

(a)  persons who are accused of such crimes should be submitted for the purpose of 

prosecution and trial in accordance with the applicable rules of international law; 

and 

(b)  any such persons who do not benefit from more favourable treatment under the 

Conventions or this Protocol shall be accorded the treatment provided by this 

Article, whether or not the crimes of which they are accused constitute grave 

breaches of the Conventions or of this Protocol. 

8.  No provision of this Article may be construed as limiting or infringing any other more 

favourable provision granting greater protection, under any applicable rules of 

international law, to persons covered by paragraph 1. 
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Article 80 (Measures of Execution) 

1.  The High Contracting Parties and the Parties to the conflict shall without delay take all 

necessary measures for the execution of their obligations under the Conventions and this 

Protocol. 

2.  The High Contracting Parties and the Parties to the conflict shall give orders and 

instructions to ensure observance of the Conventions and this Protocol, and shall supervise 

their execution. 

Article 83 (Dissemination) 

1. The High Contracting Parties undertake, in time of peace as in time of armed conflict, to 

disseminate the Conventions and this Protocol as widely as possible in their respective 

countries and, in particular, to include the study thereof in their programmes of military 

instruction and to encourage the study thereof by the civilian population, so that those 

instruments may become known to the armed forces and to the civilian population. 

2.  Any military or civilian authorities who, in time of armed conflict, assume responsibilities 

in respect of the application of the Conventions and this Protocol shall be fully acquainted 

with the text thereof. 

Article 96 (Treaty Relations upon Entry into Force of this Protocol) 

1. When the Parties to the Conventions are also Parties to this Protocol, the Conventions shall 

apply as supplemented by this Protocol. 

2.  When one of the Parties to the conflict is not bound by this Protocol, the Parties to the 

Protocol shall remain bound by it in their mutual relations. They shall furthermore be 

bound by this Protocol in relation to each of the Parties which are not bound by it, if the 

latter accepts and applies the provisions thereof. 

3.  The authority representing a people engaged against a High Contracting Party in an armed 

conflict of the type referred to in Article 1, paragraph 4 [ Link ] , may undertake to apply 

the Conventions and this Protocol in relation to that conflict by means of a unilateral 

declaration addressed to the depositary. Such declaration shall, upon its receipt by the 

depositary, have in relation to that conflict the following effects: 

(a)  the Conventions and this Protocol are brought into force for the said authority as 

a Party to the conflict with immediate effect; 

255 
 

javascript:openLink('http://www.icrc.org/__c125672200286a21.nsf/9ac284404d38ed2bc1256311002afd89/6c86520d7efad527c12563cd0051d63c&Name=CN%3DGVALNBD1%2FO%3DICRC');


(b)  the said authority assumes the same rights and obligations as those which have 

been assumed by a High Contracting Party to the Conventions and this Protocol; 

and 

(c)  the Conventions and this Protocol are equally binding upon all Parties to the 

conflict. 
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Additional Protocol II (1977) to the Geneva Conventions 

Article 1 (Material Field of Application) 

1.  This Protocol, which develops and supplements Article 3 common to the Geneva 

Conventions of 12 August 1949 without modifying its existing conditions of application, 

shall apply to all armed conflicts which are not covered by Article 1 of the Protocol 

Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection 

of Victims of International Armed Conflicts (Protocol I) and which take place in the 

territory of a High Contracting Party between its armed forces and dissident armed forces 

or other organized armed groups which, under responsible command, exercise such control 

over a part of its territory as to enable them to carry out sustained and concerted military 

operations and to implement this Protocol. 

2.  This Protocol shall not apply to situations of internal disturbances and tensions, such as 

riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being 

armed conflicts. 

Article 4 (Fundamental Guarantees) 

1. All persons who do not take a direct part or who have ceased to take part in hostilities, 

whether or not their liberty has been restricted, are entitled to respect for their person, 

honour and convictions and religious practices. They shall in all circumstances be treated 

humanely, without any adverse distinction. It is prohibited to order that there shall be no 

survivors. 

2.  Without prejudice to the generality of the foregoing, the following acts against the persons 

referred to in paragraph 1 are and shall remain prohibited at any time and in any place 

whatsoever: 

(a) violence to the life, health and physical or mental well-being of persons, in 

particular murder as well as cruel treatment such as torture, mutilation or any form 

of corporal punishment; 

(b) collective punishments; 

(c) taking of hostages; 

(d) acts of terrorism; 
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(e) outrages upon personal dignity, in particular humiliating and degrading treatment, 

rape, enforced prostitution and any form of indecent assault; 

(f)  slavery and the slave trade in all their forms; 

(g) pillage; 

(h)  threats to commit any of the foregoing acts. 

3.  Children shall be provided with the care and aid they require, and in particular: 

(a)  they shall receive an education, including religious and moral education, in 

keeping with the wishes of their parents, or in the absence of parents, of those 

responsible for their care; 

(b)  all appropriate steps shall be taken to facilitate the reunion of families temporarily 

separated; 

(c)  children who have not attained the age of fifteen years shall neither be recruited in 

the armed forces or groups nor allowed to take part in hostilities; 

(d) the special protection provided by this Article to children who have not attained 

the age of fifteen years shall remain applicable to them if they take a direct part in 

hostilities despite the provisions of sub-paragraph (c) and are captured; 

(e)  measures shall be taken, if necessary, and whenever possible with the consent of 

their parents or persons who by law or custom are primarily responsible for their 

care, to remove children temporarily from the area in which hostilities are taking 

place to a safer area within the country and ensure that they are accompanied by 

persons responsible for their safety and well-being. 

Article 5 (Persons whose Liberty has been Restricted) 

1. In addition to the provisions of Article 4, the following provisions shall be respected as a 

minimum with regard to persons deprived of their liberty for reasons related to the armed 

conflict, whether they are interned or detained: 

(a)  the wounded and the sick shall be treated in accordance with Article 7; 

(b)  the persons referred to in this paragraph shall, to the same extent as the local 

civilian population, be provided with food and drinking water and be afforded 

safeguards as regards health and hygiene and protection against the rigours of the 

climate and the dangers of the armed conflict; 
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(c)  they shall be allowed to receive individual or collective relief; 

(d)  they shall be allowed to practise their religion and, if requested and appropriate, 

to receive spiritual assistance from persons, such as chaplains, performing 

religious functions; 

(e)  they shall, if made to work, have the benefit of working conditions and safeguards 

similar to those enjoyed by the local civilian population. 

2.  Those who are responsible for the internment or detention of the persons referred to in 

paragraph 1 shall also, within the limits of their capabilities, respect the following 

provisions relating to such persons: 

(a)  except when men and women of a family are accommodated together, women 

shall be held in quarters separated from those of men and shall be under the 

immediate supervision of women; 

(b)  they shall be allowed to send and receive letters and cards, the number of which 

may be limited by competent authority if it deems necessary; 

(c)  places of internment and detention shall not be located close to the combat zone. 

The persons referred to in paragraph 1 shall be evacuated when the places where 

they are interned or detained become particularly exposed to danger arising out of 

the armed conflict, if their evacuation can be carried out under adequate conditions 

of safety; 

(d)  they shall have the benefit of medical examinations; 

(e)  their physical or mental health and integrity shall not be endangered by any 

unjustified act or omission. Accordingly, it is prohibited to subject the persons 

described in this Article to any medical procedure which is not indicated by the 

state of health of the person concerned, and which is not consistent with the 

generally accepted medical standards applied to free persons under similar medical 

circumstances. 

3.  Persons who are not covered by paragraph 1 but whose liberty has been restricted in any 

way whatsoever for reasons related to the armed conflict shall be treated humanely in 

accordance with Article 4 and with paragraphs 1 (a), (c) and (d), and 2 (b) of this Article. 

4.  If it is decided to release persons deprived of their liberty, necessary measures to ensure 

their safety shall be taken by those so deciding. 
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Article 6 (Penal Prosecutions) 

1.  This Article applies to the prosecution and punishment of criminal offences related to the 

armed conflict. 

2.  No sentence shall be passed and no penalty shall be executed on a person found guilty of 

an offence except pursuant to a conviction pronounced by a court offering the essential 

guarantees of independence and impartiality. In particular: 

(a)  the procedure shall provide for an accused to be informed without delay of the 

particulars of the offence alleged against him and shall afford the accused before 

and during his trial all necessary rights and means of defence; 

(b)  no one shall be convicted of an offence except on the basis of individual penal 

responsibility; 

(c)  no one shall be held guilty of any criminal offence on account of any act or 

omission which did not constitute a criminal offence, under the law, at the time 

when it was committed; nor shall a heavier penalty be imposed than that which 

was applicable at the time when the criminal offence was committed; if, after the 

commission of the offence, provision is made by law for the imposition of a lighter 

penalty, the offender shall benefit thereby; 

(d)  anyone charged with an offence is presumed innocent until proved guilty 

according to law; 

(e)  anyone charged with an offence shall have the right to be tried in his presence; 

(f)  no one shall be compelled to testify against himself or to confess guilt. 

3.  A convicted person shall be advised on conviction of his judicial and other remedies and 

of the time-limits within which they may be exercised. 

4.  The death penalty shall not be pronounced on persons who were under the age of eighteen 

years at the time of the offence and shall not be carried out on pregnant women or mothers 

of young children. 

5.  At the end of hostilities, the authorities in power shall endeavour to grant the broadest 

possible amnesty to persons who have participated in the armed conflict, or those deprived 

of their liberty for reasons related to the armed conflict, whether they are interned or 

detained. 
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Article 13 (Protection of the Civilian Population) 

1.  The civilian population and individual civilians shall enjoy general protection against the 

dangers arising from military operations. To give effect to this protection, the following 

rules shall be observed in all circumstances. 

2.  The civilian population as such, as well as individual civilians, shall not be the object of 

attack. Acts or threats of violence the primary purpose of which is to spread terror among 

the civilian population are prohibited. 

3.  Civilians shall enjoy the protection afforded by this Part, unless and for such time as they 

take a direct part in hostilities. 

Article 14 (Protection of Objects Indispensable to the Survival of the Civilian Population) 

Starvation of civilians as a method of combat is prohibited. It is therefore prohibited to attack, 

destroy, remove or render useless, for that purpose, objects indispensable to the survival of the civilian 

population, such as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, drinking 

water installations and supplies and irrigation works. 

Article 15 (Protection of Works and Installations containing Dangerous Forces) 

Works or installations containing dangerous forces, namely dams, dykes and nuclear electrical 

generating stations, shall not be made the object of attack, even where these objects are military objectives, 

if such attack may cause the release of dangerous forces and consequent severe losses among the civilian 

population. 
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