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ABSTRACT 

 
 
 

Pakistan inherited arbitration regime, both dealing with domestic arbitration and 

foreign or international arbitration, from the British India. Before partition, British 

India was a party to the Protocol on Arbitration Clauses, 1923 and to the Convention 

on the Execution of Foreign Arbitral Awards, 1927, both concluded under the aegis of 

the League of Nations. In order to apply these two international treaties, the 

Arbitration (Protocol and Convention) Act, 1937 was enacted. After independence in 

1947, Pakistan adopted this Act. It continued to be the law of Pakistan for the 

enforcement of foreign arbitral award till 2005 and the courts while applying this Act 

also developed some law on the subject. 

 Pakistan though was a signatory party to the United Nations Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards, 1958 (the New York 

Convention, 1958) but it ratified and applied this Convention for first time in Pakistan 

in 2005 through ‘Recognition and Enforcement (Arbitration Agreements and Foreign 

Arbitral Awards) Ordinance, 2005. This Ordinance was replaced by successive 

Ordinances and ultimately took shape of an Act of Parliament, namely, Recognition 

and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) Act, 2011 

(the Act, 2011). Thus, now the foreign arbitral awards are enforced under the New 

York Convention, 1958 through the Act, 2011. Since the New York Convention, 1958 

has recently been introduced in Pakistan, therefore, the courts have a very few 

occasions to develop law on this subject. 

 Undoubtedly, the New York Convention, 1958 has two fold objectives, i.e., to 

provide mechanism which is uniformed for the contracting states and to be a pro 
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enforcement vis-à-vis the Geneva Convention, 1927. At the same time, it does provide 

certain challenges which a foreign arbitral award may face at the time of enforcement. 

Such challenges include non-foreign award, invalid arbitration agreement, incapacity 

of the parties, non-arbitrability of the disputes, lack of due process, annulled award 

and award being against the public policy, etc. All these challenges and different 

approaches thereon have extensively been discussed in this research. 

Though the New York Convention and its implementing legislation—the Act, 

2011—has brought a palpable shift in the enforcement mechanism of foreign arbitral 

awards in Pakistan, yet Pakistan should continue to apply certain approaches 

developed under the Geneva Convention, 1927 implementing legislation, the Act, 

1937, which are not only beneficial for Pakistan but are also in consonance with the 

practices of other countries. 

 This research also reveals that even under the New York Convention there are 

different approaches in the contracting states on each of the challenges to enforcement 

of foreign arbitral awards. Further, with the passage of time an approach of a country 

was sometime reverted or further refined. From the experiences of other countries the 

courts in Pakistan may explore which approach is best suited to its legal system. 
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Chapter No. 1 

 

INTRODUCTION TO THE TOPIC 

 

1.1 Introduction 

The Arbitration Act, 1940 provides domestic arbitration regime, whereas, Recognition 

and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) Act, 2011 

provides mechanism for international or foreign arbitration in Pakistan. Pakistan 

inherited arbitration, both dealing with domestic and international or foreign 

arbitration, from the British India. The then arbitration regime of British India was 

based on the then British arbitration regime. Predecessor to the Arbitration Act, 1940, 

the Indian Arbitration Act, 18991 was based on the English Arbitration Act, 1899. 

Many sections of it were taken verbatim from the English Arbitration Act, 1899. At 

that time, before the enactment of the Arbitration Act, 1940 arbitration was governed 

by two different laws, i.e., the Indian Arbitration Act, 1899 and the Code of Civil 

Procedure, 19082. The operation of the Indian Arbitration Act, 1899 was limited to 

Presidency towns and such other areas where its application was extended by the 

Provincial Government, whereas the Code of Civil Procedure dealt with arbitration 

which was outside the scope of the Indian Arbitration, 1899. Usually, the Indian 

                                                 
1 Act No. IX of 1899 
2 Section 89, section 108 and Second Schedule to the Code of Civil Procedure, 1908. 



7 
 

 

Arbitration Act, 1899 dealt was arbitration without the intervention of the Court, 

whereas the Code of Civil Procedure, 19083 dealt with arbitration in a suit.4  

The present Arbitration Act, 1940 consolidated and replaced the Indian 

Arbitration Act, 1899 and section 89, clauses (a) to (f) of sub-section (1) of section 

108 and the Second Schedule of Civil Procedure Code of 19085 and Pakistan adopted 

it after independence. 6 Though India also adopted the same law but repealed and 

replaced it with the Arbitration and Conciliation Act, 1996, while Pakistan is still 

applying the same.   

Before independence of Pakistan, British India was a party to the Protocol on 

Arbitration Clauses, 1923 and to the Convention on the Execution of Foreign Arbitral 

Awards, 1927, under the League of Nations, therefore, in order to apply these two 

international treaties in Indian territories an Act, namely, the Arbitration (Protocol and 

Convention) Act, 1937 was enacted and came into operation on the 4th day of March, 

1937. After independence from British India, both Dominions—India and Pakistan—

adopted the Arbitration (Protocol and Convention) Act, 1937 (hereafter referred to as 

the Act, 1937) through their adoptions laws.7 Pakistan continued to apply the Act, 

1937 on its territories till 2005 whereas India, in order to apply the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards, 1958 (the New York 

                                                 
3 The Legislative Council for India passed the Code of Civil Procedure Act, 1859 (Act VIII of 1859) 
which contained provisions for arbitration in suits and arbitration without intervention of the Court. 
This Code was repealed by the Code of Civil Procedure Act, 1877, which was also revised by the Code 
of Civil Procedure Act, 1882 (Act No. XIV of 1882). Both these Acts contained the arbitration 
provisions. The Code of Civil Procedure Act, 1882 was also repealed by the Code of Civil Procedure, 
1908 which also contained provisions for arbitration in the Second Schedule mainly dealing with 
arbitration in a suit. 
4 Farani, M. Manual of Arbitration Laws. 1993 ed.  Lahore: Nadeem Law Book House 
1993, pp. 40-41 
5 Preamble to the Arbitration Act, 1940 (Act X of 1940) 
6 Pakistan adopted the Act, 1937 through the Adoption of Central Acts and Ordinances Order, 1949 
7 Pakistan adopted the Act, 1937 through the Adoption of Central Acts and Ordinances Order, 1949 
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Convention) in its territories, replaced it on 30th November, 1961 with ‘the Foreign 

Award (Recognition and Enforcement) Act, 1961.8  

Though signed on 30th December, 1958 Pakistan ratified the United Nations 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958 

(the New York Convention) on 14th July, 20059 when enforced it through an 

Ordinance10, namely, ‘Recognition and Enforcement (Arbitration Agreements and 

Foreign Arbitral Awards) Ordinance 2005’.11 As the Ordinance could not take shape 

of the Act of Parliament therefore after its lapse,12 in order to fulfill its international 

obligation13, another Ordinance was promulgated in 200614. Recognition and 

Enforcement (Arbitration Agreements and Foreign Arbitral Awards) Ordinance 2006 

again lapsed after completing its life of 120 days. Therefore, again another Ordinance, 

namely, Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral 

Awards) Ordinance 2007 was promulgated on 2nd June, 2007.15 Again for the same 

reason another Ordinance, namely, Recognition and Enforcement (Arbitration 

Agreements and Foreign Arbitral Awards) Ordinance 2009 was promulgated on 26th 

                                                 
8 Indian Act No. 45 of 1961 
9 Please see status of the New York Convention regarding signature and ratification of the same by 
Pakistan available on 
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html last visited on 
02.07.2014 
10 Under Article 89 of the Constitution of Pakistan when the National Assembly is not in Session the 
President of Pakistan is empowered to make legislation by promulgating Ordinance. 
11 Ordinance VIII of 2005 dated 14th July, 2005, published in the Gazette of Pakistan, Extraordinary, 
Part I,  
12 Under Article 89 of the Constitution of Pakistan, an Ordinance promulgated, by the President, lapses 
at the expiration of 120 days from the day of its promulgation. 
13 Pakistan follows the concept of dualism with regard to application of international treaty because as 
per provisions of Article 142 of the Constitution of Pakistan, 1973 any International Treaty can only be 
enforced in Pakistan through domestic legislation. Article 142 (a) of the Constitution of Pakistan, 1973 
reads, “Parliament shall have exclusive power to make laws with respect to any matter in the Federal 
Legislative List”. 
14 Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) Ordinance 
2006 (Ordinance III of 2006) dated 18th March 2006 and published in Gazette of Pakistan, 
Extraordinary, Part I, 18th March, 2006. 
15 Ordinance XXV of 2007 published in Gazette of Pakistan, Extraordinary, Part I, 2nd June, 2007. 



9 
 

 

November, 2009.16 Again after lapse of preceding Ordinance another Ordinance, 

namely, Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral 

Awards) Ordinance 2010 was promulgated on 20th April, 2010.17 Ultimately, the 

Parliament of Pakistan enforced the New York Convention by passing a bill, which 

after receiving assent from the President on 15th July, 201418 became an Act of 

Parliament. This Act of Parliament is called Recognition and Enforcement 

(Arbitration Agreements and Foreign Arbitral Awards) Act, 2011. However, this Act 

of Parliament recognizes the award made after 14th August, 2005—from the date of 

promulgation of first Ordinance implementing the New York Convention in Pakistan. 

Now Pakistan has two legislations for dealing with arbitration. Arbitration 

Act, 1940 deals with domestic Arbitration and the Act, 2011 deals with international 

arbitration (applies the New York Convention in Pakistan). 

The objective of the Act, 2011 is to provide a mechanism in terms of the New 

York Convention for the recognition and enforcement of arbitration agreements and 

foreign arbitral awards. This Act applies to whole of Pakistan and to every agreement 

whether made before, on or after the commencement of this Act but to foreign award 

made not before the 14th July, 2005.19 It consists of ten sections and a Schedule. The 

Schedule consists of the New York Convention and Section 8 of the Act, 2011 

unambiguously provides that in the event of any inconsistency between the provisions 

part of the Act and the Schedule part of the Act, the Schedule part shall prevail. 

With regard to the challenges in the way to enforcement of foreign arbitral 

award in Pakistan, section 7 of the Act, 2011 states that “the recognition and 

enforcement of foreign arbitral award shall not be refused except in accordance with 

                                                 
16 Ordinance XXXIII of 2009 published in Gazette of Pakistan, Extraordinary, Part I, 26th November, 
2009. 
17 Ordinance IX of 2010 published in Gazette of Pakistan, Extraordinary, Part I, 20th April, 2010. 
18 Act No. XVII of 2011 published in Gazette of Pakistan, Extraordinary, Part I, 19th July, 2011 
19 Section 1 of the Act, 2011 
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Article V of the New York Convention” and when the recognition and enforcement of 

the award has not been refused by the court, section 6 left no discretion with the Court 

but to enforce the award as judgment of the court. Section 2 (d) vests the jurisdiction 

with the High Court in the matter falling within the scope of the New York 

Convention. 

A foreign award may be enforced in any one of the three ways. It may be 

enforced by filing a suit on the award in the country in which the award has been 

made and obtain a judgment and thereafter enforce the foreign judgment in another 

country, probably, where the judgment debtor/award debtor has assets. Such foreign 

judgment may be enforced in Pakistan under section 13 and section 44-A of the Code 

of Civil Procedure, 1908.  The second method may be, by filing a suit on the foreign 

award in another country where the award debtor has assets and to obtain a judgment 

and thereafter enforce and execute the judgment in the same country. The third mode 

of executing the foreign arbitral award is to enforce and execute a foreign arbitral by 

resorting to different bilateral and multilateral conventions to which the countries of 

the litigant parties are contracting States. In this research the challenges in the way to 

enforcement of a foreign arbitral award under the third mode only, i.e., under the New 

York Convention, have been discussed. 

 

1.2 Background 

The enforcement of foreign arbitral awards poses several difficulties and it is the 

successful enforcement of a foreign arbitral award only which brings to fruition the 

endeavors of a party in regard to it. Therefore, a foreign arbitral award as a mean of 

settlement of commercial disputes through arbitration depends upon its successful 

enforcement. It is clear that local laws of different countries make adequate provisions 
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regarding the enforcement of arbitral award made in pursuance of arbitration 

agreement which are rendered within the country. However, when award in given in a 

country other than where it is sought to be enforced, difficult questions of 

enforcement of an arbitral award and the successful execution of the award arise for 

consideration. It is sometime seen that a State is prejudiced against the value of award 

given by foreign nationals or those based on foreign legal procedure. This tendency to 

look at foreign arbitral awards with bias is a hindrance to the smooth execution of a 

foreign arbitral awards. To promote reliability of the awards wherever and by 

whosoever they are given efforts have been made to develop uniform arbitral 

procedures and acceptable panels of arbitrations. To ensure successful arbitration, 

attempts have been made to provide for enforcement of arbitral awards by Courts in a 

Country other than where award was given on a basis of similar to enforcement of 

national arbitral awards. Thus, need was recognized for international co-operation to 

that end and Conference were held to promote greater uniformity in this important 

aspect of Arbitration law. Consequently, this led to convening a Conference which 

ultimately resulted in to regulate procedures of various States pertaining to 

international commercial arbitration may be traced back to the Montevideo Treaty of 

13th February, 1899. It was the first major treaty of its kind providing for recognition 

and enforcement of arbitration agreements. The next Multilateral Treaty is the Pan-

American Code of private International Law generally known as Bustamante Code of 

1928. This Code amply covered the subject of enforcement from many broad aspects. 

It provides that judgments must have been legal in the initiating country and rendered 

under competent judicial authority with proper service to the parties or their legal 

representatives. 
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 As commerce and trade developed after the First World War, there was 

growing need felt for settlement of international commercial disputes and the Geneva 

Protocol on Arbitral Clauses of 1923 and the Geneva Convention on the Execution of 

Foreign Arbitral Awards of 1927 were concluded under the auspices of the League of 

Nations. Theses were the first multilateral agreements on the subject. Protocol means 

only a memorandum signed by negotiating parties which ultimately assumes the form 

of a Convention. The Geneva Convention of 1927 dealt with two aspects of 

arbitration. The first is in regard to the Recognition of Arbitral Clauses and the second 

is in regard to the execution of Foreign Arbitral awards. India ratified the Geneva 

Convention of 1927 in the year 1937.  

 After the Geneva Convention of 1927, the major International Convention on 

Commercial Arbitration was adopted in June 10, 1958, at New York. The first draft of 

the New York Convention, 1958 was prepared and presented by the International 

Chamber of Commerce (ICC) in 1953 and presented to the United Nations Economic 

and Social Council (ECOSOC). Later on ECOSOC changed that ICC’s draft into an 

its own draft, called ECOSOC draft of 1955, which was submitted to the International 

Conference. The Conference was held from 20th May to 10th June 1958 at the UN 

Headquarters in New York. The Conference was presided by Willem Schurmann, a 

Dutch permanent representative and Oscar Schachter functioned as Executive 

Secretary.20  It is a multilateral agreement on the recognition and enforcement of 

arbitration agreement and foreign arbitral awards. 

Pakistan being signatory to the New York Convention could not rectify it till 

2005 when it brought in municipal legislation in the shape of Ordinance for the 

                                                 
20 SANDERS, PIETER. "The Making of the Convention ". In Enforcing Arbitration Awards under the 
New York Convention: Experience and Prospects. United Nations, 1999, p. 3 
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application of the Convention in its territories under the concept of dualism. Now, the 

Ordinance has been replaced with the Act, 2011.  

  

1.3 Issues addressed 

Undoubtedly, the mechanism provided under the New York Convention is pro-

enforcement as compared to what was there under the Geneva Convention. 

Nevertheless, it provides certain grounds, in its Article V, on the basis of which the 

enforcement of Foreign Arbitral Award can be refused enforcement. Those grounds 

for non-enforcement of a foreign arbitral award are:  

i. The arbitration agreement was not valid or parties to the agreement 

were under some incapacity; or 

ii.  There was lack of due process at the time of the appointment of the 

arbitrator or at the time of the arbitration proceedings; or  

iii.  The award is beyond the scope of arbitration; or  

iv. the composition of the arbitral authority or the arbitral procedure was 

not in accordance with the agreement of the parties, or, failing 

agreement, was not in accordance with the law of the country where 

the arbitration took place; or  

v. The award has been set aside; or  

vi. the award does not fall within the jurisdiction of the New York 

Convention; or 

vii.  Under the law the subject matter of the award cannot be settled by 

arbitration; or 

viii.  The enforcement of the award will result in violation of the public 

policy.  
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In this research all these legal challenges in the way to enforcement of Foreign 

Arbitral Award in Pakistan have been discussed in following Chapters: 

 

i. Chapter 1. (Introduction) 

This chapter introduces the arbitration regime in Pakistan. It briefly introduces 

important issues raised and addressed in each chapter of this research. Moreover, it 

provides analysis of the existing Pakistani literature on the topic and narrates 

whatever measures or methodology used for conducting this research. 

ii. Chapter 2. (Valid Arbitration Agreement)  

In this Chapter highlights stages of arbitration process where validity of arbitration 

agreement is assed. As this Chapter explained, the court examines and assesses the 

validity of arbitration agreement at two stages. So the challenges to arbitration 

agreement at both the stages are discussed. Further, the effect of challenge of the first 

stage on the challenge on the second stage has also been discussed in some detail, 

keeping in view the USA and Indian approaches. 

For better understanding the meaning and scope, the history leading to 

introduction of the concept of validity of arbitration agreement in the New York 

Convention has been traced. With the case of different countries, including that of 

USA, all the requirements for a valid arbitration agreement have been elaborated. In 

this end of this chapter conclusion has been drawn in the light of the discussion 

therein. 

iii. Chapter 3. (Incapacity of the Parties) 

Incapacity of the party is another challenge, recognized in the New York Convention, 

in the way to enforcement of a foreign arbitral award. In this chapter, in order to fully 

grasp the meaning and scope of the term ‘incapacity’ its history under the 
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international convention has been explored. It has also been explored that the Uncitral 

Model law, though, carries the concept of ‘incapacity’ but with different words, 

intentionally, for bring different implication. 

This chapter discusses what is the stage where under the incapacity of the 

parties is adjudged. Then, it goes on to explore the different approaches on the 

applicable law to the issue of incapacity and also on the applicable law when state is a 

party to arbitration agreement. In the last ‘incapacity’ of the party under the Pakistani 

law has been explored. This chapter ends with conclusion. 

iv. Chapter 4. (Arbitrability)  

Arbitrability in fact discusses the notion that identifies which matters can be resolved 

by adopting the process of arbitration and which matters cannot. This Chapter 

examines the purpose of arbitrability in somewhat historical perspective. This chapter 

in order to grasp prevalent arbitrability concept in Pakistan, firstly, discusses it with 

somewhat historical perspective. Then, it critically analyses schemes of international 

Treaties on this concepts with consequential effects. Such Treaties includes the New 

York Convention, Uncitral Model Law on International Commercial Arbitration and 

European Convention on International Commercial Arbitration, 1961. Then it tries to 

determine scope of arbitrability in USA, with somewhat historical perspective. 

Historical analysis revealed that some subject though earlier were considered and 

treated outside the scope of arbitration some countries, came under the scope of 

arbitration with the passage of time, such as, in USA after its becoming party to the 

New York Convention. Now even Security Exchange disputes, Anti trust claims and 

civil rights claims are subject to arbitration. Though the scope of arbitrability in USA 

is very wide, almost encompassing every subject within it, however, this wider scope 
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of arbitrability is not without criticism, both from the general public and the 

legislatures. 

In Pakistan there is no write up or judgmental work which categorically 

determine the scope of arbitrability. However, as this chapter dilates upon, the scope 

of arbitrability in Pakistan has very wider application, if not all-encompassing like 

USA. As, many subjects, be it a family matters, small claims and minor offences, 

industrial disputes, revenue disputes, company disputes and anti-corruption disputes 

may be said to have fall, with certain reservation, within the scope of arbitration. 

v.  Chapter 5. (Award) 

Pakistan has two different legislations dealing with enforcement of awards. The 

Arbitration Act, 1940 (the Act, 1940) deals with domestic arbitration awards whereas 

the Act, 2011 deals with the foreign awards. The term award or even foreign award 

has neither been defined in the New York Convention nor in the Act, 2011. Therefore, 

in this chapter the term ‘award’ has been discussed in order to understand its meaning, 

especially, as understood in the New York Convention in different countries and in 

Pakistan. This chapter discusses the requirements of the award, the definition of 

award, characteristics of award, i.e, award to be in writing, to state reasons and date 

and place of the award and its delivery. Every characteristic is not only important 

because of having integral part of the award but also have different legal implication 

at the time of enforcement of award. In the end this chapter concludes with 

suggestions for Pakistan in order to evolve a definition and scope of the award. 

vi. Chapter 6. (Foreign Award) 

Most important and difficult question is ascertaining the meaning of the award which 

can be enforced under the Act, 2011 or the New York Convention. Admittedly, the 

New York Convention left with the law of the State where recognition of the award is 
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sought to determine what constitutes an award enforceable under the New York 

Convention. This chapter, in order to understand scope of applicability of the New 

York Convention, explains the terms ‘foreign awards’ and non-domestic award as 

understood in the Geneva Convention and the New York Convention and explains 

how the New York Convention set universal approach.  

In this Chapter the Indian practice and then of the USA have been examined 

whereupon it came out how different approaches both these two countries are 

following. Thereafter, Pakistan’s approach has been examined and in the last this 

Chapter concludes with suggestions which can advantageously be followed. 

vii. Chapter 7 (Due process) 

Due process requires that the arbitration proceedings must be conducted by the 

tribunal in a certain manner which is compatible with national procedural law and 

other rules set for this purpose. In this Chapter the concept of due process has been 

comparatively and historically explored with reference to different treaties. This 

chapter also discusses the purposes of due process and implication for violation of due 

process rules. This chapter illustrates that violation of every due process rule is not led 

to non-enforcement of foreign arbitral award, rather the violation of mandatory rules 

lead to non-enforcement. In order to discern mandatory rules from the dispositive 

ones, in this chapter, decisions of different countries have been discussed. In the end 

this chapter concludes with suggestion for applying this principle in Pakistan.  

viii. Chapter 8 (Annulled award) 

The Article V(1)(e) of the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards, 1958 (the New York Convention) says that the recognition 

and enforcement of the award may be refused, at the request of the party against 

whom it is invoked, only if that party furnishes to the competent authority where the 
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recognition and enforcement is sought, proof that the award has not yet become 

binding on the parties, or has been set aside or suspended by a competent authority of 

the country in which, that award was made. In this chapter it is discussed whether an 

award which has been set aside in a country, can be enforced in another country and 

what justification can been provided for such enforcement or non-enforcement. This 

chapter also discusses three approaches: one is the New York Convention approach; 

other one is the European Arbitration Convention approach; and the third one is 

domestic approach. This chapter starts with the New York Convention approach. It 

examines these approaches in U.S and French prisms in order to forge some common 

features by highlighting issues of differences. 

ix.  Chapter 9 (Parallel entitlement approach) 

Parallel entitlement approach discusses the issue of entitlement of a judgment 

confirming a foreign award, independent of an award. As this Chapter elaborated, the 

New York Convention does not address this issue, thereby, it is left with the courts of 

the States to develop there own jurisprudence. However, this “parallel entitlement 

approach” has given rise to different consequences and this study shows that Pakistan 

has eliminated an attempt for this approach as far back as in 1981. 

This chapter first approaches this issue by looking into the USA practice. Then 

German approach is discussed. Thereafter, the practice of Pakistan is discussed with 

some detail. In the last, all the debate is summed up with conclusion and 

recommendations. 

x. Chapter 10 (Public policy) 

Public policy is a common law doctrine and its comparable doctrine in law countries 

is ‘ordre public’. In this Chapter concept of public policy with different approaches 

has been discussed.  



19 
 

 

 In this chapter scope of public policy of Pakistan applicable to international 

commercial arbitration and foreign commercial arbitral award has been discussed. In 

order to directly discussing public policy of Pakistan, almost all international 

conventions containing this concept have been briefly analyzed. Pakistan is one of the 

countries which follow common law principles. Therefore, the history of this concept 

can be traced and found in different legislations. 

xi. Chapter 11 (Conclusion and Recommendations) 

In this chapter keeping in view challenges in the way to enforcement of foreign 

arbitral award, this research has been concluded with certain suggestions for evolving 

an approach, which will be a beneficial for Pakistan and an acceptable to world and in 

consonance with the provisions of the New York Convention. 

 

1.4 Limitation and delimitation. 

A foreign award may be enforced in any one of the three ways. It may be enforced by 

filing a suit on the award in the country in which the award has been made and obtain 

a judgment and thereafter enforce the foreign judgment in another country, probably, 

where the judgment debtor/award debtor has assets. Such foreign judgment may also 

be enforced in Pakistan under section 13 and section 44-A of the Code of Civil 

Procedure, 1908.  The second method may be, by filing a suit on the foreign award in 

another country where the award debtor has assets and to obtain a judgment and 

thereafter enforce and execute the judgment in the same country. The third mode of 

executing the foreign arbitral award is to enforce and execute a foreign arbitral by 

resorting to different bilateral and multilateral conventions to which the countries of 

the litigant parties are contracting States. In this research is limited to the challenges 
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in the way to enforcement of a foreign arbitral award under third mode only, i.e., 

under the New York Convention, have been discussed. 

Though in this research the practices of USA, India and UK have frequently 

been frequently discussed, however, when relevant and pertinent, the practices of 

other countries have been examined and discussed. 

  

1.5   Importance/Contribution of the research 

The enforcement of foreign arbitral award is an issue of fundamental interest both for 

Pakistan and for rest of the world. Pakistan, which is in dire need of international 

investment and access to international markets for its products is required to come out 

with strong and predictable mechanism for enforcement of international commercial 

dispute resolution. So this research attempted to meet this requirement of Pakistan. On 

the other hand, this research has provided guidelines, by critically examining practices 

of other countries, to the existing enforcement mechanism in Pakistan. 

It has strong linkages with the promotion of commercially conducive 

environment as I have approached award enforcement mechanism in Pakistan not as 

instrument of distinction in the world but as a mean to provide comparative 

advantages and disadvantages in the application of international practices in Pakistan 

while keeping in view limitations and constraint of Pakistan. 

This research has highlighted not only hurdles in the way enforcement of foreign 

arbitral award in Pakistan but also recommended certain suggestions, which if 

followed, would help bring not only predictability in the international arbitration 

regime but also benefit the judicial system of Pakistan. 

This research suggests for the future researcher to look into the different vistas 

of every challenge in the way to enforcement of foreign arbitral award in Pakistan. 
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1.6  Relation with Existing Literature 

There is a general dearth of literature on the proposed area of research in Pakistan, 

which can be attributed to the fact that the New York Convention was first applied in 

Pakistan in 2005. Academic tradition on the subject is also very weak rather non-

existent, however, India is quite better than Pakistan in this regard because it applied 

New York Convention in the year 1961 thus given to work on the subject with interest 

based reasons. However, some sporadic efforts can be traced, such as, an article 

written by Ross Masud on “International Arbitration-Recent Development” in 1988. 

In this article the author narrated different international developments in the field of 

international arbitration and suggested the business community and lawyers of the 

third World to familiarize with them in order to incorporate suitable provisions for the 

settlement of international commercial dispute to ensure proper safeguards of their 

rights. 

Another article written by Anees Jillani on ‘Recognition and Enforcement of 

Foreign Arbitral Award in Pakistan, published in 1988,21 is a worth mentioning 

article. This article narrated the situation of Pakistani arbitration law under the Act, 

1937 and proposed for legislation for the implementation of the New York 

Convention, 1958. The author has stated that the scope of foreign award under the 

Act, 1937 was very limited and many awards rendered in foreign country did not 

within the scope of the Act, 1937, therefore, he concludes that as a interim measure 

the courts in Pakistan should recognize and enforce under the Arbitration Act, 1940 

those foreign awards which did not fall within the scope of the Act, 1937. However, 

he further stresses that such recognition and enforcement should not be against the 

                                                 
21 Jillani, Anees. "Recognition and Enforcement of Foreign Arbitral Awards in Pakistan." International 
and Comparative Law Quarterly 37, no. 04 (1988): 926-35. 
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internationally recognized rules and conventions. This article though well articulated, 

is not relevant to present research because it discussed the law developed under the 

Act, 1937 (the Geneva Convention) and provided measures to meet weakness found 

therein. 

Ahmed Ali Ghouri’s book on “Law and Practice of Foreign Arbitration and 

Enforcement of Foreign Awards in Pakistan” is worth-mentioning work.22 This book 

covers overall arbitration regime in Pakistan, including foreign investment arbitration. 

This is a commendable first work touching all aspects of the subject of arbitration of 

Pakistan, with emphasis on the complex interrelationship between the Arbitration Act, 

1940 and the Act, 1937.  It contained a chapter, enforcing foreign arbitral awards in 

Pakistan, which is a relevant to this research. This chapter comments on the case law 

rendered under the Act, 1937 (the Geneva Convention, 1927). He states that in order 

to enforce a foreign rendered award in Pakistan it would either be under the 

provisions of the Act, 1937 or under the provisions of the Arbitration Act, 1940 or the 

award based on an agreement concluded in Pakistan.23 Such third category of award, 

he states, could be enforced under section 151 of CPC by application the principle 

laid down in the Messrs Yangtze case.24 This book, as such, does not address all the 

issues or hurdles in the way to enforcement of foreign arbitral awards in Pakistan after 

the enforcement of the New York Convention, 1958 through the Act, 2011, except 

with observation that after coming into force the Act, 2011 the courts will adopt a 

path where interrelationship between the Act, 2011 and Arbitration Act, 1940 and a 

foreign arbitral award could have been enforced under the Arbitration Act, 1940 

where the Act, 2011 does not apply. 

                                                 
22 Ghouri, Ahmad Ali. Law and Practice of Foreign Arbitration and Enforcement of Foreign Arbitral 
Awards in Pakistan. Springer, 2012. 
23 Ibid, p. 29 
24 Messrs Yangtze (London) Ltd. versus Barlas Brother, PLD 1961 SC 573 
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Further, an article by Mr. Justice Mian Saqib Nisar in 2008 on “International 

arbitration in the context of Globalization: Pakistani perspective”25 and couple of 

other articles available on the internet. Article written by Mr. Justice Mian Saqib 

Nisar, looked, generally, on the Pakistan’s approach after the implementation of the 

New York Convention and proposed an approach, different from the one being 

followed under the Act, 1937, which should be in consonance with purpose of the 

New York Convention. It did not specifically look into challenges in the way to 

enforcement of foreign arbitral award in Pakistan, however, it is well articulated 

article. 

Another article by S.M. Hyder Razvi on “Mandatory Rules of Law in 

International Business Arbitration”26 is well articulated work, which discusses the 

importance of application mandatory rules in the arbitration process by the arbitrator. 

He tried to search the mandatory rules both in commercial and investment arbitration 

and its impact in resolving the dispute by the arbitrators. He compares the position of 

the arbitrators with that of national judges on issue of compliance with the mandatory 

rules of lex contractus and the laws of alien to the lex contractus. He concludes that 

through mandatory rules balance is drawn between the party autonomy and legitimate 

interest of the States. Arbitrators are not required, he argues, to comply with every 

mandatory rules but only those which the State’s connection with the 

transaction/contract of the parties requires such compliance. In this way the arbitration 

would not been seen as a tool to circumvent imperative laws of the State, thus, will 

boost confidence of State to arbitration on matters sensitive to the States.  His article 

                                                 
25 Nisar, Mr. Justice Mian Saqib. "International Arbitration in the Context of Globalization: Pakistani 
Perspective." All Pakistan Legal Decisions Journal PLD 2008 Journal (2008): 21. 
26 Razvi, SM Hyder. "Mandatory Rules of Law in International Business Arbitration." THE LAHORE 
JOURNAL OF ECONOMICS  3, no. 2: 35. 
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is relevant to ‘public policy’—a chapter of this thesis—but does not elaborate 

mandatory rules of Pakistan in the commercial arbitration, rather their importance.  

An Article by Inaamul Haque and Naeem Ullah Khan on the title 

“International Commercial Arbitration and Enforcement of Foreign Arbitral Awards 

in Pakistan” was written in 2008.27 In this article the authors emphasize that after 

ratification of the New York Convention, 1958 and bringing in legislation for its 

implementation a qualitative change with respective to international arbitration has 

been occurred in Pakistan. Because now there left no discretion with courts to refuse 

stay proceeding when there is an arbitration agreement. The article suggests that in 

order to fully perform international commitment made by Pakistan by ratification of 

the New York Convention all organ of the State should implement it in letter and 

spirit. To this end, the authors suggest for paying greater attention to the subject of 

arbitration at all level, e.g., educational institutions, legal professions, business 

communities and judicial institutions. 

Another article was written by Huma Anbreen with title “Enforcement of 

Foreign Arbitral Awards in Pakistan—A Broader View” in 2010.28 In this article the 

author has broadly examined the provisions of the Recognition and Enforcement 

(Arbitration Agreement and Foreign Awards) Ordinance, 2005 (though at the time of 

publication of this article this Ordinance was successively replaced with successive 

Ordinances as elaborated above in ‘Introduction’)  whereby the New York 

Convention, 1958 was given effect. In this article the efforts of the Internal Law 

Association (ILA) for evolving uniform standards regarding public policy exception 

to enforcement has been eulogized. This article also briefly narrates efforts made by 

                                                 
27 Haque, Inaamul and Khan, Naeem Ullah. "International Commercial Arbitration and Enforcement of 
Foreign Arbitral Awards in Pakistan." PLJ 2008 Magzine 472 (2008): 472-84. 
28 Anbreen, Huma. "Enforcement of Foreign Arbitral Awards in Pakistan—a Broader View." PLJ 2010 
Magzine 37 (2010): 37-42. 
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Uncitral for harmonization of the arbitration regime. In the end it proposes for 

Pakistan to conform to all the progress made on the subject at international level. This 

article hardly discusses the changes which the Ordinance brought in the international 

arbitration regime in Pakistan. 

Another article was written by Malik M. Hafeez on “Enforcement of Arbitral 

Award as Rule of Court in Pakistan through Court of Law” was published in 2011.29 

In this article the adjective laws of Pakistan, applicable on the enforcement of arbitral 

award, have been narrated. The article narrates how a judgment in terms of award is 

passed under the Arbitration Act, 1940, how award is made rule of the court, how the 

decree in terms of the award is made and what is the procedure under the Code of 

Civil Procedure (CPC) for the execution of such decrees. In this article the authors has 

hardly expressed his-own views, rather narrated the law based either on text of the 

statutes or decisions of the courts. 

A very relevant article/paper was read by M. Shaiq Usmani at International 

Judicial Conference held in 13th to 15th April 2012 at Supreme Court Building 

Islamabad.30 In the paper he briefly defined the terms ‘international arbitration, 

international commercial arbitration, international investment arbitration and 

interstate arbitration. He briefly dilated upon the advantages of the international 

arbitration as well as its disadvantages. With regard to enforcement of foreign arbitral 

award the paper narrated verbatim the grounds of refusal to enforcement provided in 

Article of the New York Convention, 1958. The author is of the view that even if any 

of the grounds to refusal is existed the court has discretion in favor of enforcement. 

Thereafter, the paper explained those grounds in some details. With regard to 
                                                 
29 Hafeez, Malik M. "Enforcement of Arbitral Award as Rule of Court in Pakistan through Court of 
Law." PLJ 2011 Magzine 262 (2011): 262-70. 
30 Usmani, M. Shaiq. "International Arbitration." In Report on International Judicial Conference (13-
15 April 2012) Islamabad, Pakistan, 289-300. Islamabad: Law and Justice Commission of Pakistan, 
2012. 
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incapacity, the author says that it the law of incorporation, which determine the 

capacity of the parties. Thus, he favors the personal law approach and has not 

discussed the other approaches, i.e. law of forum approach and choice of law 

method.31 

With regard to validity of arbitration agreement, the author favors the principle 

of severability. And on the due process, the authors proposes, it is not violated by 

mere a failure to comply with some notice requirements but only when party is really 

does not learn of appointment of arbitrator or arbitration proceeding or precisely 

prevented from presenting his case. He has also briefly talked on the issue of public 

policy, award not yet binding or set aside and non-arbitrable dispute. In most of the 

time, the author referred to the case-law of the British courts. In the end, the author 

has shown serious skepticism on the process of arbitration involving international 

commercial dispute on account of tumbling ethical standards and mounting prejudices 

which inevitably affected arbitrators. However, on the other hand, the authors reposed 

confidence in judges because they are selected through an exacting process and take 

oath before sitting on the Bench. Therefore, he has proposed that the courts not to 

work as a merely executing court for foreign awards but to view such award with 

circumspection especially when questions of jurisdiction and public policy are 

involved. However, this well articulated paper on subject.32 

Another paper read by Dr. Tariq Hassan on “Judicial Policy and Precedents on 

Arbitration and Pubic Policy” at International Judicial Conference 2012, held at 

                                                 
31 These approaches have been elaborated in Chapter 3 
32 Usmani, M. Shaiq. "International Arbitration." In Report on International Judicial Conference (13-
15 April 2012) Islamabad, Pakistan, 289-300. Islamabad: Law and Justice Commission of Pakistan, 
2012. 
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Islamabad, is worth-mentioning.33 In this article the author explained that in order to 

meet the objective for expeditious disposal of cases the National Judicial Policy 2009 

suggests the courts to adopt alternative dispute resolution method, including, 

arbitration as provided in section 89 A of the Code of Civil Procedure, 1908 (CPC). 

Therefore, this policy of resorting to alternative methods, including arbitration, is 

predominantly being followed not only in the lower courts but also in the superior 

courts. Further, the courts have in plethora of its decisions have maintained sanctity to 

the arbitration contract of the parties.  

With regard to public policy, the author, states that recognition and 

enforcement of foreign arbitration is not subject to public policy exception, whereas 

the recognition and enforcement of foreign arbitral award is subject to public policy 

exception under the Act, 2011. Furthermore, public policy exception for the 

enforcement of domestic arbitral award in not provided in the Arbitration Act, 1940, 

therefore, there exits “an imbalance in the recognition and enforcement of domestic 

arbitral awards and foreign arbitral awards in Pakistan.”34 He concludes that 

arbitration is good if both the parties have equal bargaining powers. But when one of 

the parties is weaker then arbitration may deny a forum to weaker. Therefore, he 

suggests to the National Judicial (Policy Making) Committee to be mindful of the 

public policy when dictates to protect the weaker party to a contract containing 

arbitration clauses. Thus, he prefers the resolution of disputes involving contracts of 

adhesion or labor contracts by the courts as a public policy.35 

Another paper read by Dr. Tariq Hassan at International Judicial Conference, 

Islamabad held in 2013 on the topic “Conflict of Jurisdiction between National Courts 

                                                 
33 Hassan, Dr. Tariq. "Judicial Policy and Precedents on Arbitration and Public Policy." In 
International Judicial Conference (13-15 April 2012), 309-14. Islamabad: Law and Justice 
Commission of Pakistan, 2012. 
34 Ibid 
35 Ibid 
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and International Arbitration Tribunals” is also partially relevant.36 In this paper the 

authors has discussed the rule of the superior courts of Pakistan in assuming 

jurisdiction in the matters which were agreed by the parties to be settled by 

arbitration—commercial or investment. Regarding commercial arbitration the author 

has severely criticized the decision of the Supreme Court in the Hubco case37 terming 

the case in which the trend of denying jurisdiction to tribunal in international 

arbitration matter reached to its pinnacle. The author considers that the court wrongly 

assumed jurisdiction on the ground of public policy, despite the fact it was duty of the 

tribunal decide on its own jurisdiction and the award on jurisdiction would be open to 

review by the court of the seat of arbitration and by the court where enforcement 

would be sought. The author suggests to the courts in Pakistan to reconsider and 

reinterpret the law on the issue of jurisdiction now when the New York Convention 

has been given effect. Such an effort on the part of the Pakistani courts would help 

narrow “the widening gape between Pakistani courts and international arbitration 

tribunals.”38 

A broadly relevant dissertation for LL.M degree such as “International 

Arbitration” by Waseem Tariq, was submitted to International Islamic University.39 In 

that dissertation the author has only narrated the arbitration regime applicable both to 

investment and commercial dispute.  

There are many judgments of the superior courts which are though somewhat 

relevant to this research but not completely address the topic of this research. All 

                                                 
36 Hassan, Dr. Tariq. "Conflict of Jurisdiction between National Courts and International Arbitration 
Tribunals." In International Judicial Conference 19-21 April 2013, 369-77: Law and Justice 
Commission of Pakistan, 2013. 
37 Hubco V. Wapada, PLD 2000 SC 841 
38 Hassan, Dr. Tariq. "Conflict of Jurisdiction between National Courts and International Arbitration 
Tribunals." In International Judicial Conference 19-21 April 2013, 369-77: Law and Justice 
Commission of Pakistan, 2013. 
39 Tariq, Wasim. "International Arbitration ", International Islamic University, Islamabad, 2009. 
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those judgment, when relevant to the point of discussion, have been discussed. My 

thesis is an effort to fill the obvious gap in the existing literature. It is a pioneering 

work in the context of Pakistan because, as this literature review reveals, no 

meaningful discourse has ever been written in this regard. It has strong linkages with 

the promotion of commercially conducive environment as I have approached award 

enforcement mechanism in Pakistan not as instrument of distinction in the world but 

as a mean to provide comparative advantages and disadvantages in the application of 

international practices in Pakistan while keeping in view limitations and constraint of 

Pakistan. 

At the international level much has been written on the topic. Most seminal 

work on the internal commercial arbitration is written by Gary B. Born. Such as, 

International Commercial Arbitration in the United States (1994)40, International 

Commercial Arbitration: commentary and materials (2001)41, International 

Commercial Arbitration in two volumes (2009)42, International Arbitration and Forum 

Selection agreements: drafting and enforcing (2010)43, International Arbitration: 

Cases and Materials (2011)44, International Arbitration: Law and Practice (2012)45. 

He has written on each aspect of international arbitration extensively, including, 

                                                 
40 Born, Gary B. "International Commercial Arbitration in the United States."Boston I Kluwcr Law and 
Taxation Publishers (1994). 
41 Born, Gary. International commercial arbitration: commentary and materials. Kluwer Law 
International, 2001. The Part three of this book titled ‘International Arbitration Proceeding’ narrates 
basic principle for the recognition and enforcement of international arbitration awards, validity of 
international awards and enforcement of international awards in USA, etc. 
42 Born, Gary. International commercial arbitration. Vol. 1 & II. The Hague: Kluwer Law 
International, 2009. Part III of volume 2 specifically deals with international arbitral awards. It also 
discuses legal framework for international awards, contents of award and grounds to set aside the 
awards. 
43 Born, Gary. International arbitration and forum selection agreements: drafting and enforcing. 
Kluwer law international, 2010. Chapter 3 (b) of this book specifically discusses exception to 
enforceability of international awards on the grounds of public policy, non-arbitrability, procedural 
irregularity, etc. 
44 Born, Gary. International arbitration: cases and materials. Aspen Publishers, 2011. This books 
discusses international arbitration in general and in chapter 16 particularly on the recognition and 
enforcement of international arbitral awards. 
45 Born, Gary. International arbitration: law and practice. Kluwer Law International, 2012. Chapter 16 
of this book particularly discusses on the recognition and enforcement of international arbitral award 
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different challenges or grounds for non-recognition and enforcement of foreign 

arbitral award.  Another good written book on the subject is Law and Practice of 

International Commercial Arbitration (2004)46 by Alan Redfern. This book also 

contains a chapter on the ground for non-recognition of foreign arbitral award. There 

are some other worth-mentioning books, which are referred to in different chapter in 

this research when topic in issue is relevant. 

United Nations Commission on International Trade Laws (Uncitral) has 

established a system with the name, CLOUT, for collecting data and text of court 

decisions of different countries relating to New York Convention and the Uncitral 

Model Law and disseminating information for awareness for uniform interpretation of 

both these laws. It is though a good source for any research but the text of the cases is 

given in a very summarize form, which is sometime not of much help.  ‘Yearbooks of 

Commercial Arbitration (from 1976 to date)’ contain decisions of courts of different 

countries. Different volumes of the Yearbook have either edited by Van den Berg or 

Pieter Sander been published by the Kluwer Law International It is really useful 

source for the researchers. 

In this research in order to spot existing practice of different countries 

decisions of the courts have been critically reviewed and analyzed in each chapter on 

the each particular issue discussed therein.  

 

1.7  Research Methodology 

This research involved the adoption of a comparative framework to highlight the 

situation of different countries on particular point in issue, including, United States, 

India, United Kingdom and Pakistan. There are well-established reasons for the 

                                                 
46 Redfern, Alan. Law and Practice of International Commercial Arbitration. Sweet & Maxwell, 2004. 
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selection of this combination. Both India and Pakistan inherited similar legal and 

social legacies and subsequently developed into two distinct streams and American 

System in the field of international commercial arbitration under the New York 

Convention was considered as one of the guiding structures at least in the 

subconscious of the law makers and judges (interpreters). Being primarily common 

law jurisdictions their social setups, level of development due to their distinct 

institutional strengths are broadly comparable. 

The studies relating to enforcement mechanism for foreign arbitral award in India and 

Pakistan are necessarily complicated; these involve understanding of the nature and 

scope of laws dealing with the specific question of subjection, procedures of the 

conduct of trial and remedies provided by law. Further, response of the superior 

judiciary to the basic conceptual questions and underlying the creation of law has 

been thoroughly analyzed. Very scant material is available on the particular focus of 

the proposal in terms of academic writings, research articles/ essays and case law 

notes in Pakistan. However, material in the shape of books, case law is fairly abound 

along with some good commentaries as for as English, American and Indian 

jurisdictions are concerned. 

The research has been conducted by using the descriptive and qualitative 

methods by exploring historical development, analysis and comparison with English, 

US and Indian principles, practices, developments and positions on the subject. This 

method is critical part of my research as these principles are common to all 

jurisdictions however the development is diametrically divergent as for as Pakistan is 

concerned. 

Therefore, in the early period of this study, the focus of study was to examine 

case-law and literature of Pakistan. However, finding it very insufficient, I made a 
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request to the Librarian, UNCITRAL (United Nation Commission on International 

Trade Law), Vienna, Austria for allowing me physical access to UNCITRAL Library. 

With the kind assistance of the Librarian, Cyril Emery and Library Assistant, Lucia 

Scheidl-Kornis, I conducted partial research in UNCITRAL and collected documents 

regarding historical development of the New York Convention and got access to 

CLOUT databank. Those documents were later on examined, analyzed and made 

integral part of this study, especially, in order to define the terms of the New York 

Conventions. 

Later on, in order to conduct research of USA’s arbitration regime, I applied to 

the Columbia University Law School in the City of New York, USA. With the special 

favor of Professor George A. Bermann, Professor, Columbia Law School and the 

director of Columbia Arbitration Center, who agreed to act as my Supervisor, I joined 

Columbia Law School as a Research Fellow in February 2013. Where during my stay 

for two Semesters, i.e., Spring Semester and Fall Semester, 2013, I audited following 

four courses: Advance International Commercial Arbitration; International Investment 

Arbitration; Transnational Litigation and Arbitration; and Investment Treaty 

Arbitration. The audition of these courses gave me deep insight into American 

arbitration regime, in addition to material and case-law relevant to my studies. I was 

also given membership of the Arthur W. Diamond Law Library of the Columbia Law 

School, from where I got access to different physical and virtual sources, e.g., 

including Kluwerarbitration, LexisNexis, Bloomberg, Westlaw, etc. Access to Kluwer 

arbitration provided me a useful opportunity of having access to databank of courts 

decisions of almost every country. This opportunity really enabled to examine the 

relevant case-law of different countries. I also attended following 

Seminars/symposiums on international arbitration: 
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i. Columbia Arbitration Day 2013: Remedies and Enforcement in 

International Arbitration at Columbia Law School, New York, USA. 

ii.  The Inaugural Proskauer Rose Lecture on ‘The Genetic Divide between 

International Investment and Commercial Arbitration: Understanding 

“Seat” and “Autonomy”  A talk with David Caron, UC Berkeley, the then 

incoming Dean, King's College (London) Faculty of Law at Proskauer 

Rose LLP, Proskauer Plaza, Manhattan, New York, USA 

iii.  Choice of Law in International Commercial Arbitration 

An evening lecture by Franco Ferrari, Professor of New York University 

Law School, New York, USA at Center for Commercial and Investment 

Arbitration, Columbia University Law School, New York, USA 

iv. ‘Thoughts on non-signatory and the Dallah decision’  by Lawrence 

Collins, Lord of Mapesbury, QC, at Center for Commercial and 

Investment Arbitration, Columbia University Law School, New York, 

USA. 

v. ‘Counsel Ethics in International Arbitration’  by Julie Bedard at Center for 

Commercial and Investment Arbitration, Columbia University Law 

School, New York, USA. 

vi. ‘Interim Orders and Awards in International Arbitration’ by Yasmine 

Lahlou at Center for Commercial and Investment Arbitration, Columbia 

University Law School, New York, USA. 

vii.  A Symposium on ‘The Hans Smith Legacy in International Arbitration’ at 

Simpson Thacher & Bartlett US LLP, New York, USA 

In addition to above, I also presented my paper on the topic “Enforcement of 

Foreign Arbitral Award Policy of Pakistan” on 20th November 2013 to the Visiting 
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Scholar Forum of Columbia Law School, New York, USA and got a very useful 

feedback.47 

This research approaches award enforcement mechanism in Pakistan not as an 

instrument of distinction in the world but as a mean to provide comparative 

advantages and disadvantages in the application of international practices in Pakistan 

while keeping in view its limitations and constraints. 

                                                 
47 The very brief introduction of my paper and it schedule is available on: 
http://web.law.columbia.edu/international-programs/visiting-scholars-program/visiting-scholars-
monthly-forum, last visited on 10th June 2014. 
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Chapter No. 2 

 

VALID ARBITRATION AGREEMENT  

 

2.1 Introduction 

The very first step in the process of arbitration is an arbitration agreement which must 

be a valid. Arbitration is in fact an alternative process of resolution of dispute to 

litigation. Resolution of dispute through litigation is considered as a fundamental right 

of citizen unless it is willfully substituted for arbitration. The will of the party is 

exhibited in an arbitration agreement which must withstand any test against the 

resolution of dispute by default process, i.e., litigation.  

Under the New York Convention there are two stages where validity of 

arbitration agreement is assed. Initially, validity of arbitration agreement is assessed 

by the court at the time when request in terms of Article II of the New York 

Convention is made to it for referring the matter to arbitration under the arbitration 

agreement. So, if such arbitration agreement suffers from any of the deficiencies, 

narrated in this chapter, the arbitration process stops even before its start. Under the 

second stage, under Article V (1) (a) of the New York Convention a court may refuse 

to recognize and enforce an award based on an agreement which is not valid under the 

law to which the parties have subjected and if the parties have not subject the 

agreement to any law, then under the law of the country where the award was made. 

In this Chapter the challenges to arbitration agreement at both the stages are 

discussed. The effect of challenge of the first stage on the challenge on the second 

stage has also been discussed in some detail, with USA and Indian approaches. The 
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history leading to introduction of this concept in the New York Convention has been 

traced in order to better understand meaning and scope of the validity of arbitration 

agreement.  

For a valid arbitration agreement it must have essential elements, it must be in 

writing, it needs to be valid in substance and the subject matter of the dispute must be 

arbitrable. All theses requirements have been elaborated with the case-law of different 

countries, including USA, in this chapter. In this end of this chapter conclusion has 

been drawn in the light of the preceding discussion. 

 

2.2 Arbitration agreement 

Article V (1) (a) of the New York Convention states that recognition and enforcement 

of an award may be refused on the ground that the arbitration agreement is not valid 

under the law to which the parties have subjected it—if so opted by the parties—or 

under the law of the country where the award was made, in case of no manifestation 

of parties option is found in the arbitration agreement. 

There are two stages under the New York Convention when the validity of arbitration 

agreement is assessed by the court. Initially, its validity is assessed by the court at the 

time when request in terms of Article II of the New York Convention is made to the 

competent court for referring the matter to arbitration in compliance with the 

arbitration agreement of the parties. The court can only refuse to refer the matter to 

the arbitration if it finds arbitration agreement is suffering from any of the 

deficiencies provided in the New York Convention48. Thus, the court asses the 

arbitration agreement in order to find out whether it is null and void or not; whether it 

                                                 
48 Article II (3) of the New York Convention reads “the court of the Contracting State shall refer……..” 
thus the use of word “shall” leaves no option with the court but to refer the matter to arbitration except 
in the cases where arbitration agreement is null and void or inoperative or incapable of being 
performed. 
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is inoperative or otherwise; whether it is incapable of being performed or otherwise. 

So the decision of the court is based upon such assessments. 49 

The second stage comes when the court is requested to enforce an arbitral 

award and the party against whom award is invoked requests the court under Article 

V of the New York Convention not to recognize and enforce the same on the ground 

that the underlying agreement is not valid agreement under the law agreed by the 

parties or in case of no such agreement on applicable law under the law where the 

award was made.50 

Though this write-up is concerned with the validity of arbitration agreement with 

reference to recognition and enforcement of arbitral award yet discussion on the 

validity at the aforementioned recognition of arbitration agreement stage  (first stage) 

is inevitable to fully understand the validity of arbitration agreement at arbitral award 

enforcement stage (second stage)51.  

Though there sometimes arise differences regarding criteria applied for the 

validity of arbitration agreement at arbitration enforcement stage and award 

enforcement stage; at what stage the court should reach prima facie conclusion and 

pass a prima facie order; and at what stage the court should apply ex-facie or final 

conclusion and pass a final order. The following decisions from Indian jurisdiction, 

USA jurisdiction and Pakistani jurisdiction are relevant to this discussion. 

In the case Shin-Etsu Chemical Co. Ltd. v. Aksh Opticfibre Ltd52 both the 

parties entered into an agreement containing arbitration clause stipulating that all 

                                                 
49 Article II (3) of the New York Convention reads “the court of the Contracting State shall refer……..” 
thus the use of word “shall” leaves no option with the court but to refer the matter to arbitration except 
in the cases where arbitration agreement is null and void or inoperative or incapable of being 
performed. 
50 Article V (1) (b) of the New York Convention. 
51Article V (1) (a) makes direct reference to arbitration agreement referred in Article II. 
52 Shin-Etsu Chemical Co. Ltd Verus M/S. Aksh Optifibre Ltd. & Anr, 2005 Supreme Court Cases 234 
(2005). 
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dispute arising out of or in relation to the agreement should be settled by arbitration in 

Tokyo in accordance with the Rules of Conciliation and Arbitration of the 

International Chamber of Commerce. On termination of agreement by Shin-Etsu, 

Aksh Opticfibre instituted a suit in India seeking a declaration and injunction against 

Shin-Etsu for cancellation of agreement claiming that arbitration agreement was void 

ab initio, inoperative and incapable of performance and that it could not be given 

effect. Shin-Etsu made an application seeking referral to the ongoing ICC arbitration 

proceedings in Tokyo, Japan. The trial court by erroneously applying the provisions 

of Arbitration Act relating to domestic arbitration referred the parties to arbitration. 

The High Court sitting on appeal set aside the order of the trial court and remanded 

the matter to the trial court with direction to examine the same in the light of Article 

II(3) of the New York Convention and give final finding after full trial. Shin-Etsu 

appeal to the Supreme Court where the question was whether Article II(3) requires 

prima facie standard of review or ex-facie/final finding. Though two out of three 

judges of the Supreme Court held and directed the civil court to apply ‘prima facie 

standard’ of review, but each with different reasons.   

The minority opinion of Y.K Sabharwal, J held that the civil court should 

finally decide on merits on the issue of existence or validity of the arbitration 

agreement by giving “the parties opportunity to file documents and affidavits by way 

of evidence” and “no oral evidence should be examined.” He gave reason that this 

approach would “results in a certain degree time and cost avoidance”  because it 

“prevents parties to wait for several months or in some cases years before knowing 

the final outcome of the dispute regarding jurisdiction”.  

Opposite to Sabharwal’s approach, B.N Srikrishna, J held that the application under 

Section 45 of Indian Arbitration Act, 1996 (Article II (3) of New York Convention), 
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would have to be determined by the trial court by applying ‘prima facie standard’ of 

review’ while determining whether there exist an arbitral agreement, which is ‘not 

null and void, inoperative or incapable of being performed.53 Though, D.M 

Dharmadhikari, J, endorsed opinion of B.N. Srikrishna to apply ‘prima facie standard’ 

of review only if the court decides to make reference for arbitration. However, in 

case, on a prima facie view, the court, is inclined to reject the request for reference on 

the ground that the agreement is ‘null and void’ or inoperative or incapable of being 

performed it must give “full opportunities to the parties to lead whatever 

documentary or oral evidence they want to lead and then decide the question like trial 

of a preliminary issue on jurisdiction or limitation in regular civil suit and pass an 

elaborate reasoned order”. So, according to D.M Dharmadhikari, J, ‘prima facie 

standard’ in case of reference to arbitration and ‘ex-facie standard’ in case of rejection 

to reference to arbitration. 

USA approach under Article II of the Convention is that its courts consider 

Article II imposes a mandatory duty on the courts to recognize, and enforce an 

agreement to arbitrate unless it falls within any of its exceptions; and the Court in 

pursuance of this plain language of the Convention, undertakes very limited inquiry 

when presented with a request to refer an international dispute to arbitration.54 

However, regarding arbitrability (which in this context mean existence, validity and 

scope of arbitration agreement) the presumption is that the court must decide it and 

this presumption may also be overcome in favor of arbitrator if the parties has 

                                                 
53 He held that “the application under Section 45, would have to be determined by the trial court after 
arriving at the prima facie satisfaction that there exist and arbitral agreement, which is ‘not null and 
void, inoperative or incapable of being performed. If the trial court finds thus, the parties shall be 
referred to arbitration.” 
54 Riley V. Kingsley Underwriting Agencies, Ltd, 969 F. 2d 953 (1992). 
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intended with ‘clear and unmistakable’ evidence that it shall also be decided by the 

arbitrator.55 

In China Minmetals Materials Import and Export Co., Ltd. v. Chi Mei 

Corporation the question before the court was whether the court can even review 

foreign arbitral panel’s finding that the agreement to arbitrate was valid. The US 

Court of Appeal reviewed the principle of First Options56 whereunder it is only the 

court which decides the question of arbitrability or validity arbitration agreement and 

not the tribunal. The court held that the same principle is equally applicable on 

international arbitration enforcement proceedings under Article V of the New York 

Convention. However, this judgment observed that if the interested party has not 

raised the same objection earlier, before tribunal it may work as estoppel against that 

party.57 

In Pakistan the High Court of Sindh in Avari Hotel Ltd v. Hilton International 

Co.58 discussed this issue in the following terms: 

In cases, where fraud is alleged, or, where legal validity of the agreement, 

containing the arbitration clause itself, is challenged, the Court would not 

leave these matters to be decided by the arbitrators. The court would not 

leave these matters to be decided by the arbitrators…………it would indeed 

be a meaningless exercise, if, at the very initial stage, when no evidence is 

recorded, and even a written statement is not filed, that a matter is referred to 

arbitration. It may well be putting the cart before the horse, for, if the 

arbitrator proceeds to decide the dispute, and the award is challenged again 

before the court on the point of invalidity of the agreement itself on the basis 

                                                 
55 First Options of Chicago, Inc. V. Kaplan, 514 US 938 (1995)., also known as First Option principle. 
56 This principle was first held in First Options of Chicago, Inc. V. Kaplan, 514 US 938 (1995). 
57 China Minmetals Materials, Ltd. V. Chi Mei, 334 F. 3d 274 (2003). 
58

 Avari Hotel Limited Versus Hilton International Co., Karachi All Pakistan Legal Decisions 425 
 (1985). 
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of fraud, or misrepresentation, or, illegality, the Court will have no option, 

but to set aside the award on that ground alone. It will then appear that the 

entire exercise before the arbitrator was an exercise in futility. If substantial 

question and bona fide points are raised on the basis of an agreement being 

void on the ground of being in violation of law, or, having been obtained by 

fraud, or misrepresentation, the proper course would be to have decision of 

the Court…….” 

  Though this is a decision of the court under the Geneva Convention and not 

under the New York Convention, however the court advocated in favor of ‘ex-facie 

standard’ on the issue of validity of agreement at the stage of making reference to 

arbitration. It will be seen how the Court apply these standard under the New York 

Convention. 

 

2.3 Historical perspective 

Even before Article II of the New York Convention, the Geneva Protocol on 

Arbitration Clauses of 1923 contains somewhat same message in Article 1 and 4, 

which can be called “precursors of Article II”59. Article 1 of the Geneva Protocol on 

Arbitration Clauses set contours of the protocol, the scope of which is limited than the 

New York Convention because it requires that the parties be subject to the jurisdiction 

of Contracting States60. Its Article 4 reads as under: 

                                                 
59 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, p. 39. 
60 Article 1 reads: “1. Each of the Contracting States recognizes the validity of an agreement whether 
relating to existing or future differences between parties, subject respectively to the jurisdiction of 
different Contracting States by which the parties to a contract agree to submit to arbitration all or any 
differences that may arise in connection with such contract relating to commercial matters or to any 
other matter capable of settlement by arbitration, whether or not the arbitration is to take place in a 
country to whose jurisdiction none of the parties is subject. 

Each Contracting State reserves the right to limit the obligation mentioned above to contracts 
which are considered as commercial under its national law. Any Contracting State which avails itself of 
this right will notify the Secretary-General of the League of Nations, in order that the other Contracting 
States may be so informed.” 
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“4. The tribunals of the Contracting Parties, on being seized of a dispute 

regarding a contract made between persons to whom Article 1 applies and 

including an arbitration agreement whether referring to present or future 

differences which is valid in virtue of the said article and capable of being 

carried into effect, carried into effect, shall refer the parties on the application 

of either of them to the decision of the arbitrators. 

Such reference shall not prejudice the competence of the judicial 

tribunals in case the agreement or the arbitration cannot proceed or become 

inoperative.” 

 

Further, different to the New York Convention, the Geneva Protocol does not 

contain a uniform substantive provision on the form ‘written form’ required for an 

arbitration agreement under Article II. Article II of the New York Convention reads: 

“1. Each Contracting State shall recognize an agreement in writing under 

which the parties undertake to submit to arbitration all or any differences 

which have arisen or which may arise between them in respect of a defined 

legal relationship, whether contractual or not, concerning a subject matter 

capable of settlement by arbitration. 

2. The term "agreement in writing" shall include an arbitral clause in a 

contract or an arbitration agreement, signed by the parties or contained in an 

exchange of letters or telegrams. 

3. The court of a Contracting State, when seized of an action in a matter in 

respect of which the parties have made an agreement within the meaning of 

this article, shall, at the request of one of the parties, refer the parties to 

arbitration, unless it finds that the said agreement is null and void, inoperative 

or incapable of being performed.” 

Initially, the drafters of the New York Convention were intended to regulate 

the validity and procedural effects of the arbitration agreement separate from the 

issues of recognition and enforcement in a Protocol but this idea was later on dropped 

in an apprehension that it would rather complicate the matters instead of making it 
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more effective.61 Therefore, Article II is a latter insertion, having less clarity in 

defining relationship with other provisions of the Convention, especially its scope of 

application vis-à-vis Article I.62 From the reading of Article I it is clear that it has no 

reference to arbitration agreement, as referred in Article II, however by analogy, the 

scope of application of Article II is same to that of provided in Article I.63 Thus, if 

award is made in a territory of a State other than the State where the recognition and 

enforcement is sought the Article I applies and by analogy if in a arbitration 

agreement seat of arbitration is in a state other than the forum state Article II will 

apply. Similarly the reciprocity reservation of Article I (3) will also applies to Article 

II. So this relationship of Article II and Article I has been created by applying 

principle of analogy and scope of Article II has been set in order to avoid any problem 

or differences. 

Unending difference evolves when the place of arbitration is in the forum 

state. In this case Article I, does not apply unless the national legislation does not 

consider it domestic award (in this reference domestic arbitration agreement). So by 

analogy, Article II could not have been applied. Therefore, certain jurisdictions 

                                                 
61 Herbert Kronke, Particia Nacimiento, Dirk Otto, Nicola Christine Port, Recognition and Enforcement 
of Foreign Arbitral Awards: A Global Commentary on the New York Convention, Wolters Kluwer, 
The Natherlands 2010, page 39 
62 Article I reads: “1. This Convention shall apply to the recognition and enforcement of arbitral awards 

made in the territory of a State other than the State where the recognition and enforcement of 
such awards are sought, and arising out of differences between persons, whether physical or 
legal. It shall also apply to arbitral awards not considered as domestic awards in the State where 
their recognition and enforcement are sought. 
2. The term "arbitral awards" shall include not only awards made by arbitrators appointed for 
each case but also those made by permanent arbitral bodies to which the parties have submitted. 
3. When signing, ratifying or acceding to this Convention, or notifying extension under article X 
hereof, any State may on the basis of reciprocity declare that it will apply the Convention to the 
recognition and enforcement of awards made only in the territory of another Contracting State. It 
may also declare that it will apply the Convention only to differences arising out of legal 
relationships, whether contractual or not, which are considered as commercial under the national 
law of the State making such declaration.” 

63 Fouchard, Philippe, Emmanuel Gaillard, Berthold Goldman, and John Savage. Fouchard, Gaillard, 
Goldman on International Commercial Arbitration. Kluwer law international, 1999, para 614; Kronke, 
Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New 
York Convention. Kluwer Law International, 2010, p.34. 
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exclude the application of Article II when place of arbitration is in the forum state64, 

thus give rise to territorial application of national arbitration.65 Whereas, in some 

other jurisdictions, with the support of legal jurists66, scope of Article II is extended to 

cases even when place of arbitration is in the forum state but arbitration agreement 

has an international component, e.g., international nature of underlying transaction, 

the foreign nationality of one of the party, etc.67 

The form requirement for arbitration agreement provided in Article II (2) was 

seriously considered for revision by UNCITRAL, though not amended, but it 

advanced recommendation on July 7, 2006. Those recommendations will be discussed 

while discussing form requirement of the arbitration agreement. 

2.4 Formation of valid arbitration agreement 

                                                 
64 Berger, Klaus Peter. International Economic Arbitration. Walter Kluwer Law & Business 
Publishers, 2003, page 332 
65 Civil Appeal No. 7019 of 2005 in the Supreme Court of India in the matter of Bharat Aluminium Co. 
V Kaiser Aluminium Technical Services Inc., (2012). 
66 Berg, Van Den. Yearbook Commercial Arbitration Vol Xxviii 2003. Vol. 28 Kluwer law 
international, 2003 pp. 562 – 700. He states that the New York Convention applies to those awards 
made even in the enforcement State under the arbitration law of that State but involving a foreign (or 
international) element. 
67 9 U.S.C 202; Smith/Enron Cogeneration v. Smith Cogeneration International, Inc., 198 F.3d 88 (2d 
Cir. 1999); Ledee v. Ceramiche Ragno, 684 F.2d 184 (1st Cir. 1982), in this case the Court held: “A 
court presented with a request to refer a dispute to arbitration pursuant to Chapter Two of the Federal 
Arbitration Act performs a very limited inquiry. It must resolve four preliminary questions: (1) Is there 
an agreement in writing to arbitrate the subject of the dispute? Convention, Articles II(1), II(2); (2) 
Does the agreement provide for arbitration in the territory of a signatory of the Convention? 
Convention, Articles I(1), I(3); 9 U.S.C. § 206; Declaration of the United States upon accession, 
reprinted in 9 U.S.C.A. at 154 n.29 (1982 Supp.); (3) Does the agreement arise out of a legal 
relationship, whether contractual or not, which is considered as commercial? Convention, Article I(3); 
9 U.S.C. § 202; (4) Is a party to the agreement not an American citizen, or does the commercial 
relationship have some reasonable relation with one or more foreign states? 9 U.S.C. § 202. If the 
district court resolves those questions in the affirmative, as it properly did in this case, then it must 
order arbitration unless it finds the agreement "null and void, inoperative or incapable of being 
performed". Later on this was called as Ledco test. In Brier v. Northstar Marine Inc., 1992 WL 350292 
(D.N.J. April 28, 1992), the Court observed that in section 202 of FAA the New York does not apply 
unless matter falls within any of the exceptions provided therein. The court went into inquiry to find 
out whether the matter fall in any of the exceptions, which are: Is the property located abroad? Does the 
agreement envisage performance abroad? Does the agreement envisage enforcement abroad? Does the 
agreement have some other reasonable relation with one or more foreign States? 
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The arbitration agreement is required to meet the following four requirements in order 

to fulfill the requirements of the New York Convention: 

I. It must contain essential elements. 

II.  It must be in writing. 

III.  It must be valid in substance. 

IV.  Subject matter of dispute must be arbitrable. 

However, from the reading of the New York Convention, it is clear that all these 

requirements which are needed to be met but have not be elaborated in the New York 

Convention, resultantly have been left for the national law to define. In the following 

paragraphs these requirements are explained in some detail. 

2.4.1  Essential elements of the arbitration agreement. 

Arbitration agreement is an agreement between parties in order to submit to 

arbitration all or any differences which have arisen or which may arise between them 

in respect of a defined legal relationship, whether contractual or not. In view of this 

definition essential elements of arbitration agreement are: (a) present or future 

dispute; (b) regarding defined relationship; (c) consent to arbitration. 

a. Present or future dispute. Under the provisions of the New York Convention both 

existing as well as future disputes can be agreed upon to be resolved through the 

arbitration process. If the arbitration agreement is regarding existing dispute it is also 

called ‘submission agreement’ and if it regarding future dispute it may also be called 

‘arbitration clauses’. 

b. Defined legal relationship. Article II of the New York Convention says that parties 

may agree to submit to arbitration a dispute in respect of defined legal relationship. 
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The reasons for putting this restriction of defined relationship may be that the parties 

who opted to waive their right to go to court must aware of what dispute they are 

going to submit to arbitration. So there is no need for existence of any dispute because 

any future dispute can also be referred for arbitration but there is need for having in 

existence the legal relationship, contractual or otherwise, the ensuing dispute of which 

is referred to arbitration. 

Similarly Article 7 (1) of the UNCITRAL Model law reads: 

“(1) “Arbitration agreement” is an agreement by the parties to submit to 

arbitration all or certain disputes which have arisen or which may arise 

between them in respect of a defined legal relationship, whether contractual 

or not. An arbitration agreement may be in the form of an arbitration clause 

in a contract or in the form of a separate agreement.”  

 This concept is also found in the national legislation of some countries, e.g., 

Articles 1442 and 1447 of the French New Code of Civil Procedure; Articles 807 and  

808 of the Italian Code of Civil Procedure68; Article 4 of the Swiss Cantonal 

Concordat69. 

                                                 
68  Article 807 - Form of the Submission to Arbitration: The submission to arbitration shall, under 
penalty of nullity, be made in writing and shall indicate the subject matter of the dispute. 
The written form requirement is considered complied with when the intention of the parties is 
expressed by telegram or telex. 
The submission to arbitration is subject to the provisions governing the validity of contracts which go 
beyond administration in the ordinary course of business. 
Article 808 - Arbitration Clause: The parties may establish in their contract or in a separate document 
that the disputes arising out of the contract be decided by arbitrators, provided that such disputes may 
be the subject of a submission to arbitration. The arbitration clause shall be contained in a document 
meeting the formal requirements for a submission to arbitration according to Article 807, paragraphs 1 
and 2. 
The disputes indicated in Article 409 may be decided by arbitrators only if this is provided for in the 
collective labour contracts and agreements, on the condition, under penalty of nullity, that this occurs, 
without prejudice to the parties' right of recourse to the judicial authorities. The arbitration clause 
contained in collective labour contracts and agreements or in individual labour contracts is null and 
void when it authorizes the arbitrators to decide ex aequo et bono or when it declares the award not to 
be subject to recourse. 
The validity of the arbitration clause shall be evaluated independently from the underlying contract; 
nevertheless, the capacity to enter into the contract includes the capacity to agree to the arbitration 
clause. 



47 
 

 

As already stated that the parties who opted to waive their right to go to court 

must aware of what dispute they are going to submit to arbitration, therefore, as 

argued by many Jurists, “an arbitration agreement for future disputes relating to 

whatever dispute might arise between the parties is invalid, unless it can be linked to 

a particular legal relationship between them”.70 

However, this defined legal relationship term is being interpreted broadly in 

many jurisdictions. For example in India in the case of Chloro Controls (I) P. Ltd. v. 

Severn Trent Water Purification Inc. and Ors, the Supreme Court of India has 

interpreted this terms in 28 September 2012 as under: 

……………the language of Section 45 is incapable of being construed 

narrowly and must be given expanded meaning to achieve the twin objects of 

arbitration, i.e., firstly, the parties should be held to their bargain of 

arbitration and secondly, the legislative intent behind incorporating the New 

York Convention as part of Section 44 of the Act must be protected….” 71 

 

Further according to this judgment even a third non-signatory party can bind 

by arbitration agreement under the following two theories. First theory based on 

implied consent, third beneficiaries, guarantors, assignment and other transfer 

mechanism of contractual rights and the second theory founded on the good faith 

principle. 

Similarly USA position is in favor of wider application of this ‘defined legal 

relationship’ term of New York Convention. As in the case of PAINEWEBBER 

INCORPORATED v. Michael J. BYBYK the United States Court of Appeals, Second 

                                                                                                                                            
69 It reads: “arbitration clauses may refer only to future disputes arising out of a particular specific legal 
relationship”. 
70 Kronke, Herbert, ed. Recognition and enforcement of foreign arbitral awards: a global commentary 
on the New York Convention. Kluwer Law International, 2010, page 50; where many references from 
the books of other writers have been given. 
71 Chloro Controls (I) P. Ltd. V. Severn Trent Water Purification Inc. And Ors., (2013) 1 
 Supreme Court Cases 641 (2013). 
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Circuit has uphold an agreement to arbitrate which was drafted with no definite legal 

relationship but all kinds of dispute arising out of that contract. The agreement was 

drafted in the words that “any and all controversies ... concerning any account, 

transaction, dispute or the construction, performance, or breach of this or any other 

agreement ... shall be determined by arbitration...."72. The same notion of wider 

application of this term of the New York Convention was endorsed in another case 

wherein an arbitration agreement stating “Any claim or controversy arising out of or 

relating to this agreement shall be settled by arbitration” was upheld.73 In another case 

the Court of Appeals for 9th Circuit treated an “Memorandum of Intent” as contract 

and arbitration clause contained therein as valid arbitration agreement.74 

The position of Pakistan is also similar. Its courts have also interpreted the 

very ambiguous provisions of the arbitration agreement in favor of arbitration. The 

Lahore High Lahore in M/S Pakistan Associate v. Wapada has interpreted provision 

of the contract incorporating no expression of the kind of ‘arbitration’ or ‘arbitrator’ 

but providing for settlement of disputes arising between the parties out of the contract 

as no less than an arbitration clause.75It followed the law laid down in Punjab vs. 

Messrs Irfan & Company wherein an arbitration agreement was held to exist though 

there was no reference of the kind of ‘arbitration’ or arbitrator’ in the contract.76 

 Opposite view was taken by the New Zealand court, Wellington court of 

appeal in Roose Industries Ltd. v. Ready Mixed Concrete Ltd in case based on 

arbitration clause providing, “any dispute which may arise between the parties to this 

                                                 
72 Painewebber Inc. V. Bybyk, 81 F. 3d 1193 (2d Cir 1996) 
73 Louis Dreyfus Negoce Sa V. Blystad Shipping, 252 F 3d 218 (2d Cir. 2001) 
74 Republic of Nicaragua v. Standard Fruit Company, 937 F. 469 (9th Cir. 1991), in it the dispute was 
referred to arbitration by treating Memorandum of Intent as a valid contract containing arbitration 
clauses.  
75 M/S Pakistan Associate Versus Wapada, NLR 1989 AC 443 
76 Punjab Versus Messrs Irfan & Company, PLD 1956 Lahore 442 
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agreement shall be settled by arbitration” holding that such arbitration clause in not 

confined to any particular dispute rather cover any dispute whatever it character.77 

 

c. Consent to arbitration agreement. Like every other contract, in order to create an 

arbitration agreement, the parties must have consented on arbitration agreement which 

make reference to the tribunal and not to the court for the settlement of dispute. 

Regarding the validity of consent of the parties, the New York Convention contains 

no provision, which is also ultimately determined and governed by generally 

applicable principle of the contract law. However, when the New York Convention 

says in Article II that “the agreement in writing” this can be inferred, and is inferred, 

that the consent is to be given in written. Born says that the arbitration agreement 

comes into existence even by oral communications or electronic communications or 

by conduct or acquiescence but it may be required, as is required in the New York 

Convention, for validity of arbitration to be in written and signed.78 

 There are certain exceptions to this general rule that the parties who have 

signed are bound by the agreement and non-signatory party is not bound by the 

arbitration agreement. As already stated that the Supreme Court of India has held in 

Chloro Controls (I) P. Ltd v. Seven Trent Water Purification Inc. and Ors that a third 

non-signatory party can be bound by arbitration under the theory based on implied 

consent, third beneficiaries, guarantors, assignment and other transfer mechanism of 

contractual rights or under the theory found on the good faith principle.79 In USA by 

                                                 
77 Roose Industries Ltd. v. Ready Mixed Concrete Ltd, [1974] 2 NZLR 246 
78  Born, Gary. International Arbitration: Law and Practice. Kluwer Law International, 2012, p. 69 – 

86. 
79 Chloro Controls (I) P. Ltd. V. Severn Trent Water Purification Inc. And Ors, (2013) 1 SCC 641. 
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applying common law principles80 of contract and agency in appropriate case a non-

signatory party can also be bound to an arbitration agreement within a contract 

executed by other parties81. Such principle include theory of equitable estoppel,82 

incorporation by references, assumption, agency and veil piercing/alter ego83 

 In USA, the following six theories are recognized whereby non-signatories to 

the arbitration agreement may be bound: 

a. Theory of incorporation by references. 

b. Theory of assumption. 

c. Theory of veil piercing or alter ego. 

d. Theory of Agency. 

e.  Theory of Equitable estoppel. 

f. Third-party beneficiary. 

 

a. Theory of incorporation by reference. This theory has been explained in JS & H 

Const. Co. v. Richmond County Hospital Authority.84 The Federal Court of Appeals 

for the Fifth Circuit has found that as a matter of contract law ‘incorporation by 

reference’ is generally effective to accomplish its intended purpose even in arbitration 

agreements.  The court upheld provisions in a subcontract that incorporated by 

reference the "general conditions" (including arbitration clause) of a prime contract. 

                                                 
80 Inter. Paper v. Schwabedissen Maschinen & Anlagen, 206 F.3d 411 (4th Cir. 2000); William F. 
Pearson, M.D. v. Hilton Head Hospital decided on 3 October 2012 (The State of South Carolina Court 
of Appeals). 
81 Thomson-CSF, SA v. Am. Arbitration Association, 64 F.3d 773 (2d Cir. 1995). 
82 In J.J. Ryan & Sons v. Rhone Poulenc Textile, S.A, 863 F.2d 315 (4th Cir. 1988) at pages 20-21, a 
parent company was forced to arbitrate even though not a party to the agreement when the subsidiary 
was a party to the agreement under this theory ; In Sunkist Soft Drinks, Inc. v. Sunkist Growers, Inc., 
10 F.3d 753, 757 (11th Cir. 1993)  the signatory was estopped from  refusing to arbitrate the claim 
against the non-signatory parents because the claim was intimately founded in and intertwined with the 
contract containing arbitration clauses.  
83 Thomson-CSF, SA v. Am. Arbitration Association, 64 F.3d 773 (2d Cir. 1995); Bel-Ray Co. v. 
Chemrite (Pty) Ltd, 181 F.3d 435, 440-43 (3d Cir. 1999). 
84 Js & H. Construction Co. V. Richmond County Hosp. Auth, 473 F.2d 212 (5th Cir., 1973) 
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The subcontract explicitly provided that the subcontractor assumed toward the prime 

contractor those responsibilities and obligations that the prime contractor assumed 

toward the hospital authority (the second party in the main contract) in the prime 

contract. Therefore, the Court held that provision also would subject the subcontractor 

to that provision of the prime contract which stated the parties would submit contract 

disputes to arbitration.85 However, in order to apply this principle the non-signatory 

agreement must clearly be incorporated by reference.86 

 

b. Theory of assumption.  

If a non-signatory assumes or receives the assignment of a contract containing 

arbitration clauses then the court may compel such non-signatory assignee to arbitrate 

the matter in terms of the contract. In Assest al. v. Western Employers Insurance 

Company the US Federal Court of Appeals for Seventh Circuit that a contract binds 

not only its signatories but also their assigns, successors.87 However, in order to 

compel for arbitration the courts generally require such conduct of the non-signatory 

party which clearly evident its intention to be bound by the assumed or assigned 

arbitral agreement.88 

 

c. Theory of veil piercing or alter ego. This doctrine is referred to in French as “levee 

du voile social” and in German as “Durchgriff” . Although there is no uniform 

definition of this doctrine yet it is commonly understood to have existed alter ego 

relationship when one entity who dominates in the affairs of another entity and that 

dominated entity in exercise of that power committed fraud or injustice with another 

                                                 
85  Js & H. Construction Co. V. Richmond County Hosp. Auth, 473 F.2d 212 (5th Cir. 1973). 
86 Grundstad vs. Ritt, 106 F.3d 201 (7th Cir. 1997). 
87 Asset Allocation & Mgt. V. Western Employers Ins, 892 F. 2d 566 (7th Cir. 1989). 
88Caribbean SS. Co., SA vs. Sonmez Denizcilik Ve Ticaret AS, 598 F.2d 1264 (2d Cir. 1979); and 
Fyrnetics (Hong Kong) Ltd. vs. Quantum Group, Inc, 293 F.3d 1023 (7th Cir. 2002). 
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party in order to evade statutory or other obligations. Normally, this relationship is 

created to manipulate circumstances in such a way to do something which otherwise 

would not have been possible for an entity to do without obligation, therefore, under 

this theory such entity is held bound by the arbitration agreement despite not being 

signatory to the agreement. However, in order to establish such relationship 

convincing evidences are required. In USA in order to establish such relationship the 

courts apply Bances’s standard, i.e., whether it exercises day-to-day control over 

another entity89 and not lightly pierce the corporate veil to apply the alter ego doctrine even 

in deference to the strong policy favoring arbitration in USA.90  

d. Theory of Agency. Agency which spring out of fiduciary relation created through 

consent of one to another to act on behalf of the former subject to his control and 

consent of the latter to so act. Such relationship can be created by “written or spoken 

words or conduct, by the principal, communicated either to the agent (actual 

authority) or to the third party (apparent authority)” 91. Thus, an agent who signs an 

arbitration agreement in the capacity of a non-signatory’s agent binds his principal to 

the terms of such agreement.92 

 

f. Theory of equitable estoppel. Under this doctrine when non-signatory to an 

arbitration agreement claims or exercise rights or benefits from an arbitration 

agreement or underlying contract containing arbitration clauses then that party is 

bound by that arbitration agreement. As an US court has explained this principle in 

precise terms, “in short [plaintiff] cannot have it both ways. It cannot rely on the 

contract when it works to its advantage and ignore it when it works to its 

                                                 
89 Dale v. Colagiovanni, 443 F.3d 425 (2006). 
90 ARW Exploration Corp. vs. Aguirre, 45 F.3d 1455 (10th Cir. 1995) at page 1461. 
91 Arriba Limited vs. Petroleos Mexicanos, 962 F.2d 528, 536 (5th Cir. 1992). 
92 Bridas, S.A.P.I.C., et al vs. Government of Turkmenistan 345 F.3d 358 in note. 6 (5th Cir. 2003); and 
Merrill Lynch Investment Managers vs. Optibase, Ltd, 337 F.3d 125 (2d Cir. 2003). 
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disadvantages”93 Thus, it precludes a party from asserting rights he otherwise would 

have had against another when his own conduct renders assertion of those rights 

contrary to equity. Similarly, when subsidiary is a party to an arbitration agreement 

then a parent company can be forced to arbitrate even though it is not a party to the 

agreement.94 

 

g. Third-party beneficiary. This principle is very closely related to the principle of 

equitable estoppel, however, quite distinct to it. Because, under the third-party 

beneficiary theory intentions of the parties at the time of execution of the contract are 

taken into consideration. Whereas, under the equitable estoppel, the conducts of the 

parties after the execution of contract are taken into consideration. 

While defining third-party beneficiary theory in E.I. DuPont de Nemours & Co. vs. 

Rhone Poulenc Fiber & Resin Intermediates, SAS,95 the US Federal Court of Appeals 

has held that when non-signatory has derived benefit from a contract then he could 

not avoid arbitration clauses contained therein. And when a third-party beneficiary 

files a claim against on of the signatory parties it can be evidence of third-party 

interest.96  

Apart from those exceptions, found from the USA jurisdiction, to the consent on the 

arbitration agreement, there is another exception which found in Article 16 (2) of the 

UNCITRAL Model Law on Commercial Arbitration, which is termed as principle of 

‘waiver’. This happens when a party commences arbitral proceedings or participates 

in such proceeding without any objection to it can be said to have provided ‘basis for 

                                                 
93 259 F. Supp. 688 (S.D.N.Y 1966) 
94 863 F.2d 315, 320-21 (4th Cir. 1988), J.J. Ryan & Sons v. Rhone Poulenc Textile, S.A. 
95 Ei Dupont De Nemours V. Rhone Poulenc Fiber, 269 F.3d 192 (3d Cir. 2001). 
96 Ei DuPont de Nemours & Co. vs. Rhone Poulenc Fiber & Resin Intermediates, SAS, 269 F.3d 192 
(3d Cir., 2001); Industrial Electronics Corp. of Wisconsin vs. iPower Distribution Group, Inc., 215 
F.3d 677 (7th Cir. 2000); TAAG Linhas Aereas de Angola vs. Transamerica Airlines, Inc., 915 F.2d 
1351 (9th Cir. 1990). 
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finding valid consent to an arbitration agreement.’97 Because, Article 16 (2) of Model 

Law requires the parties to raise objection as to the jurisdiction of arbitral tribunal 

before the submission of the statement of defence.98 This concept seems to have been 

brought in for the purpose of saving the parties from the cost of arbitral proceedings, 

which go waste if there is no arbitration agreement at all.99 

2.4.2. Arbitration Agreement to be in written. 

Regarding the validity, or formal validity of arbitration agreement, the New York 

Convention in its Article II states that each Contracting State shall recognize an 

agreement in writing. Article II (2) further elaborates the term ‘agreement in writing’ 

in the following words: 

“The term “agreement in writing” shall include an arbitral clause in a contract 

or an arbitration agreement, singed by the parties or contained in an exchange 

of letters or telegrams.” 

 

 Though the requirement under Article II (1) demands an agreement shall to be 

in writing it does not demand, as clear under Article II (2), that it must bear signature 

of the parties, but when is read in conjunction with second requirement any document, 

though signed not by the parties, is within the meaning of arbitration agreement if it 

depicts so the intention of parties. As held by the by the Hong Kong High Court of 

                                                 
97  Born, Gary. International Arbitration: Law and Practice. Kluwer Law International, 2012, pp. 69-
70. 
98 Article 16 (2) of UNCITRAL Model Law. A plea that the arbitral tribunal does not have jurisdiction 
shall be raised not later than the submission of the statement of defence. A party is not precluded from 
raising such a plea by the fact that he has appointed, or participated in the appointment of, an arbitrator. 
A plea that the arbitral tribunal is exceeding the scope of its authority shall be raised as soon as the 
matter alleged to be beyond the scope of its authority is raised during the arbitral proceedings. The 
arbitral tribunal may, in either case, admit a later plea if it considers the delay justified. 
99 Furness Withy (Australia) Pty Ltd v. Metal Distributors (UK) Ltd (The Amazonia), 1990 Lloyd's Rep 
1 236 (1990), the English Court of Appeal explains: There are enough hazards in the process of 
obtaining and enforcing an arbitral award without the additional prospect that the respondent, having 
taken part all along, without a murmur of protest, may at the end argue that there never was an 
arbitration agreement in the first place. Nor would I wish him to be allowed to do so half way through 
when time has elapsed and money has been spent on pleadings, discovery and such like. The rule ought 
to be that if a person wishes to preserve his rights by taking part in arbitration under protest, he must 
make his objection clear at the start – or at least at a very early stage. Otherwise, he ought to be bound. 
Practitioners have acted on that view of the law for many years 
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First Instance, the requirement of writing seeks “to ensure that parties do not get 

forced into arbitration unless it is clear beyond doubt that they have agreed to it.”100 

 Undoubtedly, Article II (2) defines written requirement given in Article II (1), 

however, there is ambiguity whether the Article II (2) defines this term exhaustively 

or not exhaustively because in it the word “include” has been used and not the word 

‘shall mean’. This uncertainty gave rise to two different approaches, i.e., liberal 

approach and strict approach. Under the liberal approach Article II (2) constitutes 

non-exhaustive lists of the way under which written requirement can be satisfied.101 

This approach seeks support from the word ‘include’ to fortify its argument. On the 

other hand, under the strict approach, Article II (2) defines exhaustively the written 

requirement and there are no other ways of satisfying this requirement except those 

provided in this Article.102 The French version of the text of the New York 

Convention provides support to this approach.103  

 In order to resolve above said controversy and to evolve uniform approach and 

uniform interpretation of the New York Convention, UNCITRAL drafted and issued 

Recommendation on its interpretation. The UNCITRAL’s Recommendations adopted 

on 7th July 2006 reads: 

“Recommends that article II (2) of the New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards, done in New 

York, 10 June 1958, be applied recognising that the circumstances described 

therein are not exhaustive ".104 

                                                 
100 [1994] HKCFI 193; also available at UNCITRAL CLOUT case No. 62 
101 Berg, Van Den. Yearbook Commercial Arbitration Vol Xxviii 2003. Vol. 28 Kluwer law 
international, 2003. (Court of Appeal of Manitoba, Canada); Van Den Berg, A.J. Yearbook 
Commercial Arbitration Volume Xxi - 1996. Kluwer Law International, 1996, (High Court of Hong 
Kong) 
102 Chloe Z Fishing Co. V. Odyssey Re (London) Ltd, 109 F. Supp. 2d 1236 (2000); HIH Casualty & 
General Insurance Limited versus Wallace, [2006] NSWSC 1150 (Supreme Court of New South 
Wales, Australia) 
103 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, page 76. 
104 http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf  
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 Thus UNCITRAL’s Recommendation supports the approach of liberal 

interpretation of the writing requirement. UNCITRAL’s this approach is based on 

other instruments, e.g., UNCITRAL Model Law on International Commercial 

Arbitration, UNCITRAL Model Law on Electronic Commerce, UNCITRAL Model 

Law on Electronic Signatures and the United Nation Convention on the Use of 

Electronic Communications in International Contracts.105  

The UNCITRAL Model Law on International Commercial Arbitration, 1985 

also carries the concept provided in the New York Convention, with somewhat liberal 

approach. The original Article 7 UNCITRAL Model Law on International 

Commercial Arbitration, 1985 reads: 

(1) “Arbitration agreement” is an agreement by the parties to submit to 

arbitration all or certain disputes which has arisen or which may arise 

between them in respect of a defined legal relationship, whether contractual 

or not. An arbitration agreement may be in the form of an arbitration clause 

in a contract or in the form of a separate agreement. 

(2) The arbitration agreement shall be in writing. An agreement is in writing if it 

is contained in a document signed by the parties or in an exchange of letters, 

telex or other means of telecommunication which provide a record of the 

agreement, or in an exchange or statements of claim and defence in which the 

existence of an agreement is alleged by one party and not denied by another. 

The reference in a contract to a document containing an arbitration clause 

constitutes an arbitration agreement provided that the contract is in writing 

and the reference is such as to make the clause part of the contract.” 

 

 From the reading of this Article it is clear that requirement of written is not 

only met when the agreement is contained in a document signed by the parties or in an 

exchange of letters or telex but also by any other means when it existence is proved 

                                                 
105 Recommendation regarding the interpretation of article II, paragraph 2,available at 
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf last visited on 
30.06.2014. 
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either by communication or exchange of statements of claim or defence.  Thus this 

approach is in favor of liberal approach, though this law was modeled on the New 

York Convention.106 In 2006 UNCITRAL has further made amendment in its above 

reproduced Article 7 and amending Article 7 adopted by the Commission at its thirty-

ninth session gives two options to contracting State to follow either one of the 

proposed options. Option I reads: 

“Article 7.  Definition and form of arbitration agreement 

(1) “Arbitration agreement” is an agreement by the parties to submit to 

arbitration all or certain disputes which have arisen or which may arise 

between them in respect of a defined legal relationship, whether contractual 

or not. An arbitration agreement may be in the form of an arbitration clause 

in a contract or in the form of a separate agreement. 

(2) The arbitration agreement shall be in writing.  

(3) An arbitration agreement is in writing if its content is recorded in any 

form, whether or not the arbitration agreement or contract has been concluded 

orally, by conduct, or by other means.  

(4) The requirement that an arbitration agreement be in writing is met by an 

electronic communication if the information contained therein is accessible 

so as to be useable for subsequent reference; “electronic communication” 

means any communication that the parties make by means of data messages; 

“data message” means information generated, sent, received or stored by 

electronic, magnetic, optical or similar means, including, but not limited to, 

electronic data interchange (EDI), electronic mail, telegram, telex or 

telecopy. 

(5) Furthermore, an arbitration agreement is in writing if it is contained in an 

exchange of statements of claim and defence in which the existence of an 

agreement is alleged by one party and not denied by the other. 

(6) The reference in a contract to any document containing an arbitration 

clause constitutes an arbitration agreement in writing, provided that the 

reference is such as to make that clause part of the contract.” 

 

                                                 
106 http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf page 27 



58 
 

 

 This option provides detailed structure of arbitration agreement. It not only 

carries writing requirement or form requirement provided in the New York 

Convention and in the original Article of the UNCITRAL Model Law but also 

extends its scope in the light of the provisions of UNCITRAL Model Law on 

Electronic Commerce107, UNCITRAL Model Law on Electronic Signatures108 and the 

United Nation Convention on the Use of Electronic Communications in International 

Contracts109. This option further states that the requirement of writing is also met 

when one party asserts it in writing and that assertion is not denied by the other 

parties. 

 The second option does not contain form requirement for arbitration 

agreement and arguably it left to the member States to apply broader approach 

keeping in view their jurisprudences. The second option reads: 

“Article 7.  Definition of arbitration agreement 

“Arbitration agreement” is an agreement by the parties to submit to 

arbitration all or certain disputes which have arisen or which may arise 

                                                 
107 This Article 7 (4) is verbatim copy of Article 6 and Article 2 (a) of UNCITRAL Model Law on 
Electronic Commerce. Article 2(a) reads: 
(a) “Data message” means information generated, sent, received or stored by electronic, optical or 
similar means including, but not limited to, electronic data interchange (EDI), electronic mail, 
telegram, telex or telecopy; 
Article 6 (1) regarding ‘writing’ requirement reads: 
“(1)Where the law requires information to be in writing, that requirement is met by a data message if 
the information contained therein is accessible so as to be usable for subsequent reference.” 
108 Article 2(c) of UNCITRAL Model Law on Electronic Signatures reads: 
(c) “Data message” means information generated, sent, received or stored by electronic, optical or 
similar means including, but not limited to, electronic data interchange (EDI), electronic mail, 
telegram, telex or telecopy; 
109 Article 4 of the United Nation Convention on the Use of Electronic Communications in 
International Contracts reads: 
(a) “Communication” means any statement, declaration, demand, notice or request, including an offer 
and the acceptance of an offer, that the parties are required to make or choose to make in connection 
with the 
formation or performance of a contract; 
(b) “Electronic communication” means any communication that the parties make by means of data 
messages; 
(c) “Data message” means information generated, sent, received or stored by electronic, magnetic, 
optical or similar means, including, but not limited to, electronic data interchange, electronic mail, 
telegram, telex or telecopy; 
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between them in respect of a defined legal relationship, whether contractual 

or not.” 

 Interestingly, the Recognition and Enforcement (Arbitration Agreements and 

Foreign Arbitral Awards) Act, 2011 does not define term arbitration agreement 

despite the fact it separately (to the New York Convention) contains provisions, 

section 4, endorsing the message of Article II of the New York Convention regarding 

the recognition and enforcement of arbitration agreements in the following words: 

“4. Enforcement of arbitration agreements.—(1) A party to an arbitration 

agreements against whom legal proceedings have been brought in respect of a 

matter which is covered by the arbitration agreement may, upon notice to the 

other party to the proceedings, apply to the court in which the proceedings 

have been brought to stay the proceedings in so far as they concern the 

matter. 

(2). On an application under sub-section (1), the court shall refer the parties 

to arbitration, unless it finds that the arbitration agreement is null and void, 

inoperative or incapable of being performed.” 

 

 Further, undoubtedly, the Recognition and Enforcement (Arbitration 

Agreements and Foreign Arbitral Awards) Act, 2011 was enacted to enforce the 

provisions of the New York Convention in the territory of Pakistan being signatory to 

the Convention. The Act, 2011 not only apply the provisions of the Convention but 

itself provides in its section 8 that in case of any inconsistency the Convention shall 

prevail. Therefore, it will be seen that when this gives precedence to the provisions of 

the Convention over its own provision, how the courts interpret and reconcile 

provision of the Convention with the provisions of the Arbitration Act, 1940—the Act 

which deals with the domestic arbitration or national arbitration, which will be 

applied as lex fori. 

However, Pakistan also follows liberal approach regarding form requirement of 

arbitration agreement. Section 2 of the Act, 1940 defines arbitration agreement as “a 
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written agreement to submit present or future difference to arbitration, an arbitrator is 

named therein or not”.  

Just like the New York Convention, Section 2 of the Act, 1940 requires that 

the arbitration agreement shall be in writing and it does not demand that such 

agreement must be signed by the parties.110 Rather, the requirement of law is met if 

the terms are reduced to writing and the agreement of the parties thereto is 

established. Such writing may either be correspondence111 directly embodying the 

agreement to refer arbitration or implying to such an agreement, such as, any 

application for the membership of an organization112. Neither this section requires 

such agreement to be in any formal document because it can be in the form of 

correspondence between the parties113, just manifesting such intention114. 

2.4.3  Arbitration Agreement to be valid in substance. 

Arbitration agreement must be valid in substance. Substance validity of arbitration 

agreement is though given in the New York Convention but not defined. Substance 

validity of arbitration agreement is evaluated in the light of applicable contract law 

principles.115 Article II (3) of the New York Convention use terms ‘null and void, 

                                                 
110 Messrs Nawab Brother Ltd. Versus Project Director, 1981 CLC 638. 
111 Shan Muhammad Versus Nawab and Others, PLD 2001 Lahore 239; Societe Generale De 
Surveillance S.A Versus Pakistan, 2002 SCMR 1903 ( in this case the Supreme Court of Pakistan held 
that the letter sent by one of the party manifest intention to refer the dispute to arbitration though there 
was no such formal arbitration agreement in the matter.) 
112 Paracha Textile Mills Ltd. Karachi Versus Nanikram Shamandas, PLD 1977 Karachi 37. 
113 Punjab Province & Another Versus Industrial Machine Pool, NLR 1978 Lahore 658. 
114 Muhammad Hussain Versus Ghulam Rasool, 1983 SCMR 231; PLD 1977 SC 644.  
115 Born, Gary. International Arbitration: Law and Practice. Kluwer Law International, 2012, pp. 69 – 
86. Born states: “The categories of substantive invalidity of arbitration agreements contained in the 
Convention and most arbitration legislation are limited to cases where such agreements are invalid on 
generally-applicable contract law grounds (e.g., mistake, fraud, un-conscionability, waiver). These 
grounds for challenging the substantive validity of arbitration agreements are exclusive: they provide 
exceptions to the presumptive validity of agreements to arbitrate”. In Pakistan too in Travel Automation 
(Pvt.) v. Abacus International, 2006 CLD 497, arbitration agreement was evaluated by applying the 
provisions, section 20 and 56 of the Contract Act, 1872, contract law of Pakistan. 
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‘inoperative’ and ‘incapable of being performed’116 and Article V use terms ‘invalid 

arbitration agreement’117 and ‘subject matter incapable of settlement by arbitration 

agreement’.118 These terms are defined below in some detail. However, before 

defining theses terms there are certain arguments in favor of some principles, i.e., 

presumption of separability and presumption of validity, which help understanding 

this issue more clearly vis -a-vis contract. 

 Under the presumption of separability an arbitration agreement is considered 

and treated separate and autonomous from the underlying contract, even if is in the 

shape of arbitration clause of the contract. Both the common law countries and civil 

law countries are unanimous on this separability presumption, though with different 

terms and names.119 Therefore, if the underlying contract is invalid or inoperable or 

incapable of being performed it does not mean that the arbitration agreement is also 

carry the same effects, rather its defects are adjudged independently from the 

underlying contract. Though the New York Convention does not explicitly define and 

set this principle but is impliedly inferred by the jurists from it Article II and Article V 

(1)(a). Since Article II (1) states as “an agreement in writing under which the parties 

undertake to submit to arbitration” their disputes. Article II (2) further categorize an 

arbitration agreement as “an arbitral clause in a contact or an [separate] arbitration 

agreement signed by the parties or an arbitration agreement in the shape of exchange 

                                                 
116 Article II (3) reads: The court of a Contracting State, when seized of an action in a matter in respect 
of which the parties have made an agreement within the meaning of this article, shall, at the request of 
one of the parties, refer the parties to arbitration, unless it finds that the said agreement is null and void, 
inoperative or incapable of being performed. 
117 Article V (1) (a) reads: The parties to the agreement referred to in article II were, under the law 
applicable to them, under some incapacity, or the said agreement is not valid under the law to which the 
parties have subjected it or, failing any indication thereon, under the law of the country where the 
award was made. 
118 Article V (2) (a) reads: The subject matter of the difference is not capable of settlement by 
arbitration under the law of that country.  
119 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, pp. 
311-315 wherein he writes that in some jurisdiction it is referred to as separability presumption and in 
some jurisdiction as autonomy and independence of arbitration agreement, while is some others as 
severablitity doctrine. 
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of “ letters or telegrams”. So, these two give rise to the presumption that arbitration 

agreement is a separate agreement and even arbitration clause in a contract is an 

agreement separate from that contract. Therefore its requirement such as writing, does 

not apply on the contract nor will the invalidity of a contract render an arbitration 

agreement invalid ispo facto.  Similarly, Article V (1) (a) provides one of the 

exceptions to the enforceability of an award when the arbitration agreement is not 

valid under the law to which the parties have subjected it or, failing any indication 

thereon, under the law of the country where the award was made. Thus, this provision 

clearly states that the applicable law to arbitration agreement may be distinct from the 

underlying contract. Thus, the presumption of separablity is based on these 

premises.120 

 In Pakistan, too, separability presumption is being followed. In Karachi 

Shipyard and Engineering Works Ltd. v. Messers General Iron and Steel the High 

Court of Sindh applied this principle and held that despite modification and novation 

of the contract the arbitration clause, which was severable from the main contract, 

survived.121 In Sezai Turkes Feyzi Akkaya Construction company, Lahore v. Crescent 

Services, Lahore and another the Supreme Court observed that despite frustration and 

repudiation of the contract the arbitration clause survived.122 In Hitachi v. Rupali the 

Supreme Court vividly elucidated this principle and held that an arbitration agreement 

is not only separable from the main contract but the arbitration agreement may have 

different law from the main contract.123 

                                                 
120 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, pp. 
311-319. 
121 Karachi Shipyard and Engineering Works Ltd. Versus Messers General Iron and Steel, PLD 1971 
Karachi 501. 
122 Sezai Turkes Feyzi Akkaya Construction Company, Lahore Versus Crescent Services, Lahore and 
Another, 1997 SCMR 1928. 
123 Hitachi Ltd V. Rupali Polyester, 1998 SCMR 1618. 
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 Under the presumption of validity of arbitration agreement, an arbitration 

agreement is presumed a valid arbitration agreement unless proved otherwise. This 

concept is found in Article II of the New York Convention which provides that the 

arbitration agreement shall be recognized and enforced unless found invalid.124 Even 

before the New York Convention the Geneva Protocol on Arbitration Clauses also 

contain this concept in its Article I.125  Similarly, this concept of presumptive validity 

of arbitration agreement is incorporated in Article 8 of the UNCITRAL Model Law 

on International Commercial Arbitration,126 Article 1 of the Inter-American 

Convention and impliedly found in Article V (1) of the European Convention.127  

 Now the terms, which affect on the substance validity of arbitration 

agreement, are defined hereunder in some detail. 

a. Null and Void. 

b. Inoperable. 

c. Incapable of being performed. 

3.4.3.1  Null and Void.   This term ‘null and void’ used in common law 

practice is construed as a single term and therefore is not required to meet two 

different requirements in order to establish a phenomenon. The New York Convention 

does not define this term and neither its legislative history provides any guidance, 

therefore, in order to ascertain whether an arbitration agreement is null and void, it is 

                                                 
124 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p. 204-
205. 
125 Article I of the Protocol reads: Each of the contracting states recognizes the validity of an agreement 
whether relating to existing or future difference between parties subject respectively to the jurisdiction 
of different contracting states by which the parties to a contract agree to submit to arbitration all or any 
differences that may arise in connection with such contract relating to commercial matters or to any 
other matter capable of settlement by arbitration, whether or not the arbitration is to take place in a 
country to whose jurisdiction one of the parties is subject. 
126 Article 8(1) reads: A court before which an action is brought in a matter which is the subject of an 
arbitration agreement shall, if a party so requests not later than when submitting his first statement on 
the substance of the dispute, refer the parties to arbitration unless it finds that the agreement is null and 
void, inoperative or incapable of being performed. 
127 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p. 204-
205 



64 
 

 

the law which governs arbitration agreement decides, by applying the applicable 

principle of the contract law.128 Generally the term null and void is interpreted as 

referring to situations where the agreements suffer from invalidity for lack of consent 

on account of misrepresentation, duress, fraud, or undue influence. The same test was 

applied by the United States Court of Appeals for the Third Circuit, when it held: 

[T]he meaning of Art. II(3), which is most consistent with the overall 

purposes of the Convention is that an agreement to arbitrate is ‘null and void’ 

only (a) when it is subject to an internationally recognized defense such as 

duress, mistake, fraud, or waiver [references omitted], or (b) when it 

contravenes fundamental policies of the forum State. The ‘null and void’ 

language must be read narrowly, for the signatory nations have jointly 

declared a general policy of enforceability of agreements to arbitrate. As the 

Supreme Court observed in Scherk v. Alberto-Culver Co. [citation omitted] 

… signatory nations have effectively declared a joint policy that presumes the 

enforceability of agreements to arbitrate. Neither the parochial interest of the 

forum State, nor those of States having more significant relationships with the 

dispute, should be permitted to supersede that presumption. The policy of the 

Convention is best served by an approach which leads to upholding 

agreements to arbitrate.129 

 However, there are three different approaches to this issue ‘null and void’. 

Under the internationalist approach it is the international standards which determine 

whether an arbitration agreement is null and void. They argue that an arbitration 

agreement is valid unless it violates international public policy.130 Under the second 

approach, as is evident from the above quoted US case, an arbitration agreement is 

null and void if it suffers from international recognized defects such as duress, 

                                                 
128 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p. 714 
wherein he discusses various sources of authorities that have relied upon general principles of contract 
law in addressing the validity of arbitration agreement. 
129 Rhône Méditerrannée v. Achille Lauro, 712 F.2d (3rd Cir. 1983) 
130 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, page 104 wherein approach of France 
Court of Cassation and view of other scholars have been referred. 
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mistake, fraud and voilative of the fundamental policies of the forum states.131 On the 

other hand, under another approach, in terms of Article V (1) (a) it is the law of 

country governing arbitration agreement which determines whether an arbitration 

agreement is null and void. 132  

Similarly, in Pakistan neither the Act, 2011 defines the term “null and void” nor its 

definition has been found in the Arbitration Act, 1940. Hence, the courts apply the 

principles of contract law and seek guidance from the contract Act, 1872.133 Under 

section 10 of the Contract Act, parties can bind themselves in a contract if they are so 

agreed with their free consent. Consent is considered under said Act to be free if not 

caused by coercion, undue influence, fraud, misrepresentation, and mistake. And a 

consent is not free when it given under any of the aforesaid situations.134 Similarly, a 

High Court has elaborated that arbitration agreement like any other agreement is an 

agreement entered into by the free choice of the parties. If such agreement is entered 

into with free choice of the parties is binding upon the parties unless it is tainted with 

fraud, coercion, undue influence.135 In order to fully comprehend the concept of null 

and void the elaboration of the following terms is necessary. 

i. Coercion. Coercion if used as a tool to obtain consent of a party to an agreement 

renders that agreement null and void. Section 15 of the contract Act, 1872 defines that 

coercion is the committing, or threatening to commit, any act forbidden by the 

Pakistan Penal Code or the unlawful detaining, or threatening to detain, any property, 

                                                 
131 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, page 104 wherein many cases and other 
references have been referred. 
132 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, page 104. 
133 Travel Automation (Pvt.) v. Abacus International, 2006 CLD 497, in this case arbitration agreement 
was evaluated by applying the provisions of the Contract Act, 1872, contract law of Pakistan.  
134 Section 14 of the Contract, Act 1872. 
135 PLJ 1998 Peshawar 247 
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to the prejudice of any person whatever, with the intention of causing any person to 

enter into an agreement. 

ii. Undue influence. Undue influence occurs when the relationships between the 

parties are such where under the position of one party dominates the free exercise of 

will by that other party. Such relationship may be as parent and infant child, solicitor 

and client, spiritual advisor and the penitent or husband and wife, etc. This term has 

been defined in section 16 of the contract Act, 1872, which reads:  

“(1). A contract is said to be induced by undue influence where the relations 

subsisting between the parties are such that one of the parties is in a position 

to dominate the will of another and uses that position to obtain an unfair 

advantage over the other. 

(2). In particular and without prejudice to the generality of the foregoing 

principle, a person is deemed to be in a position to dominate the will of 

another— 

(a) where he hold a real or apparent authority over the other or where he 

stands in a fiduciary relation to the other; or 

(b) where he makes a contract with a person whose mental capacity is 

temporarily or permanently affected by reason of age, illness, or mental 

or bodily distress. 

(3). Where a person who is in a position to dominate the will of another, 

enters into a contract with him, and the transaction appears, on the face of it 

or on the evidence adduced, to be unconscionable, the burden of proving that 

such contract was not induced by undue influence shall lie upon the person in 

a position to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of section 111 of the 

Evidence Act, 1872.” 

 In terms of provisions of this section, any contract which is reached under 

undue influence is not sustainable in the eyes of law. These tools of duress which 

vitiate a contract are found in contract law of all developed countries and therefore are 

included in UNDRIOT Principles of International Commercial Contracts.136 

                                                 
136 Articles 3 and 9 of the UNDRIOT Principles of International Commercial Contract. 
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Therefore, as argued by Garry B. Born, these principles also apply to agreement to 

arbitrate as they apply to other types of contract.137 

 

iii. Fraud.  Under UNDRIOT a contract tainted with fraud by one party can be 

avoided by the other party who has been defrauded.138 And so if an arbitration 

agreement is tainted with fraud then the courts in USA felt no qualm in 

holding such agreement as invalid and null and void.139  

 However, in USA, by applying of separability principles, a contract tainted 

with fraud does not render arbitration agreement invalid unless such fraud is also 

directly connected and affected such agreement. In USA Prima Paint Corp. v. Flood 

& Conklin Manufacturing Co. was decided in line with these arguments. In that case 

the Court held that the respondent’s claim that the underlying contract was 

fraudulently induced did not involve a challenge to the arbitration clauses of that 

contract therefore under the Federal Arbitration Act the tribunal, and not the court, is 

competent to decide on the issue of fraudulent inducement.140 Same principle is being 

followed in other jurisdictions as well, e.g., the English Court of Appeal has applied 

the same principle in Fiona Trust Holding Corp. v. Prinvalov.141 

 In what kind of cases separability presumption can be applied and in what 

kind of cases such presumption cases cannot be applied is very difficult to discern. 

                                                 
137 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, pp. 
690-693 
138 ARTICLE 3.8 of UNDRIOT reads: Fraud : A party may avoid the contract when it has been led to 
conclude the contract by the other party’s fraudulent representation, including language or practices, or 
fraudulent non-disclosure of circumstances which, according to reasonable commercial standards of 
fair dealing, the latter party should have disclosed. 
139 Nagrampa v. MailCoups, Inc., 469 F. 3d. 1257 (9th Cir., 2006); Riley v. Kingsley Underwriting 
Agencies, Ltd., 969 F. 2d 953 ( 10th Cir., 1992), etc. 
140 Prima Paint Corp. V. Flood & Conklin Mfg. Co, 388 US 395 (1967); In Campaniello Imp. Ltd v. 
Saproriti Italia SpA, 117 F.3d 655 (2d Cir. 1997), the court held that there must be some substantial 
relationship between the alleged fraud and the agreement to arbitrate. 
141 Fiona Trust & Holding Corporation & Ors Versus Yuri Privalov & Ors, [2007] All ER.(Comm) 
891. 
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The courts in USA have tried to distinguish ‘fraudulent inducement’ from the ‘fraud 

in the factum’ saying that the ‘fraud in the factum’ falls outside the scope of 

separability presumption whereas if there is ‘fraudulent inducement’ the separability 

presumption can be applied. ‘Fraud in factum’ means an outright forgery, such as, 

forgery in signature of one of the party which vitiates consent of the party thus 

leaving no consent to either to contract or to connected arbitration agreement. 

Whereas, fraudulent inducement rendered in a contract, such as, misrepresentation 

regarding the quality of goods or services does not impeach the arbitration agreement 

therefore, the presumption of separability is applied. As the U.S. Court of Appeal has 

held: 

“Where the allegation is one of fraud in the factum, i.e., ineffective assent to 

the contract, the issue is not subject to the resolution pursuant to an 

arbitration clause contained in the contract document.142 

 

 On the same line of reasoning another U.S. Court of Appeal held that if a 

party’s signature were forged on a contract, it would be absurd to require for 

arbitration.143 However, some other cases from USA jurisdiction suggested that in 

matters even involving ‘fraud in factum’ are to be determined first by the arbitral 

Tribunal in terms of the arbitration clauses with subsequent judicial review.144 

In Pakistan the term ‘fraud’ has been defined in section 17 of the contract Act, 1872, 

which reads: 

“Fraud means and includes any of the following acts committed by a party to 

a contract, or with his connivance, or by his agent, with intent to deceive 

another party thereto or his agent, or to induce him to enter into the 

contract— 

                                                 
142 Cancanon v. Smith Barney, Harris Upham & Co., 805 F. 3d 998 (11th Cir. 1986). 
143 Republic of Philippine v. Westinghouse Elec. Corp., 714 Supp. 1362 (D.N.J. 1989). 
144 R.M. Perez & Assoc., Inc. v. Welch, 960 F. 2d 534 (5th Cir. 1992); Villa Garcia V. Merrill Lynch, 
833 F.2d 545 (5th Cir. 1987). 
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(1) the suggestion, as a fact, of that which is not true, by one who does not 

believe it to be true; 

(2) the active concealment of a fact by one having knowledge or belief of 

the fact;  

(3) a promise made without any intention of performing it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be fraudulent. 

Explanation. Mere silence as to facts likely to affect the willingness of a 

person to enter into a contract is not fraud, unless the circumstances of the 

case are such that, regard being had to them, it is the duty of the person 

keeping silence to speech, or unless his silence in itself, equivalent to 

speech.” 

 

 The issue of fraud came before the High Court of Sindh in Avari Hotel Ltd v. 

Hilton International Co.145 where fraud was alleged and the full Bench the Court High 

Court of Sindh held that the court would not leave these matters to be decided by 

arbitrators because the validity of arbitration clause is sine qua non to remitting of 

the case to arbitrators.  

 The famous, or infamous, case on this issue is HUBCO v. Wapada.146 In this 

case the Supreme Court of Pakistan by a majority judgment found an agreement 

between HUBCO and Wapada to have been obtained through fraud and bribe 

therefore it held ‘not referable to arbitration’ because fraud if proved rendered the 

contract invalid. 

A fraud can be committed by making misrepresentation. Misrepresentation has been 

defined in section 18 of the contract Act, 1872 which reads: 

“Misrepresentation means and includes— 

(1) the positive assertion, in a manner not warranted by the information of 

the person making it, of that which is not true, though he believe it to be 

true; 

                                                 
145 Avari Hotel Limited Versus Hilton International Co., PLD 1985 Karachi 425 
146 HUBCO v. Wapada, PLD 2000 SC 841 
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(2) any breach of duty which, without an intent to deceive, gains an 

advantage to the person committing it, or any one claiming under him, 

misleading another to his prejudice or to the prejudice of any one 

claiming under; 

(3) causing, however, innocently, a party to an agreement to make a mistake 

as to the substance of the thing which is the subject of the agreement.” 

 

iv. Mistake. Mistake normally affects consent of the parties and therefore it may in 

certain circumstances invalidate contract. Article 3.2.1 of 2010 UNDROIT Principles 

on International Commercial Contract defines mistake as an erroneous assumption 

relating to facts or to law existing when the contract was concluded. Such mistake 

must be a serious mistake in order to qualify a contract to be declared not properly 

consented. Such serious mistake means a mistake is of such importance that a 

reasonable person in the same situation as the party in error would not have concluded 

the contract or would have concluded the contract on materially different terms if the 

true state of affairs had been known to him.147 

 Born argues that in the claims of mistakes the separability presumption is 

usually implicated.148 Normally, if mistake is attributed to the underlying contract, the 

arbitration agreement remains valid149 because it does not spill over to arbitration 

clauses150. However, there might be a situation the arbitration agreement is void when 

a party is under ‘mistake as to the identity of the other contracting party’.151  

According to the contract law of Pakistan, the Contract Act, 1872, an agreement is 

void when both the parties to an agreement are under a mistake as to a matter of fact 

essential to the agreement, e.g., if they agree to sell and purchase good of specific 

cargo which in fact had already been drowned in sea. Just an erroneous opinion as to 

                                                 
147 Article 3.2.2 of 2010 UNDROIT Principles on International Commercial Contract Law. 
148 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p. 721 
149 Masco Corp. v. Zurich Am. Ins. Co., 382 F. 3d 624 (6th Cir. 2004).  
150 Matterhorn, Inc. v. NCR Corp., 763 F. 2d 866 (7th Cir. 1985). 
151 Fiona Trust & Holding Corp. v. Privalov, [2007] 1 All E.R. (Comm.) 891. 
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the value of the subject-matter of the contract does not render agreement null and 

void.152 However, if one of the parties is under mistake as to the matter of fact the 

contract is not voidable at the option of that mistaken party153, unless there is element 

of fraud or misrepresentation or necessary non-disclosure from the other side.154  

v. Lack of consideration or unlawful consideration. Lack of mistake or unlawful 

consideration is also one of the grounds in common law jurisdictions which renders a 

contract or agreement void. However, requirement of “cause”, which is functionally 

similar to the common law consideration, exists is some civil law jurisdiction.155 The 

Contract Act, 1872 of Pakistan states in its section 25 that any agreement without 

consideration is void.156 Similarly, Section 24 of the Contract Act, 1872 states an 

agreement is void when its consideration or object is unlawful. Section 26 and section 

27, respectively, of the Contract Act, 1872 state that an agreement is void when object 

of the agreement is to restraint any marriage and when agreement is to restraint any 

trade. 

 However, regarding the consideration of arbitration agreement there is need to 

first establish as to whether consideration of the contract is also consideration of the 

                                                 
152 Section 20 of the Contract Act, 1872 
153 Section 22 of the Contract Act, 1872 
154 Muhammad Bibi Versus Abdul Ghani, PLD 1973 Karachi 444; Wafaq-e-Pakistan Versus 
Awamunnaa, 1988 SCMR 2041 
155 Article 3.1.2 UNIDRT Principle 2010 and comments thereon at page 95  
156 Article 25 of the Contract Act, 1872 reads: “An agreement made without consideration is void, 
unless–  
(1) it is expressed in writing and registered under the law for the time being in force for the registration 
of documents, and is made on account of natural love and affection between parties standing in a near 
relation to each other; or  
(2) it is a promise to compensate, wholly or in part, a person who has already voluntarily done 
something for the promisor, or something which the Promisor was legally compellable to do, or 
(3) it is a promise, made in writing and signed by the person to be charged therewith, or by his agent 
generally or specially authorized in that behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation of suits.  
In any of these cases, such an agreement is a contract.  
Explanation 1 – Nothing in this section shall affect the validity, as between the donor and donee, of any 
gift actually made. 
Explanation 2 – An agreement to which the consent of the promisor is freely given is not void merely 
because the consideration is inadequate; but the inadequacy of the consideration may be taken into 
account by the Court in determining the question whether the consent of the promisor was freely 
given.” 
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arbitration agreement or consideration of arbitration agreement is the commitment of 

each party to other to not pursue the matter in the court and to arbitrate the same. If 

the former position is followed then consideration of the underlying contract plays 

direct role on the validity of arbitration agreement. And if the latter position is 

followed then the consideration is subsumed in the consent of the parties to arbitrate 

because there will be need to proof whether the parties have committed to arbitration 

and if they have committed to arbitration then it the also the consideration of the each 

other. This view is predominately being followed by US courts. 

 In Johnson v. Circuit City Stores, Inc. the court found that when both the 

parties have agreed to be bound by the arbitration process then the agreement was 

supported by the adequate consideration.157 Similarly, in Rishop v. We Care Hair 

Dev. Corp. another U.S court held that a mutual promise to arbitrate is sufficient 

consideration to support an agreement to arbitrate.158 This approach also seems in 

consonance with separability presumption because otherwise arbitration agreement 

can hardly sustain independently. 

vi. Unconscionability. This is a basic principle of contract law, almost universally 

accepted159, arguing that unconscionable agreements are not enforceable and are null 

and void.160 This principle protects interest of the disadvantageous parties, who due to 

poverty, non-skilled party against the stronger party. Therefore, the disadvantageous 

party may seek assistance from this principle in order to avoid an arbitration 

                                                 
157 Johnson V. Circuit City Stores, 148 F.3d 373 (4th Cir. 1998). 
158 Bishop V. We Care Hair Development Corp, 738 N. E. 2d 610 (III. Ct. App. 2000). 
159 2010 UNDRIOT Principle on International Commercial Contract Law in its Article 3.2.7 reads: (1) 
a party may avoid the contract or an individual term of it if, at the time of the conclusion of the 
contract, the contract or term unjustifiably gave the other party an excessive advantage. Regard is to be 
had, among other factors, to (a) the fact that the other party has taken unfair advantage of the first 
party’s dependence, economic distress or ugent needs, or of its improvidence, ignorance, inexperience 
or lack of bargaining skill, and (b) the nature and purpose of the contract…….”  
160Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p. 728 
“the unconsciousablility is one of the available—indeed one of the classic—grounds for holding an 
arbitration agreement null and void under the Convention.” 
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agreement. The grounds for unconscionability may be inconvenient arbitral situs, high 

filing fees and waiver of rights, etc.  

 US Court of Appeal for 11th Circuit applies ‘the null and void clause of the 

Convention with limited scope’, encompassing only the situations, such as, fraud, 

mistake, duress and waiver and held that the state-law principle of unconscionability, 

even if one of the parties to arbitration agreement is susceptible to a hard bargain 

during the contractual process (or hiring process) is not an admissible defence under 

the Convention.161 Whereas, US Court of Appeal for 9th Circuit declared an arbitration 

agreement as void which was unconsciously rendered waiver of statutory rights.162 

Another court held agreement unconsciousable when it gave exclusive control over 

the pool of potential arbitrators163 or provided the bias procedure for selecting the 

arbitrator164. Further, in Rent-a-Center case the U.S. Supreme Court held that where 

the arbitration agreement explicitly assigns the decision regarding unconscionability 

to arbitrator then it is the arbitrator and not the court to decide this issue.165 

                                                 
161Bautista v. Star Cruises, 396 F. 3d 1289 (11th Cir. 2005); In Lindo v. NCL (Bahamas), Ltd, 652 F. 3d 
1257 (11th Cir. 2011), the same stance was reiterated by the court in the following words: In rejecting 
the seamen’s asserted defense that their employment contract were “unconscionable, “this Court in 
Baustista conclused that economic hardship and unconcionability argument are not available defenses 
under Article II of the Convention. We indicated that domestic defenses to arbitration are transfereable 
to a Convention Act cases only if they fit within the limited scope of defenses described above. Since, 
it was doubtful that there exists a precise universal definition of unequal bargaining power defense that 
may be applied effectively across the range of countries that are parties to the Convention, this court 
declined to formulate one. Although acknowledging the seamen’s penury might lead to a ‘hard bargain’ 
during the hiring process, we pointed out that the Philippines government, operating through POEA 
(Philippine Overseas Employment Agency), had a role in the hiring process to protect seamen 
interests.” 
In Arauz v. Carnival corporation Arauz v. CARNIVAL CORPORATION,  (Court of Appeals, 11th 
Circuit); also reported in Yearbook Commercial Arbitration 2012 – Volume XXXVII, Yearbook 
Commercial Arbitration, Volume 37 (Kluwer Law International 2012) pp. 396 – 398,  though declined 
to consider ‘unconscionability’ defense being raised for the first time in appeal but make following 
observing in reiteration of the Bautisa case: “Bautisa considered but rejected this argument, saying it is 
doubtful that there exists a precise, universal definition of the unconscionability defense that may be 
applied effectively across the range of countries that are parties to the Convention.”  
162 Graham Oil Co. v. ARCO, 43 F. 3d 1244 (9th Cir. 1994). 
163 Mcmullen V. Meijer, Inc, 355 F. 3d 485 (6th Cir. 2004). 
164 Hooters of America, Inc. V. Phillips, 173 F. d 933 (4th Cir. 1999). 
165 Rent-a-Center, West, Inc. V. Jackson, 130 S. Ct. 2772 (2010). 
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 In USA, under the section 2 of FAA166, arbitration agreement can only be 

challenged ‘upon such grounds as exist at law or in equity for the revocation of any 

contract’ therefore, unconscionable claim can target under contract principle and not 

under the arbitration principle, which means, it should not be anti-arbitration. 

However, when 9th Circuit applied unconscionable principle on arbitration agreement 

in the above referred cases it applied under the fairness principle, which is one of the 

principle of the contract and not unique to arbitration.  

 By applying the principle of separability, it may be that unconscious 

provisions of the agreement may be separated and remaining provision of the 

agreement may be enforced. In Pakistan too under the same concept the provision of 

the agreement providing for inconvenient situs for arbitration was separated and 

whereas the remaining agreement was enforced, with leaving it to the parties to 

substitute unconscious provisions.167 However, the court has clarified that if such 

inconvenient situs is no ground for avoidance of arbitration agreement unless 

arbitration agreement is unconscionable because such agreement was not within 

contemplation of the parties and neither a prudent man of business could have 

contemplated it so.168  

                                                 
166 Section 2 reads: “A written provision in any maritime transaction or a contract evidencing a 
transaction involving commerce to settle by arbitration a controversy thereafter arising out of such 
contract or transaction, or the refusal to perform the whole or any part thereof, or an agreement in 
writing to submit to arbitration an existing controversy arising out of such a contract, transaction, or 
refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity 
for the revocation of any contract.” 
167 M/s Uzin Export & Import Enterprises for Foreign Trade v. M/s M. iftikhar & Company 
Limited,1993 SCMR 866. In this case stay of the proceeding in the civil court was granted in order to 
enabling the parties to have their dispute be decided by arbitration. However, in arbitration agreement 
the forum for arbitration was International Chamber of Commerce in Paris, which forum, the Court 
found, inconvenience for the parties and also expensive. Hence, the Court left it upon the parties to take 
steps for having their dispute be decided through arbitration proceedings with venue at Karachi. 
168Note of Mr. Ajmal Mian in Messrs Eckhardt & Co. Marine GmbH, PLD 1993 SC 42, reads: “on the 
ground like, that it would be difficult to carry the voluminous evidence or numerous witnesses to a 
foreign country for arbitration proceedings or that it would be too expensive or that the subject-matter 
of the contract is in Pakistan, in my view, cannot be a sound ground for refusal to stay a suit filed in 
Pakistan in breach of foreign arbitration clause contained in to deprive a foreign party to have 
arbitration in a foreign country in the manner provided in contract of the nature referred to hereinabove. 
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3.4.3.2 .Inoperable arbitration agreement.  It means an agreement which was valid 

at the time when it was made but later on it becomes inoperative or ceased to have 

effect. It may have become so on account of waiver, revocation, repudiation or 

termination of the agreement by the parties. An arbitration agreement, like a contract, 

can be terminated by mutual consent of the parties, by a repudiation or repudiatory 

breach, etc. However, the termination, repudiation and revocation of a contract does 

not imply that the arbitration agreement has also been terminated, repudiated or 

revoked, as the case may be, rather the principle of separability is equally applicable 

here. 

 Like other contractual rights such as revocation, repudiation or termination, 

the right to arbitration is also waive-able. It may be express or implied. An example of 

express waiver may be if that party entitle for arbitration has expressly repudiated 

arbitration agreement. Implied arbitration waiver arises against the party on his failure 

to perform an act it is required to perform or it has resorted to litigation. However, 

even in implied waiver the party does not require relinquishment of a right, regardless 

his intention to relinquish the right to arbitration. It just diminishes contractual right to 

arbitration. The party who failed to pay arbitration fee is considered to have waived 

his right to arbitration. And if arbitrator has suggestion and advice other parties also 

not willing to pay the fee of arbitration on behalf of declining party, which may be 

relocated later on, then that other parties have also deemed to have waived their right 

to arbitration, as held by a US Court.169 Some other US Courts have also applied time-

frame criterion as well. Under this criterion no demand of arbitration within the time 

stipulated in agreement and in case to no such stipulation no demand within 

                                                                                                                                            
In order to deprive a foreign party to have arbitration in a foreign country Court should have come to 
the conclusion that the enforcement of such an arbitration clause would be unconscionable or would 
amount to forcing the plaintiff to honor a different contract, which was not in contemplation of the 
parties and which could not have been in their contemplation as a prudent man of business.”  
169 Cinel v. Barna, 206 1383 (Cal: Court of Appeal, 2nd Appellate Dist., 1st Div. 2012). 
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reasonable time renders waiver of the right to arbitration. Reasonable time is 

considered as a question of fact determined keeping in view situation of the parties, 

nature of the transaction, facts of the case and also any prejudice suffered by the 

opposing party because of delay.170 

However, USA practice is that there is always presumption against waiver. And the 

party seeking to demonstrate waiver is laden with heavy burden of proof and, as held 

in a judgment of Ninth Circuit Court of Appeal171, is required to show: 

a. the party waiving right has knowledge of an existing right to compel 

arbitration; 

b. the act of such party was inconsistent with the existing right, e.g., pursuing 

a lawsuit on the same issue to that of arbitration or expressly repudiating 

the arbitration agreement or failing to invoke the right to arbitration; and 

c. The act inconsistent with existing right was prejudice to the party opposing 

arbitration. 

There is difference of opinion and practice on the issue that who is competent 

to decide issue of termination, repudiation and revocation of an arbitration agreement. 

Some countries favor the approach that when issue of termination, repudiation and 

revocation is specifically directed against the arbitration agreement, it should be 

decided by a court and not by an arbitration tribunal.172 While some other countries, 

especially under the principle of Competence-Competence, consider that it is the 

arbitration tribunal which should, at least, firstly decide this issue.173 

                                                 
170 Spear v. California State Auto. Assn, (1992) 2 Cal. 4th 1035, 1043; Johnson v. Siegel, (2000) 84 
Cal.App.4th 1087; Martha Hoover v. AIL, No. E052864 Court of Appeal of California, Fourth District, 
decided on 13 June 2012. 
171 Cinel v. Barna, No. B 231380, Court of Appeal of California, Second District decided on June 15, 
2012; also see U.S. v. Park Place Associates, Ltd.,  563 F.3d 907 (9th Cir. 2009).   
172 This approach is being followed in USA and is explained in Matterhorn, Inc. v. NCR Corp., 763 F. 
2d 866 (7th Cir. 1985); Great Am. Trading Corp. v. I.C.P. Cocoa, Inc., 629 2d. 1282 (7th Cir. 1980). 
173 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, pp. 
931-937. 
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3.4.3.3 Arbitration agreement as incapable of being performed. Incapable of being 

performed, or impossibility doctrine as sometime referred,174 is a doctrine recognized 

not only in the New York Convention but also in the Uncitral Model Law on 

International Commercial Arbitration,175 thus it find place in most of the national law 

legislations as well.  

According to Gary G. Born arbitration agreement incapable of being performed 

“includes cases where parties have agreed upon a procedure that is physically or 

legally impossible to follow”. He gives example of a situation whereas parties’ named 

arbitrator has died and no replacement is permitted by the parties. It may also be a 

situation where the parties have named a tribunal which actually does not exist. 

 Before the US Supreme Court in Howsam v. Dean Witter Reynolds, Inc. the 

issue was that the parties chosen arbitration rules, National Association of Securities 

Dealer (NASD), provided that no dispute “shall be eligible for submission to 

arbitration….where six year have elapsed from the occurrence or event giving rise to 

the dispute”; therefore one of the parties, Dean Witter Reynolds Inc., filed a law suit 

in Federal District Court with the prayer to declare the dispute “ineligible for 

arbitration” because of having more than six years old. The District Court dismissed 

the action on ground that the arbitrator, and not the court, should decide; whereas, the 

Court of Appeals for 10th Circuit revered on the ground that it is question of 

arbitrability which court, instead of arbitrator, shall decide. The Supreme Court 

reversed the decision of the Court of Appeals on the ground that even though it is 

gateway question to arbitration but a procedural dispute, or procedural arbitrability, 

which arbitrator shall decide and not the court.176  

                                                 
174 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, pp. 
750-752. 
175 Article 8 of Uncitral Model Law on International Commercial Arbitration 
176 Howsam v. Dean Witter Reynolds, Inc, 537 U.S. 79 (2002). 
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 German court held an arbitration agreement as incapable of being performed 

when the party against whom it was invoked did not have the financial resources 

needed to proceed to arbitration and it is fundamental right of parties guaranteed by 

the constitution to have access to court177. 

 A Canadian court dismissed referral application on the ground that the party 

seeking a referral order had brought the dispute before a different arbitral institution 

than the one agreed by the parties.178  

 In a case the claimant firstly commenced arbitration proceeding before arbitral 

tribunal designated by the parties in their agreement but on defendant’s refusal to pay 

its share of the advance on costs set by the institution, the claimant commenced action 

in court. Later on he again sought to refer to arbitration whereupon the court held that 

on claimant’s not chosen to pay the defendant’s share of the advance on cost and 

defendant’s refusal to participate in the arbitration, the agreement had become 

inoperative. 179 

 In the matter of Rizq International Holdings Pvt. Ltd180 the High Court of 

Singapore was faced to decide whether an arbitration clause contained in an 

agreement stipulating that any dispute arising from contract should be settled by ‘the 

Arbitration Committee’ at Singapore under the rules of the ICC, is inoperative or 

otherwise, when, in fact there was no such ‘Arbitration Committee’ ever existed in 

Singapore. The High Court did not find a reference to such non-existed arbitral 

tribunal a situation which rendered an arbitration agreement inoperative, rather 

                                                 
177 Clout case No. 404 [Bundesgerichtshof, Germany]  
178 OEMSDF Inc v. Europe Israel Ltd. Ontario Superior Court of Justice, Canada, [1999] O.J No. 3594.  
179 Resin System Inc. v. Industrial Service & Machine Inc. Alberta Court of Appeal, Canada, [2008] 
ABCA 104 CanLII) 
180 HKL Group Co Ltd v Rizq International Holdings Pte Ltd, [2013] SGHCR 5;  second time the same 
matter again came before the same High Court and is reported as [2013] SGHCR 5 
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mandated the parties to resolve their dispute in Singapore International Arbitration 

Tribunal or to come to a fresh arbitration agreement. 

2.4.4  Subject matter of the dispute to be arbitrable 

In order for an arbitration agreement to be a valid it is necessary that the matter which 

is to be resolved by the process of arbitration must be of the kind that can be resolved 

through arbitration. The concept that certain matters are beyond the scope of 

arbitration can be traced back to customary law of Homeric Greece and Roman Law. 

Exclusion of certain matters or restriction on certain subjects for resolution through 

arbitration process in accordance with the wishes of the parties emanates from the 

notion that the interest of the whole community demanding resolution by the state 

owned tribunals overweighs interest of individuals. In order to carry forward the 

concept of ‘common interest of the whole community’ over the individual interest of 

the parties to resolve dispute through arbitration, Article V (2) (a) of the New York 

Convention provides that recognition and enforcement of a foreign award can be 

refused if the enforcement authority finds the subject matters of difference is not 

capable of settlement through arbitration. As it has been discussed in detail in the 

chapter, Arbitrability, however, the Uncitral Model Law and European Convention on 

International Commercial Arbitration, 1961 also espouse this concept in their 

legislative schemes. In Pakistan too, certain matters has be held as non-arbitrable. 

Such matter of the disputes include dispute involving restraint of marriage, dispute 

involving restraint of trade, dispute involving major offences, etc.181 

 

2.5 Conclusion 

                                                 
181 For detail discussion, please see chapter 3 ‘Arbitrability’ 
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In order to initiate arbitration process the first challenge is that the arbitration 

agreement must be valid. Under the New York Convention there are two stages where 

validity of arbitration agreement is assessed or reviewed. Initially, validity of 

arbitration agreement is assessed by the court at the time when request in terms of 

Article II of the New York Convention is made to it for referring the matter to 

arbitration under the arbitration agreement. So, if such arbitration agreement suffers 

from any of the deficiencies, narrated in this chapter, the arbitration process stops 

even before its start. Under the second stage, under Article V (1) (a) of the New York 

Convention a court may refuse to recognize and enforce an award based on an 

agreement which is not valid under the law to which the parties have subjected and if 

the parties have not subject the agreement to any law, then under the law of the 

country where the award was made. 

Surely, review by the court of the arbitration agreement at the first stage, at the stage 

when request under Article II of the New York Convention for referring the matter to 

arbitration is made, does have effect on the second stage. If final review as suggested 

by decision of the Supreme Court of Indian jurisdiction is made then outcome of such 

review must act as an ‘estoppel’ at the time of review by the court under Article V of 

the New York Convention. However, if such review at the first stage is a ‘prima facie 

review’ as suggested by minority opinion of Indian Supreme Court and is also of the 

USA approach, then again the enforcement court will have to undertake a final review 

at the time of enforcement of award. Pakistani approach under the Geneva 

Convention of 1927 is that the court at the very first stage makes final review of the 

arbitration agreement. However, it will seen how the courts develop law in this issue, 

however, it is suggested that at the first stage the court should apply prima facie 

standard because this approach would be pro-arbitration because on the one hand at 
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the second stage the court would have chance to apply ‘final review standard 

approach’. On the other hand if ‘final review standard approach’ is adopted at the first 

stage then it is not sure the award of the arbitrator will be enforced in Pakistan, in 

which case only, its court will be able to apply principle of estoppel, and the other 

country where the award is enforced will hardly apply the principle of estoppel on the 

basis decision rendered by Pakistani court at the first stage—arbitration agreement 

enforcement stage. Thereby this approach cannot be categorized as pro-arbitration, 

rather anti-arbitration. 

Article II in a latter insertion in the New York Convention, therefore, it has no 

clear relationship with Article I. However, by analogy, the scope of Article II is same 

to that of Article I. 

Arbitration agreement must contain essential elements, i.e., it must be in writing and 

valid in substance; the subject matter of the dispute must be arbitrable; the agreement 

shall be in respect of defined legal relationship which enables the party to be aware of 

which dispute they are going to submit to arbitration; and it must contain consent of 

the parties.  

The New York Convention requires that arbitration agreement must be in 

writing and the same is the approach of Arbitration Act, 1940 of the Pakistan. The 

approach of Pakistan, written requirement, is very liberal because it includes 

correspondence of the parties to have met such requirement. 

Arbitration agreement must also be valid in substance, which means it must 

not be null and void, inoperable and incapable of being performed. However, under 

the New York Convention, arbitration agreement carries the presumption of validity. 

Accordingly to presumption of validity arbitration agreement is presumed as valid 

unless it is proved otherwise. Further, if some part of arbitration agreement is 
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inoperable or unconscionable then too remaining part can be enforced in Pakistan by 

applying the principle of separability. Validity of arbitration agreement is judged in 

Pakistan by applying the principle of contract law. 

The defined legal relationship is being widely interpreted in many 

jurisdictions, such as, India and USA. So is the position of Pakistan. Thus, this 

Pakistan approach is not only in consonance with the approach of other countries but 

also is being considered as pro-arbitration. 

The agreement must have consent of the parties. However, under certain situations, 

non-signatory parties are bound by the arbitration agreement. Non-signatory can be 

bound under the theory of incorporation by reference, theory of assumption, theory of 

veil piercing or alter ego, theory of agency, theory of equitable estoppel and theory of 

third-party beneficiary. 
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Chapter No. 3 

 

INCAPACITY OF PARTIES 

 

3.1  Introduction 

In the preceding chapter, valid arbitration agreement, the essentials for a valid 

arbitration agreement have been discussed. In order to contract a valid arbitration 

agreement it is essential that the parties must not suffer from incapacity to contract 

such agreement. Article V (1)(a) of the New York Convention states that recognition 

and enforcement of the award may be refused if the parties seeking refusal furnishes 

to the enforcement authority proof that the parties to the arbitration agreement were, 

under the law applicable to them, under some incapacity. This incapacity ground may 

even be brought at earlier stage by the party relying on it by requesting the court to 

stop the arbitration by asserting under Article II (3) of the New York Convention that 

the arbitration agreement is void, inoperative or incapable of being performed. This 

incapacity may either be an incapacity to be a party or the incapacity to act (both the 

natural persons and legal entities), or the lack of authority/ power of representation. 

In this chapter, in order to comprehend the meaning and scope of the term 

‘incapacity’ its history under the international convention has been explored. It has 

also been explored that the Uncitral Model law, though, carries the concept of 

‘incapacity’ but with different words, intentionally, for bringing different implication. 

This chapter discusses what is the stage where under the incapacity of the 

parties is adjudged. Then, it goes on to explore the different approach on the 
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applicable law on the issue of incapacity and also the applicable law when state is a 

party to arbitration agreement. In the last ‘incapacity’ of the party under the Pakistani 

law has been explored. This ends with conclusion. 

 

3.2  Incapacity in historical perspective 

This term ‘incapacity’ has not been defined in the New York Convention. Therefore, 

in order to understand this term its background and history may be of some help. 

The Geneva Convention of 1927 also contained ‘the incapacity of a party’ as one of 

the grounds for refusal of award. Article II of the Geneva Convention of 1927 reads: 

“Even if the conditions laid down in Article 1 hereof are fulfilled, recognition 

and enforcement of the award shall be refused if the Court is satisfied: 

(b) That the party against whom it is sought to use the award was not given 

notice of the arbitration proceeding in sufficient time to enable him to 

present his case; or that, being under a legal incapacity, he was not 

properly represented.” 

  

 The very first reading of Article II of the Geneva Convention of 1927 suggests 

that ‘incapacity’ is concerned with the incapacity of the party at the time of arbitral 

proceedings and has nothing to do with the incapacity of the party at the time of 

execution of the arbitration agreement. 

When ICC adopted the same wording used in the Geneva Convention while proposing 

Preliminary Draft Convention on Enforcement of Arbitral Awards in 1953. The same 

draft, carrying the words of Geneva Convention of 1927, was again approved by 

Economic and Social Council of the United Nations (ECOSOC) in 1955.182 

                                                 
182 U.N. Doc. E/AC.42/SR.6,29 March 1955 ( Summary Record of the sixth meeting of the Committee 
on the Enforcement of International Arbitral Awards) 
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When in the Draft of 6th June 1958, there was no reference whatsoever to the issue of 

incapacity, Professor Sanders183 proposed a new wording for Article V(1)(a) 

incorporating in it ‘the incapacity of the parties’ which was adopted. So this concept 

brought in “at the very last moment of the Conference”184 is in fact the creation and 

proposal of Professor Sanders, who brought in for the following stated purpose: 

“The first part of the amendment, a wholly new formula, would in no way 

prejudge the question of the capacity of the parties, which could be 

determined only according to the law governing their personal status and not 

the law applicable to the award. Apart from that, the proposed new sub-

paragraph merely repeated the provision already adopted, with only such 

minor drafting changes as seemed to make the text both clearer and more 

concise.”185 

 

However, from the analysis of historical development of this concept it is clear 

that the drafter wanted that the question of the capacity or incapacity of the parties 

would be determined only in accordance with the law governing their personal status 

only. 

3.3 Incapacity under other Conventions 

Later on this concept was found space in almost all the Conventions reached on this 

subject after the New York Convention, however, with somewhat variations. Again, 

their study would help interpreting and understanding this concept comprehensively. 

3.3.1 The European Convention on International Commercial Arbitration of 

1961.—This Convention also carries the concept of ‘incapacity’ in its Article IX, 

which reads: 

                                                 
183 The Representative of Netherlands 
184 Anzorena, Ignacio Suarez. The Incapacity Defence under the New York Convention, Enforcement of 
Foreign Arbitration Agreements and International Awards-the New York Convention in Practice.  
London: Cameron May Ltd, London, 2008, page 615. 
185 Summery Record of the twenty-forth meeting of 10th June 1958 of the United Nations Conference 
on International Commercial Arbitration, available in U.N. Doc.E/CONF.26/SR.24, 12 September 
1958. 
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“Article IX—setting aside of the arbitral award. 

1. The setting aside in a Contracting State of an arbitral award covered by 

this Convention shall only constitute a ground for the refusal of 

recognition or enforcement in another Contracting State where such 

setting aside took place in a State in which, or under the law of which, the 

award has been made and for one of the following reasons: 

a. The parties to the arbitration agreement were under the law 

applicable to them, under some incapacity or the said agreement 

is not valid under the law to which the parties have subjected it 

or, failing any indication thereon, under the law of the country 

where the award was made.” 

 

 From the perusal of this Article, especially paragraph (a) of this Article it 

becomes clearer that it very closely follows the concept, even words, of the New York 

Convention. However, perusal of whole this Article makes its applicability different 

from the New York Convention because this ‘incapacity’ ground under the EU 

Convention applies to those awards which have been set aside in a Contracting State. 

However, with regard to applicable law on the issue of incapacity, this Convention 

again implies national law or personal law as applicable law. 

 

3.3.2  Inter-American Convention on International Commercial Arbitration 

(The Panama Convention of 1975). 

Article 5 (1)(a) of the Panama Convention reads: 

“1. The recognition and execution of the decision may be refused, at the 

request of the party against which it is made, only if such party is able to 

prove to the competent authority of the State in which recognition and 

execution are requested: 

a. That the parties to the agreement were subject to some incapacity under the 

applicable law or that the agreement is not valid under the law to which the 

parties have submitted it, or, if such law is not specified, under the law of the 

State in which the decision was made;…” 
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So, the Panama Convention also carries the concept of incapacity. However, 

according to it incapacity is subject to the applicable law and not subject to the law 

applicable to them (to the parties), as provided in the New York Convention. 

Therefore, this approach is quite distinguishable from the approach provided in the 

New York Convention. 

 

3.3.3 The UNCITRAL Model Law 

Article 36 of the UNCITRAL Model Law reads: 

“(1).  Recognition or enforcement of an arbitral award, irrespective of the 

country in which it was made, may be refused only: 

(a).  at the request of the party against whom it is invoked, if that 

party furnishes to the competent court where recognition or 

enforcement is sought proof that: 

(i) a party to the arbitration agreement referred to in article 7 

was under some incapacity; or the said agreement is not valid 

under the law to which the parties have subjected it or, 

failing any indication thereon, under the law of the country 

where the award was made;”  

The Model Law intentionally carries different words, since it specifically 

omits the words “law applicable to them”, found the New York Convention in order 

to achieve the following stated purpose: 

“However, the first ground on the list as contained in the New York 

Convention (which provides that recognition and enforcement may be 

refused if “the parties to the arbitration agreement were, under the law 

applicable to them, under some incapacity”) was modified since it was 

viewed as containing an incomplete and potentially misleading conflict-of-

laws rule.”186 

 

                                                 
186 UNCITRAL Model Law on International Commercial Arbitration1985 With amendments as 
adopted in 2006 at Page 37, available at http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07 
86998_Ebook.pdf last visited on 15 November 2013. 
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 From the perusal above Conventions it is clear that ‘incapacity of parties’ 

exception is found but with no ‘additional substantive or choice of rules’ in order to 

explain its application and help its interpretation. This absence compels to seek 

guidance from the applicable contract law for the purpose of understanding 

requirements for capacity of parties to make a valid contract.187 So, all the defenses to 

contract, such as, mental incompetence, minority, and even pressure and 

misrepresentation188 etc. apply here.  

 In order to understand the concept of ‘incapacity’ the following points need to 

be elaborated: 

a. At what stage incapacity of the parties is taken into consideration: at the time 

of agreement or at the time of arbitration proceedings. 

b. What is the applicable law? 

c. Incapacity of parties when State is a party (consideration of concept of 

sovereign immunity). 

3.4 Incapacity at the time of arbitration agreement or arbitration 

proceedings 

As stated earlier the concept of the incapacity of parties is found in the Geneva 

Convention of 1927. However, in the Geneva Convention of 1927 incapacity of a 

party exception is applicable only if a party was not properly represented in 

arbitration proceedings due to legal incapacity. Hence its application is limited to 

arbitration proceeding and it has nothing to do with incapacity of parties at the time of 

execution of arbitration agreement.189 On the other hand, this incapacity exception 

provided in the New York Convention is concerned with the incapacity of the parties 

                                                 
187 Born, Gary. International Arbitration: Law and Practice. Kluwer Law International, 2012, pp. 69 - 

86 
188 YCA XXX (2005), 450, at page 455 (Prince Edward Island Supreme Court, Canada), Grow Biz 
International Inc. v. DLT Holdings Inc. and Debbie Tanton, 
189 Article II of the Geneva Convention of 1927 
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at the time of execution of arbitration agreement.190 However, if a party is unable to 

present his case in the arbitration proceeding due to incapacity, such party can seek 

assistance, for resisting recognition and enforcement of award, on the ground of due 

process, under the provisions (b) of the Article V (1) which states that the party 

against whom the award is invoked was not given proper notice of the appointment of 

the arbitrator or of the arbitration proceedings or was otherwise unable to present his 

case. Thus, incapacity concept provided in the Geneva Convention is covered under 

Article V (1) (b), whereas, the concept of incapacity provided in Article V (a) is alien 

to the Geneva Convention and is applicable on the parties if they are under some 

incapacity at the time of conclusion of arbitration agreement. An endorsement of this 

assertion is found in the following cases. 

3.4.1  US experience (The China National Building case) 

The brief facts of the case are that BNK International LLC (BNK) entered into an 

agency agreement with BND Co., Ltd (BND) in 2004 whereunder BNK agreed to 

secure customers for BND in USA to purchase products relating to hardwood floor. 

The agreement also provided that the disputes would be settled through arbitration in 

Hong Kong International Arbitration Centre (HKIAC).191 

Thereafter the name of BND was changed into China National Building 

Material Investment Co., Ltd. (China National Co.). In 2008, after arising of a dispute, 

China National Co. initiated arbitration in HKIAC against BNK. A three member 

                                                 
190 Article V (1) (a) reads: “1. Recognition and enforcement of the award may be refused, at the request 
of the party against whom it is invoked, only if that party furnishes to the competent authority where 
the recognition and enforcement is sought, proof that: 
(a) The parties to the agreement referred to in article II were, under the law applicable lo them. under 
some incapacity, or the said agreement is not "valid under the law to which the parties has subjected it 
or, failing any indication thereon, under the law of the country where the award was made; or” 
191 China National Building Material Investment Co Ltd v BANK International LLC, 2009 U.S. Dist. 
LEXIS 113194 
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tribunal rendered two awards—first final award and second award for costs—in favor 

of China National Co. 192 

China National Co. sought enforcement of the awards in the United State 

District Court for the Western District of Texas. BNK resisted enforcement on the 

ground that due to a medical condition/impediment its representative could not 

participated in the arbitration hearing therefore enforcement should be denied under 

Article V(1)(a) of the New York Convention. In this way the Court had an 

opportunity to decide which is relevant moment to judge the incapacity of the parties 

for the purpose of Article V(1)(a) of the New York Convention: incapacity of the 

parties at the time of arbitration proceeding or at the time of conclusion of underlying 

agreement. The Court found that the New York Convention did not indicate expressly 

which is the relevant moment to judge incapacity of a party for the purpose of Article 

V(1)(a), however, it held that  

“….the language of Article V(1)(a), which as a whole appears to refer to the 

validity of the underlying agreement to arbitrate. For example, Article V (1) 

(a), refers to the parties to the Agreement, and not to the parties to the arbitral 

procedure.” 193  

So the incapacity means, as held by the court in 2009, the capacity of the 

parties at the time of conclusion of the arbitration agreement. However, incapacity of 

the parties to present case before the tribunal is considered as a violation of due 

process, which is also one of the grounds for refusal to enforcement under the New 

York Convention.  

In the same line of reasoning the U.S Court of Appeals for the Ninth Circuit has held 

in 2008 in the case of Seung Woo Lee, as Co-Receiver for Medison Co. Ltd., and 

others v. Imaging3, Inc. and others that “incapacity is a basis on which the district 

                                                 
192 Ibid. 
193 Ibid. 
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court could refuse to enforce an arbitration award under the New York Convention, 

but incapacity ‘at the time of the hearing’ is not a true incapacity defense to the 

consummation of a contract.”194 

 

3.5 The applicable Law. 

As already stated above the New York Convention in its Article V (1)(a) provides 

incapacity as an exception to enforcement of foreign arbitral award when parties to 

the arbitration agreement were under some incapacity in the eyes of the law 

applicable to them. What is the applicable law? Is it a personal law of the parties? Is it 

the law determined by rules of the forum? Is it a law determined by the choice of law 

method?  The New York Convention as well as the Model Law does not directly 

solve this problem by not providing choice-of-law rules and ultimately leaving it upon 

the national law to provide such choice-of-law rules. This is the opinion of the 

majority of jurists.195 However, the following are the approaches on incapacity of the 

parties.  

3.5.1 Personal law approach 

According to this approach the expression ‘under the law applicable to them’ used in 

Article V of the New York Convention for the determination of incapacity amounts to 

the application of the so-called personal law of the parties. Hence, national courts are 

required to seek assistance from the provisions of personal law of the parties for the 

determination of capacity or incapacity of the parties. Such personal law is 

determined, in case of physical person, either by nationality or domicile or residence 

of the parties and, in case of legal person, by the place of incorporation or the seat of 

                                                 
194 Seung Woo Lee, as Co-Receiver for Medison Co. Ltd., and others v. Imaging3, Inc. and others, 2008 
U.S. App. LEXIS 13192. 
195 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p.553 
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administration. In case of natural person, in civil law jurisdiction it is the law of 

nationality of the parties and in common law jurisdiction it is law of domicile of the 

parties which is called personal law of the parties.196 In case of juridical person in 

civil law country the capacity is regulated by the law of the seat of the entity and in 

common law jurisdictions the law of the place of incorporation governs it.197 In 

Pakistan too one writer has endorsed this approach.198 

 G. Born, however, have given a very liberal approach on ‘capacity’ by 

advancing ‘validation principle’ by quoting following decision of a tribunal as an 

explanation: 

“if a person has capacity either by the proper law of the contract or by the law 

of his domicile and residence then the contract is valid, so far as capacity is 

concerned.199 

  

 However, whatever requirements for capacity of the parties to conclude 

agreement is crafted in national legislation of a country, G. Born argues, it should not 

be inconsistent with the non-discrimination and neutrality principle provided in the 

New York Convention.200 

 

3.5.2 The law of the forum approach 

According to this approach the meaning of the expression ‘under the law applicable to 

them’ used in Article V (1) (a) is assigned by the applicable rules of the forum, 

                                                 
196 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, pp. 205 - 230 
197 Fouchard, Philippe, Emmanuel Gaillard, Berthold Goldman, and John Savage. Fouchard, Gaillard, 
Goldman on International Commercial Arbitration. Kluwer law international, 1999. 
198 Usmani, M. Shaiq. "International Arbitration." In Report on International Judicial Conference (13-
15 April 2012) Islamabad, Pakistan, 289-300. Islamabad: Law and Justice Commission of Pakistan, 
2012. He states that it is the law of incorporation of a corporate body determines whether a party is 
prevented to enter into an arbitration agreement or not. 
199 Born, Gary. International Commercial Arbitration. Vol. 1: Kluwer Law International, 2009, p. 557. 
200 Ibid, p. 553. 
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whether such rules require to apply personal law or otherwise. The proponents of this 

approach derive support from the UNCITRAL Model Law which intentionally used 

words ‘under the applicable law’ instead of ‘applicable to them’ as used in the New 

York Convention. The Supreme Court of United Kingdom in Dallah Real Estate and 

Tourism Company v. The Ministry of Religious Affairs, Government of Pakistan in 

order to decide the issue whether the Ministry of Religious Affairs, Government of 

Pakistan is a party to the arbitration agreement or not, applied the French law because 

the seat of arbitration was in Paris therefore, French law was the law of the forum.201 

The UK Supreme Court adopted this approach because it has adopted UNCITRAL 

Model Law in its legislation, i.e., Arbitration Act, 1996. 

3.5.3 The choice of law method 

The New York Convention as well as the Model Law does not directly solve this 

problem by not providing choice-of-law rules and ultimately leaving it upon the 

national law to provide such choice-of-law rules. But again there is difference of 

opinion among jurists whether the choice-of-law rules are selected by the law of 

domicile of the parties or nationality of the parties.202 Whereas, some other argues that 

it is up to the enforcement court to apply its own conflict of law rules to solve this 

controversy.203 In case of natural person, in civil law jurisdiction it is the law of 

nationality of the parties and in common law jurisdiction it is law of domicile of the 

parties which is called personal law of the parties.204 In case of juridical person the 

                                                 
201 Dallah Real Estate and Tourism Company Versus The Ministry of Religious Affairs, Government of 
Pakistan, [2010] UKSC 46. 
202 Craig, W.L., W.W. Park, and J. Paulsson. International Chamber of Commerce Arbitration. Oceana 
Publications, 2000, p 5.02 
203 Redfern, Alan. Law and Practice of International Commercial Arbitration. Sweet & Maxwell, 2004, 
p. 3-25. 
204 Kronke, Herbert. Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 
on the New York Convention. Kluwer Law International, 2010, pp. 205 - 230 
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capacity is regulated by the law of the seat of the entity and in common law 

jurisdictions the law of the place of incorporation governs it.205  

 

3.6  Incapacity of parties when State is a party 

Here question arises whether a State or a State-owned company involved in arbitral 

proceedings can invoke its own municipal law to determine incapacity. There may be 

some municipal legislations which restrict governmental functionaries to enter into an 

arbitration agreement. Or there may be a legislation which put a restriction that an 

arbitration agreement on a particular subject requires legislative approval. Such 

limitations may be referred as incapacity of a state to enter into such agreement but 

some imminent scholars term it as subjective arbitrability.206  

 There is some legislation of some European countries which prohibit State or 

State-owned entity to benefit from its own national legislation. For example, 

Switzerland’s Private International Act, which provides in its Article 177 (2): 

“If a party to the arbitration agreement is a state or an enterprise or 

organization controlled by it, it cannot rely on its own law in order to contest 

its capacity to be a party to arbitration or the arbitrability of a dispute covered 

by the arbitration agreement.” 

 

 Similarly, the Spanish Arbitration Agreement Act, 2003, in its Article 2 (2), 

under the heading ‘Subject matter of arbitration’ provides: 

“Where the arbitration is international and one of the parties is a State or a 

company, organization or enterprise controlled by a State, that party shall not 

be able to invoke the prerogatives of its own law in order to avoid the 

obligations arising from the arbitration agreement.” 

 

                                                 
205 Fouchard, Philippe, Emmanuel Gaillard, Berthold Goldman, and John Savage. Fouchard, Gaillard, 
Goldman on International Commercial Arbitration. Kluwer law international, 1999. 
206 Fouchard, Philippe, Emmanuel Gaillard, Berthold Goldman, and John Savage. Fouchard, Gaillard, 
Goldman on International Commercial Arbitration. Kluwer law international, 1999, p. 311  
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 In the case of Buques Centroamericano S.A. versus Refinador Costrarricense 

de Petroleos, S.A. a US District Court for Southern District of New York granted 

enforcement despite the fact the respondent, Costa Rica Government-owned 

corporation alleged that because the agreement was not approved by the legislature as 

required by the law therefore it lacked capacity to enter into agreement.207 

 From the above it can safely be concluded that there are very dim chances of 

success for a Stat e party to invoke its own national legislation to contend its 

incapacity to enter into arbitration agreement. Further, there is a principle of lex 

mercantoria which prohibits State party from invoking its own incapacity provision. 

This principle, as per Klaus Peter Berger, states that “a state or state controlled entity 

may not invoke its sovereignty or internal law to repudiate contractual consent.”208  

 

3.7  Who can raise the incapacity defence? 

It is obvious from Article V of the New York Convention it is only the party against 

whom award is invoked can raise the incapacity defence. However, the New York 

Convention is silent about whose incapacity issue can be relied upon by such 

invoking party. It is incapacity of its own or the incapacity of the other party. Article 

V(1)(a) of the New York Convention just states that such defence can be raised by the 

party against whom award is being invoked if ‘the parties to the agreement’ were 

affected by incapacity. Therefore, it is considered that the party alleging incapacity 

can invoke such defence not only on the ground of its own incapacity but also on the 

                                                 
207 Buques Centroamericanos, Sa V. Refinadora Costarricense De Petroleos, Sa, 1989 US Dist. LEXIS 
5429 (S.D.N.Y May 17, 1989). 
208 Berger, Klaus Peter, and Center for Transnational Law. The Creeping Codification of the New Lex 
Mercatoria. Kluwer law international, 2010, p. 296. 
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ground of incapacity of the other party.209 Practically, defence of incapacity of other 

party was raised in an Italian court.210 

 

3.8  Incapacity under Pakistani law 

In Pakistan the situation is no different. Neither, the Recognition and Enforcement of 

(Arbitration Agreements and Foreign Arbitral Awards) Act, 2011 nor the Arbitration 

Act, 1940 defines ‘incapacity’. Further, Pakistan has not adopted UNCITRAL Model 

law therefore it cannot adopt its approach on applicable law on the issue of incapacity, 

rather the approach found in the New York Convention, i.e., the law applicable to 

them (to the parties), may be said to be the approach of Pakistan. 

In order to understand its definition the Contract Act, 1872 is required to be consulted 

because an arbitration agreement is supposed to meet condition of competency of 

parties to conclude such agreement. Section 11 of the Contract Act, 1872 states about 

incapacity of a party in the following words: 

“Every person is competent to contract who is of the age of majority 

according to the law to which he is subject, and who is of sound mind, and is 

not disqualified from contracting by any law to which he is subject.” 

  

 This section holds incapable of concluding a contract (arbitration agreement) 

to a minor, insane or any other person disqualified under his personal. In order to fully 

grasp its meaning these terms are explained in some details in the following 

paragraphs. 

3.8.1 Minor 

                                                 
209 Collins, Lawrence. "Dicey and Morris on the Conflict of Laws." Sweet and Maxwell, London  
(2000), page 638 
210 Societe Arabe des Engrais Phosphates et Azotes SAEPa v. Germance srl, XXII YBCA 737 (1997) 
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In Pakistan Majority Act, 1875 defines minor as a person who has not attained the age 

of puberty, i.e., 18 years old. Further, if a guardian of a minor has been appointed by 

the court then his minority continue to persist till the time he attains age of 21 years. 

Thus any arbitration agreement contracted with a person who is not a major is not a 

valid arbitration agreement, having no existence in the eyes of law.211 However, a 

guardian of a minor is competent to contract on behalf of the minor212, for the welfare 

and benefit of the minor.213 So a minor is incompetent to make an agreement however 

an agreement in favor of minor can be made by guardian. In a situation where an 

agreement is made by the guardian and before the execution of that agreement minor 

attains his age of majority, then approval or ratification of that major-from-minor is 

required in order to become it a valid agreement.214 But an agreement made by a 

minor himself is a void agreement and that agreement cannot be restored even by 

ratification of the minor on becoming major.215 

3.8.2 Insane 

An insane person is also treated ejusdem generis with minor without any difference, 

therefore, he also is incapable to conclude any agreement and any agreement 

concluded by him is void ab initio.216 

3.8.3 Disqualified under other laws 

Similarly any person who is disqualified under any law to a party in an agreement 

cannot conclude agreement under this section. An example of it can be a person 

whose estate is under the supervision of court of Wards he is under the Wards Act 

                                                 
211 Muhammad Iqbal  versus Muhammad Rafiq, 2005 YLR 3158 
212 Yamin Khan versus Rais Jhangli Khan, 1999 CLC 1755 
213 Sher Baz Khan versus Sahibzadi Tiwana,  PLD 1996 Lahore 483 
214 Caltex Oil (Pakistan) Ltd. versus Mst. Yasmin, PLJ 1994 Karachi 37 
215 Chairman District Screening Committee, Lahore versus Sharif Ahmed Hashmi, PLD 1976 SC 258; 
and Aamir Masood versus Khurshid Begum, 2001 MLD 159 
216 Mst. Salu Bai versus Bajat Khan, AIR 1917 Nagpur. 215 
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incompetent to enter into any contract involving pecuniary liability. These all talk 

about personal incapacity to conclude an agreement. 

3.8.4 Incapacity due to lack of authority 

As already stated incapacity may be due to lack of authority to act. According to 

contract act only a major, with sound mind, can employ an agent217 who is also a 

major with sound mind.218 Such appointed agent can act within the authority 

conferred on it. However, such authority may be conferred on the agent by words 

spoken or written or may be inferred from the circumstances of the case. In the former 

case conferred authority is termed as express authority whereas in the latter case it is 

called implied authority.219 As long as an agent acts within such authority, whether 

express or implied, he has capacity to act, and when he excess his authority he lacks 

capacity to such acts therefore his principal cannot be bound by his act.220 Similarly, 

the Turkish Supreme Court, in Buyer v. Seller Yargitay, overruled decision of the 

lower court, granting enforcement of the award, on the ground that the lawyer who 

signed the contract containing arbitration clause was not duly authorized to do so, 

therefore, he did not have the capacity to enter into the arbitration agreement.221  

 

3.9 Conclusion 

The concept of incapacity or capacity of parties is concerned with legal restrictions or 

permissions for a person to conclude a binding legal relationship with his own free 

will. Limitations or incapacities operates as a general restriction on a person who is 

not deem fit to administer the affairs affecting his own rights therefore prohibits him 

                                                 
217 Section 183 of the Contract Act, 1872 
218 Section 184 of the Contract Act, 1872 
219 Section 186 and 187 of the Contract Act, 1872. 
220 Malik Muhammad Majeed versus Government of Pakistan, PLD 2002 Lahore 290 ( Division 
Bench). 
221 Buyer v. Seller Yargitay, (2009) XXIV YCA 827. 
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from entering into legal relationship in order to protect him or the other party to 

whom he owes such duties. This restriction may operate as a matter of public interest. 

The concept of incapacity found the New York Convention is quite different 

to the concept found in the Geneva Convention because under the Geneva Convention 

it was incapacity of the party at the time of arbitration proceeding, whereas, in the 

New York Convention incapacity of the party at the time of execution of arbitration 

agreement is provided. Further, incapacity at the time of arbitration proceeding is 

covered under the New York Convention in the concept of ‘due process’.  

There are different approaches to the applicable law on the issue of incapacity 

of the parties. Under the New York Convention, the personal law approach is 

propounded. Though this approach has been superseded in the UNCITRAL Model 

law by the law of forum approach, Pakistan has not adopted UNCITRAL Model 

therefore it is more likely that its court will follow the personal law approach. 
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Chapter No. 4 

 

ARBITRABILITY 

 

4.1 Introduction  

Arbitrability in fact discusses the notion that identifies which matters can be resolved 

by adopting the process of arbitration and which matters cannot. This concept is very 

old, as it can be traced and found in customary law of Homeric Greece and Roman 

law. Exclusion of certain matters or restriction on certain subjects for resolution 

through arbitration process in accordance with the wishes of the parties emanates 

from the notion that the interest of the whole community, demanding resolution by the 

state owned tribunals, overweighs the interest of individuals.  

In order to carry forward the concept of ‘common interest of the whole 

community’ over the individual interest of the parties to resolve dispute through 

arbitration, Article V (2) (a) of the New York Convention provides that recognition 

and enforcement of a foreign award can be refused if the enforcement authority finds 

the subject matters of difference is not capable of settlement through arbitration. As it 

has been discussed in detail in this chapter, the Uncitral Model Law, European 

Convention on International Commercial Arbitration, 1961 also espouse this concept 

in their legislative schemes. 

This chapter in order to fully grasping prevalent arbitrability concept in 

Pakistan, firstly, discusses it with somewhat historical perspective. Then, it critically 

analyses schemes of international Treaties on this concepts with consequential effects. 

Such Treaties includes the New York Convention, Uncitral Model Law on 
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International Commercial Arbitration and European Convention on International 

Commercial Arbitration, 1961. Then it tries to determine scope of arbitrability in 

USA, with somewhat historical perspective. Historical analysis revealed that some 

subject though earlier were considered and treated outside the scope of arbitration, 

came under the scope of arbitration with the passage of time, especially after USA 

becoming party to the New York Convention. Now even Security Exchange disputes, 

Anti trust claims and civil rights claims are subject to arbitration. Though the scope of 

arbitrability in USA is very wide, almost encompassing every subject within it, 

however, this wider scope of arbitrability is not without criticism, both from the 

general public and the legislatures. 

In Pakistan there is no write up or judgmental work which categorically 

determine the scope of arbitrability. However, as this chapter dilates upon, the scope 

of arbitrability in Pakistan has very wider application, if not all-encompassing like 

USA. As, many subjects, be it a family matters, small claims and minor offences, 

industrial disputes, revenue disputes, company disputes and anti-corruption disputes 

may be said to have fall, with certain reservation, within the scope of arbitration. 

 

4.2 Arbitrability in historical perspective. Article V (2) (a) of the New York 

Convention provides that recognition and enforcement of a foreign award may be 

refused if the enforcement authority finds that the subject matter of the difference is 

not capable of settlement by arbitration under the law of that country. So this 

provision of the New York Convention espouses the concept that party autonomy to 

opt out of national court jurisdiction is not without restrictions, rather it is subject to 

those restrictions imposed by the national laws which keeps certain matters out of 

mechanism of settlement provided by arbitration. Looking into the provisions of 
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national laws it can be found that on certain subjects national entities are not allowed 

to enter into arbitration and in certain other certain subjects it may be required to seek 

special approval before entering into arbitration agreement. So arbitrability deals with 

the question that which kind of issues can and cannot be referred to arbitration. Or in 

other words, ‘arbitrability determines the point at which the exercise of contractual 

freedom ends and public mission of adjudication begins”.222 

The jurists have categorized arbitrability into subjective and objective 

arbitrability. When the limitations imposed by national laws of the kinds that a state 

entity cannot enter into arbitration or is required to obtain special approval before 

entering into arbitration such issues fall within the scope of ‘subjective arbitrability’. 

On the other hand, the restrictions of the kinds that certain matters are not subject to 

arbitration at all because the parties are not allowed by national laws to refer them to 

arbitration, such issues fall within the scope of ‘objective arbitrability’.  In fact latter 

mentioned restrictions or objective arbitrability is reflection of national public policy 

of the fact that such sensitive issues should only be dealt with and resolved by 

national courts and not by independent forum, such as, arbitration.  

Some jurisdictions consider that if a dispute is not capable of settlement by 

arbitration, it falls within the concept of ‘non-arbitrability’. So the terms arbitrability, 

non arbitrability and objective and subjective arbitrability, arbitrable and non-

arbitrable matters are being used. In this write up, in order to simplify, as much as 

possible, terms arbitrable and non-arbitrable matters will be used. And the term 

arbitrability will used and understand as a concept which discusses arbitrable and non-

arbitrable matters. 

                                                 
222 Carbonneau, Thomas E, and Francois Janson. "Cartesian Logic and Frontier Politics: French and 
American Concepts of Arbitrability." Tul. J. Int'l & Comp. L. 2 (1994): 193. 



103 
 

 

Likewise, universal recognition of this notion has been endorsed by the 

Uncitral Model Law. Article 34 and Article 36 of the Uncitral Model Law allow a 

country to exclude certain subjects and matters from the scope of arbitration. Article 

34 of the Model Law gives powers to a national court to set aside an award involving 

a dispute the subject-matter of which is not capable of settlement by arbitration under 

its law. Similarly, Article 36 of Model Law further empowers the court not to 

recognize and enforce an award which involves a dispute the subject-matter of which 

is not capable of settlement by arbitration. Article 1(5) of Model Law provides that 

Model Law will not affect any other law of the State by virtue of which certain 

disputes are not subject to arbitration. And so the European Convention on 

International Commercial Arbitration, 1961 provides in Article VI (2)(C) that the 

courts of a country may refuse to recognize the arbitration agreement if under its law 

the dispute is not capable of settlement. Though in the European Convention on 

International Commercial Arbitration, 1961 this—matter not capable of settlement—

is not a ground for setting aside of award but is a ground for the invalid arbitration 

agreement; and so an arbitration agreement involving matters incapable settlement 

can render an arbitration agreement invalid.223 

Similar, rather identical wording to the New York Convention, the Inter-

American Convention on International Commercial Arbitration provides in its Article 

5 (2)(a) that the recognition and execution of an arbitral decision may be refused if the 

competent authority finds that ‘the subject of the dispute cannot be settled by 

arbitration under the law of that State’. 

                                                 
223 Article IX of the European Convention on International Arbitration Agreement, 1961 
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These exceptions to arbitration are not the creation of these Conventions. Even before 

the birth of these Conventions, this concept was there. As Derek Roebuck & Bruno de 

Loynes de Fumichon writes in a book titled ‘Roman Arbitration’ that: 

“All jurisdictions put limits on what can be submitted to arbitration. 

Customary law in Homeric Greece as in modern Papua Guinea would allow a 

dispute arising from killing to be settled by arbitration; but not sacrilege in 

Greece, nor adultery in parts of Papua New Guinea—or in Rome. In each 

case what was perceived to be the interest of the whole community overrode 

the interests of the individual. In Rome too, concern for the interests of the 

state fixed the limits of arbitrability, of what dispute could be settled 

privately. The restrictions demanded by public policy were modest, the 

exclusions narrow and acceptable”.224 

 

According to this book in Ancient Roman law certain subjects, such as, status 

determination whether as person is freeborn, or freedman, or slave; guardianship; and 

crime are considered as matter of public importance, hence, could not be decided by 

arbitration, ultimately, left to be decided by organ of the state. 225 So this perceived 

public importance or interest is a ground under which a state is not going to render 

absolute freedom to the parties to refer any kind of matters to arbitration, rather 

reserving them for state organ, may it be court or tribunal or administrative authority, 

to decide. However, scope of this exception to arbitrability is different from country 

to country. Some countries apply it very restrictively, while the some others broadly.  

It is the national laws which determine which types of subject or dispute 

thereof are reserved for national courts and which are subject to arbitration. As 

already said, there is no uniform standard, rather it varied from state to state keeping 

in view political, social and economic prerogative of the state vis-à-vis general 

                                                 
224 Derek Roebuck & Bruno de Loynes de Fumichon, Roman Arbitration, Holo Book, the arbitration 
Press Oxford, 2004, pp. 104-105 
225 Derek Roebuck & Bruno de Loynes de Fumichon, Roman Arbitration, Holo Book, the arbitration 
Press Oxford, 2004, pp. 104-110 
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attitude towards arbitration. it is a kind of balance which each state establishes 

“between the largely domestics importance of reserving certain matters for the 

exclusive decision of courts and the more general public interest of promoting trade 

and commerce through an effective means of dispute settlement.” 226 

As from the practice, given below in some details, with the passage of time, 

USA has reduced the exceptions to arbitrability in a very few cases and many 

subjects, which earlier were considered as not falling within the scope of arbitrability, 

are now being treated as arbitrable. 

  

4.3 USA Practice 

As discussed in detail bellow, though earlier certain subjects were considered beyond 

the scope of arbitration, now the position of United State is that there is almost every 

kind of disputes are arbitrable, be it a security dispute, Anti trust, consumer dispute or 

employment dispute. Whereas, the critics argue that Federal Arbitration Act was 

intended to apply to disputes between commercial entities of similar sophistication 

and bargaining powers. Therefore, there is a quite serious concern, if not resentment, 

that the Courts, especially the United State Supreme Court, have interpreted the 

Arbitration Act so widely that it now extends to even consumer disputes and 

employment dispute227, which was not intention of the Congress which passed the 

Federal Arbitration Act.228 

4.3.1 Arbitrability versus security exchange disputes. US Congress passed the 

United States Arbitration Act in 1925 (the commonly known as Federal Arbitration 

                                                 
226 Mistelis, Loukas A, and Stavros L Brekoulakis. Arbitrability: International & Comparative 
Perspectives. Vol. 19: Kluwer Law International, 2009. 
227 Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991). 
228 A Bill introduced in 113th Congress 1st Session of the Senate of the United States on May 7, 2013. 
The Bill reads: “A series of decisions by the Supreme Court of United State have interpreted the Act so 
that it now extends to consumer dispute and employment disputes, contrary to the intent o the 
Congress.” 
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Act), which inevitably resisted and lowered the courts traditional hostility towards 

arbitration.229 Section 2 of the Federal Arbitration Act states that arbitration 

agreement between the parties “shall be valid, irrevocable, and enforceable, save upon 

such grounds as exist at law and equity for the revocation of any contract.” Under 

Federal Arbitration Act limitations on the freedom to settle dispute through arbitration 

can put by the law.  

Therefore, in 1953, the US Supreme Court in Wilko v. Swan230 examined 

limitation of parties on the freedom of arbitration under U.S federal securities law, the 

Securities Act of 1933. In this case Petitioner sued respondents to recover damages 

under the Securities Act of 1933, for alleged misrepresentation in the sale of 

securities. The Respondent brought motion in the court to stay the action, pursuant to 

section 3 of the Federal Arbitration Act, which was denied by the District Court on 

the ground that the agreement to arbitrate deprived the petitioner of the advantageous 

court remedy afforded by the Securities Act. The Court of Appeals reversed the 

decision of the District Court and granted motion to refer the matter in terms of 

arbitration agreement on the ground that the Act did not prohibit the agreement to 

refer future controversies to arbitration. Then the matter reached in the US Supreme 

Court. The United States Supreme Court found that the Securities Act of 1933 was 

designed under the policy to protect investors and to prevent fraud by requiring the 

issuers, underwriters, and dealers to make full and fair disclosure of the character of 

the securities sold in interstate and foreign commerce. The court held that right to 

                                                 
229 Glimer v. Interstate, 500 U.S. 20 (1991) 
230 Wilko v. Swan, 346 U.S. 427 (1953) 
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judicial forum is the kind of provision what cannot be waived under the Securities 

Act.231 The Supreme Court held: 

“Two policies, not easily reconcilable, are involved in this case. Congress has 

afforded participants in transactions subject to its legislative power an 

opportunity generally to secure prompt, economical, and adequate solution of 

controversies through arbitration if the parties are willing to accept less 

certainty of legally correct adjustment. On the other hand, it has enacted the 

Securities Act to protect the rights of investors, and has forbidden a waiver of 

any of those rights. Recognizing the advantages that prior agreements for 

arbitration may provide for the solution of commercial controversies, we 

decide that the intention of Congress concerning the sale of securities is better 

carried out by holding invalid such an agreement for arbitration of issues 

arising under the Act.” 

 

 So the Supreme Court in this case held claims under the Securities Act beyond 

the scope of arbitrability.  

 The United States attended and participated in the conference leading to the 

New York Convention but it did not sign the Convention in early years. Ten years 

later, in 1968, the Senate gave its consent to accession. In 1970, USA acceded to the 

New York Convention when necessary implementation legislation, chapter 2 of the 

Federal Arbitration Act was enacted by the Congress.232  This accession to the 

Convention further changed the attitude of the court toward arbitration. In Scherk v. 

Albertoo-Culver Co.233 the Supreme Court further limited the scope of Wilko case and 

broadened the scope of arbitrability to securities disputes involving international 

transaction. In Sherk the Supreme Court differentiated Wilko case by observing that in 

Wilko, the dispute was a domestic one as there was no question but the laws of USA 

                                                 
231 Section 14 of the Securities Act of 1933 reads: Any condition, stipulation, or provision binding any 
person acquiring any security to waive compliance with any provision of this subchapter or of the rules 
and regulations of the Commission shall be void. 
232 Bergesen v. Joseph Muller, 710 F. 2d 928 (2nd Cir. 1983) 
233 Scherk v. Albertoo-Culver Co, 417 U.S. 506 (1974) 
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as the dispute arising out the agreement, negotiation and the subject matter of the 

contract were all situated in this country.  On the other hand in the case in hand there 

is “a truly international agreement”. The Court held that: 

“[There is a] crucial differences between the agreement involved 

in Wilko and the one signed by the parties here. Alberto-Culver's 

contract to purchase the business entities belonging to Scherk was a 

truly international agreement. Alberto-Culver is an American 

corporation with its principal place of business and the vast bulk of its 

activity in this country, while Scherk is a citizen of Germany whose 

companies were organized under the laws of Germany and 

Liechtenstein. The negotiations leading to the signing of the contract in 

Austria and to the closing in Switzerland took place in the United 

States, England, and Germany, and involved consultations with legal 

and trademark experts from each of those countries and from 

Liechtenstein. Finally, and most significantly, the subject matter of the 

contract concerned the sale of business enterprises organized under the 

laws of and primarily situated in European countries, whose activities 

were largely, if not entirely, directed to European markets.” 

 

Thus, by restriction the scope of Wilko to domestic arbitration agreement, the 

Supreme Court broadened the scope of arbitrability even to securities disputes in 

international or foreign arbitration agreement. However, this decision gave rise to two 

parallel policies, one for domestic arbitration and other for foreign or international 

arbitration. 

Later on, the Supreme Court in Rodriguez de Quijas v. Shearson/American Express, 

Inc.,234 overruled Wilko and broadened the scope of arbitrability to all claims under 

the Securities Act. The Court held that ‘resort to the arbitration process does not 

                                                 
234 Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477 (1989) 
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inherently undermine any of the substantive rights afforded to the petitioners under 

the Securities Act.’ 

4.3.2 Arbitrability versus Anti-Trust claims.  

The Mitsubishi case.235 Petitioner-cross-respondent Mitsubishi Motors Corporation 

(Mitsubishi), a Japanese corporation in the business of manufacturing automobiles 

having it principal place of business in Tokyo, Japan entered into sale procedure 

agreement, for the sale of Mitsubishi-manufactured vehicle, with Soler—a distributor, 

having his principal place of business in Pueblo Viejo, Guaynabo, Puerto Rico. The 

agreement provided that all disputes, controversies or difference which may arise 

between Mitsubishi and Solar out of or in relation to the agreement or for the breach 

thereof shall be finally settled by arbitration in Japan in accordance with the rules and 

regulations of the Japan Commercial Arbitration Association. When Solar could not 

meet the expected sales volume it requested Mitsubishi to delay or cancel shipment of 

several orders. Mitsubishi withheld 966 vehicles, the responsibility of which was 

disclaimed by Solar. Therefore, Mitsubishi brought an action against Solar in the 

United States District Court for the District of Puerto Rico under FAA. Mitsubishi 

also sought an order, pursuant to section 4 and 201 of FAA to compel arbitration in 

accord with arbitration clauses of the sale agreement. Shortly thereafter, Mitsubishi 

also filed a request for arbitration before the Japan Arbitration Association. 

Solar denied allegation, rather, counter-claimed alleging that Mitsubishi had 

committed numerous breaches of sale agreement. He also raised defamation claim and 

asserted causes of action under the Sherman Act (Anti Trust Act), Federal 

Automobile Dealers’ Day in Court Act, Puerto Rice Competition statute and Puerto 

                                                 
235 Mitsubishi Motors Corporation v. Solar Chrysler-Plymouth, Inc., 473 U.S. 614 (1985). 
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Rico Dealers’ Contract Act. The District Court ordered to arbitrate each of the issue 

raised in the complaint and in counterclaims, including Anti Trust claims, save two 

and a portion of a third. The U.S Court of Appeals for the First Circuit reversed the 

judgment of the District Court insofar as it had ordered submission of antitrust claim 

to arbitration on the ground that “the pervasive public interest in enforcement of the 

antitrust laws, and the nature of the claims that arise in such cases, combine to 

make……antitrust claims inappropriate for arbitration.” Then the matter reached to 

the United States Supreme Court to consider whether an American court should 

enforce an agreement to resolve antitrust claims by arbitration under the agreement 

arising from international transaction. First, the Supreme Court rejected Soler 

arguments that the arbitration clause which does not mention those statues may not be 

read to encompass the statutory counterclaims, therefore, cannot be read to 

contemplate arbitration of those statutory claims. The Court held that it “find no 

warrant in the Arbitration Act for implying in every contract within its ken a 

presumption against arbitration of statutory claims.”  

Then the Court turned to the question whether antitrust claims are non-

arbitrable even though it has been agreed by the parties to be arbitrated. The Court 

with majority opinion held the antitrust claims as arbitrable on following two grounds:  

1. “There is no reason to assume at the outset of the dispute that 

international arbitration will not provide an adequate mechanism. To be 

sure, the international arbitral tribunal owes no prior allegiance to the 

legal norms of particular states; hence, it has no direct obligation to 

vindicate their statutory dictates, the tribunal, however, is bound to 

effectuate the intentions of the parties. Where the parties have agreed that 

the tribunal is to decide a defined set of claims which includes, as in these 

cases, those arising from the application of American antitrust law, the 

tribunal therefore should be bound to decide that dispute in accord with 

the national law giving rise to the claim.” 
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2. “Having permitted the arbitration to go forward, the national courts of the 

United States will have opportunity at the award-enforcement stage to 

ensure that the legitimate interest in the enforcement of the antitrust laws 

has been addressed. The Convention reserves to each signatory country 

the right to refuse enforcement of an award where the “recognition or 

enforcement of the award would be contrary to the public policy of that 

country…” 

 

This decision rendered antitrust claims as arbitrable, though, its reasoning that 

at the stage of recognition and enforcement of the award “legitimate interest under 

antitrust laws of USA” can be protected, is not relevant in a case where the award is 

not brought to USA for recognition and enforcement but is taken to any other country 

because the same can be enforcement in any New York Convention signatory 

country. Further, even if legitimate interests are protected by applying the principle of 

public policy based on parochial laws, it will be a great shock to the proponents of 

international public policy. 

 

4.3.3 Arbitrability versus civil rights claims. 

In Robert D. Gilmer v. Interstate/Johnson Lane Corporation236 the question before 

the United States Supreme Court was that whether a claim under the U.S. Age 

Discrimination in Employment Act, 1967 is subject to compulsory arbitration or not. 

The Supreme Court held that such disputes are subject to arbitration because Congress 

in enacting the Age Discrimination in Employment Act, 1967 did not intend to 

preclude arbitration of claim emanating there-under.  

The brief facts of this case are that Interstate/Johnson Lane Corporation 

(Interstate) hired Gilmer as a Manager Finance Services in 1981. Pursuant to 

requirement of employment Gilmer registration application with several stock 

                                                 
236 Gilmer V. Interstate/Johnson Lane Corp, 500 US 20 (1991). 
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exchanges provided that “Gilmer agree to arbitrate any dispute, claim or controversy 

arising between him and interstate that is required to be arbitrated under the rules, 

constitutions or by-laws of the organization with which I register. So, the applicable 

rules, New York Security Exchange Rule No. 347 states that “any controversy 

between registered representative and any member or member organization arising 

out of employment or termination of employment of such registered representative 

shall be settled by arbitration.” When Interstate terminated Gilmer’s employment 

when he was 62, Gilmer brought, firstly, charges before the Equal Employment 

Opportunity Commission. Thereafter, he instituted suit in the United State District 

Court for the Western District of North Carolina on the ground that Interstate had 

terminated him on the basis of his age, in violation of Age Discrimination in 

Employment Act, 1967. On the other side, Interstate submitted motion in the District 

Court request to Court to refer the matter to arbitration and compel Gilmer to pursue 

his claim under Age Discrimination in Employment Act, 1967 in arbitration. The 

District Court denied Interstate’s motion. The United States Court of Appeals for the 

Fourth Circuit reversed finding of the District Court and granted motion on the 

ground that “nothing in the text, legislative history, or underlying purposes of the 

ADEA (Age Discrimination in Employment Act, 1967) preclude enforcement of 

arbitration agreement.” Thereupon, Gilmer appealed the matter in the United States 

Supreme Court. The Supreme Court granted certiorari in order to resolve this 

controversy of arbitrability of ADEA claims.  

The Supreme Court held that it is the burden on Gilmer to prove that Congress 

was intended to preclude a waiver of a judicial forum for Age Discrimination in 

Employment Act, 1967. Further, such intention can be discover from the text of the 

legislation, its legislative history or from the inherent conflict between arbitration and 
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the underlying purpose of the legislation. The Supreme Court did not find any 

inherent inconsistency between underlying policies of arbitration and ADEA. 

Regarding unequal bargaining power between employers and employees, the Supreme 

Court held, is not sufficient ground to hold that arbitration agreement is not 

enforceable because in other situation, such as, securities dealers and investors, 

despite having unequal bargaining powers the Supreme Court has held the agreement 

to arbitrate as enforceable. In the end, the Supreme Court found the ADEA claim as 

arbitrable as the Gilmer has not proved that in enacting the ADEA (Age 

Discrimination Employment Act, 1967) the Congress was intended to preclude 

arbitration of claims arising there-under.237 

Pursuant to the Gilmer case the United States Securities and Exchange 

Commission brought in amendment in Rule 347. The amendment, Rule 347 (b) reads 

that a claim alleging discrimination, including any sexual harassment claim, in 

violation of a statute shall be eligible for arbitration only where the parties have 

agreed to arbitrate the claim after it has arisen.238 The purpose of this amendment was 

to exclude those claims involving discrimination in employment and sexual 

harassment from compulsory arbitration even where there is requirement of the statute 

that dispute between registered representative and a member organization be 

arbitrated.239  

In 1998 United States Court of Appeals for the First Circuit in Rosenberge v. 

Merrill Lynch240 again the question before the appellate court came for adjudication 

was that whether Congress intended to prohibit enforcement of pre-dispute 

agreements covering employment discrimination claims under Title VII and the Age 

                                                 
237 Ibid. 
238 http://www.sec.gov/rules/sro/ny9828n.htm last visited on 20th November 2013. 
239 Purpose of the amendment available at http://www.sec.gov/rules/sro/ny9828n.htm 
240 Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 170 F.3d 1 (1st Cir. 1999). 
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Discrimination in Employment Act. In this case the Circuit Court held that as a matter 

of law that application of pre-dispute arbitration agreements to federal claims arising 

under Title VII and the Age Discrimination in Employment Act, is not precluded by 

the Older Workers Benefit Protection Act—an amendment to the ADEA—or by Civil 

Right Act.  In this case the Court held that in order to compel for arbitration the 

standard provided in the 1991 Civil Right Act must be met. Though the Circuit Court 

upheld decision of the District Court denying motion for arbitration on the ground that 

“had Merrill Lynch taken the modest effort required to make relevant information 

regarding the arbitrability of employment disputes available to Rosenberg 

(employee), it would have been able to compel Rosenberg to arbitration.” Such 

standards or modest effort mean, as the Court explained, “waiver of employee rights 

to federal judicial forum for employment discrimination claims must be clear and 

unmistakable”, otherwise it is not appropriate to enforce and agreement to arbitrate.241  

 

4.3.4 Arbitrability versus state law vesting disputes to judicial forum. The 

Southland Corp. case.242 In this case appellant Southland Corp., owner and franchisor 

of 7-Elevan, contracted franchise agreements with franchisees providing each that 

‘any controversy or claim ……..shall be settled by arbitration in accordance with the 

Rules of the American Arbitration Association. Franchisees brought claims against 

South Corp. alleging, inter alia, fraud, oral misrepresentation, breach of contract, 

breach of fiduciary duty, and violation of disclosure requirement under California 

Franchise Investment Law. The relevant provision of the California Corp. Code, 

section 31512 (West 1977) provides, any condition, stipulation or provision 

                                                 
241 Ibid. 
242 Southland Corp. V. Keating, (465 U.S. 1 (1984). 
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purporting to bind any person acquiring any franchise to waive compliance with any 

provision of this law or any rule or order hereunder is void.  

When Southerland compelled for arbitration and some of the franchises 

requested for class-arbitration the matter reached to the United States Supreme Court 

for consideration whether the California Franchise Investment Law, which invalidates 

certain arbitration agreements covered by the Feral Arbitration Act, violates the 

Supremacy Clause. 

The Supreme Court held that in enacting section 2 of the FAA, Congress 

declared a national policy favoring arbitration and withdrew the power of the states to 

require a judicial forum for the resolution of claims which the contracting parties 

agreed to resolve by arbitration. The Supreme Court further observed that as the FAA 

was enacted by the Congress in exercise of its Commerce Clause power which clearly 

implied that FAA “creates body of federal substantive law” which was applicable in 

state as well in federal courts. The court finally held that: 

“In creating a substantive applicable to state as well as federal courts, 

Congress intended to foreclose state legislative attempts to undercut the 

enforceability of arbitration agreements. We hold that section 31512 of the 

California Franchise Investment Law violates the Supremacy Clause.” 

 

4.3.5 Arbitrability versus substantive liability under the US state laws. The 

Vimar Sguros case.243 In this case, a New York Partnership purchased oranges and 

lemons from a Moroccan Supplier. The supplier hired Stevedores who loaded and 

stowed the cargo on a ship owned by a Panamanian company. The carrier—a 

Japanese company operating the ship under a time charter—issued a bill of lading to 

the supplier, which the supplier gave to the purchaser. That bill of lading provided 

                                                 
243 Vimar Sguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528 (1995). 
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that the contract of shipment shall be governed by Japanese law and any dispute 

arising thereof shall be referred to arbitration in Tokyo. The purchaser and its insurer 

brought a suit against the owner of the vessel in personam and against the vessel in 

rem on the ground that boxes containing the fruit had shifted during the voyage 

damaging the contents.  

In pursuance of the arbitration agreement, the defendants brought a motion in 

the U.S Federal District Court to stay the proceeding and compel for the arbitration. 

The petitioners resisted on the ground that arbitration agreement was void under 

section 3(8) of the Carriage of Goods by Sea Act (COGSA) but failed and the motion 

of the defendants was granted by the District Court. The First Circuit affirmed on the 

ground that on the ground that even if the arbitration clause was void under section 

3(8) of the Carriage of Goods by Sea Act (COGSA), if was enforceable under the 

Federal Arbitration Act (FAA). 

The U.S. Supreme Court granted certiorari to examine the question whether a 

foreign arbitration clause was invalid under section 3(8) of COGSA because it 

lessened COGSA liability in either of the following two ways: 

i. that a foreign arbitration clause lessens COGSA liability by increasing the 

transaction costs of obtaining relief; 

ii.  that there is a risk foreign arbitrators will not apply COGSA. 

In order to address the first question, the Supreme Court referred to section 

3(8) of COGSA, which reads as under: 

“Any clause, covenant, or agreement in a contract of carriage relieving the 

carrier or the ship from liability for loss or damage to or in connection with 

the goods, arising from negligence, fault, or failure in the duties or 

obligations provided in this section, or lessening such liability otherwise than 

as provided in this chapter, shall be null and void and of no effect.” 
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The Court then distinguished ‘specific liability imposed by the Act’ from the 

‘means and costs of imposing the liability and the Court read “lessening such 

liability” by excluding ‘increase in the transaction costs of litigation’ in a foreign 

forum. The Court held that: 

 “The liability that may not be lessened is ‘liability for loss or damage arising 

from negligence, fault, or failure in the duties or obligations provided in this 

section’. The statues thus addresses the lessening of the specific liability 

imposed by the Act, without addressing the separate question of the means 

and costs of enforcing that liability, the difference is that between explicit 

statutory and the procedure of enforcing them, between the applicable 

liability principles and the forum in which they are to be vindicate.” 

  

Regarding section question that there is no guarantee that foreign arbitrators 

will apply COGSA, therefore, application of any other law, Japanese law, may cause 

to lessen liability of carrier than to what COGSA guaranteed. The Court held that it 

premature, at this interlocutory stage it is not established what law arbitrator will 

apply because the arbitrators may conclude that COGSA applies of its own force. The 

Court further emphasized that at this stage ‘the respondents seek only to enforce the 

arbitration agreement. Further, the court observed, the courts have opportunity to 

ensure that the legitimate interest in the enforcement of the law has been addressed. 

The Court finally observed that foreign arbitration clauses in bills of lading are not 

invalid under COGSA in all circumstances.  

4.3.6 Arbitrability versus state law vesting disputes to state administrative 

forum. The Preston case.244 This case arose out of contract between Petitioner 

Preston and respondent Alex E. Ferrer. The Petitioner demanded fees for the services 

rendered under the contract, therefore, invoked the arbitration agreement stipulating 

                                                 
244 Preston v. Ferrer, 128 S. Ct. 978. 



118 
 

 

that any dispute relating to terms of the contract or the breach, validity, or legality 

thereof. The demand of the petitioner, Preston, for arbitration was countered by the 

respondent, Ferrer, by filing a petitioner to the California Labor Commissioner 

charging that the contract was invalid and unenforceable under the California Talent 

Agencies Act (TAA) because Preston acted as a talent agent without the license 

required by the TAA therefore his unlicensed status rendered the entire contract void. 

The Labor Commissioner denied Ferrer’s motion to the arbitration on the ground the 

Labor Commissioner lacked authority to order such relief. Then, Ferrer filed suit in 

the Los Angeles Superior Court seeking relief that the dispute between the parties 

arising from the contract, which is allegedly void, is not subject to arbitration. on the 

other hand, Preston responded by moving to compel for arbitration. The Superior 

Court not only denied Preston’s motion to compel arbitration but also enjoined him 

from proceeding before the arbitrator ‘unless and until the Labor Commissioner 

determines jurisdictional issue on the dispute.  

In appeal, the California Court of Appeal affirmed the Superior Court’s 

judgment by 2 to 1 majority on the ground that TAA vested exclusive original 

jurisdiction over the dispute in the Labor Commissioner. Preston’s petitioner for 

review was also denied by the California Supreme Court. The he brought the matter 

before the United State Supreme Court. As the U.S. Supreme Court has already held 

in Southerland Corp. v. Keating245 that state statute which requires judicial 

consideration of claims where parties have agreed to arbitrate such disputes, such 

state statute violated Supremacy Clause. In this case the Supreme Court based on the 

Sotherland case held: 

                                                 
245 Southland Corp. V. Keating, 465 US 1 (1984). 
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“When parties agree to arbitrate all questions arising under a contract, the 

FAA supersedes state laws lodging primary jurisdiction in another forum, 

whether judicial or administrative.” 

 

The U.S. Supreme Court revered the judgment of the California Court of Appeal. So 

now, all matters whether it vest primary jurisdiction in state court are arbitrable in USA.  

 

 

4.4 Pakistani Law and practice 

In Pakistan though this area has not been much explored, either, by the scholars in their 

writings or by the judges in their judgments, however, the scope of arbitrability is much wider 

then is being considered domestically and international. As the following paragraphs explores 

in detail, many subject matters are resolved by the process of arbitration. However, there is no 

uniform process of arbitration for every kind of subject-matter disputes. In other words, it can 

be said that though arbitration Act, 1940 does not apply on many subject-matters, which 

alternatively, are resolved through a process provided in different statutes. 

 

4.4.1 Arbitrability of Small Claims and Minor Offen ces. 

In order to provide inexpensive and expeditious disposal of small claims and minor offences 

the “Small Claims and Minor Offences Courts Ordinance was promulgated in 2002. The court 

under this Ordinance, in small cause claims, has exclusive jurisdiction where value of the 

subject-matter for the purpose of jurisdiction does not exceed one hundred thousand rupees in 

respects of suits for recovery of money on contract, claim for damages, for specific 

performance, for rescission of a contract, for recovery of moveable property or value thereof, 

for possession and partition of joint property, for compensation, for redemption of mortgage 

property, for enforcement of easement rights, for rendition of accounts of joint property, for 

restraint of waste and remove nuisance, dispute under canal and drainage laws, for manse 

profit of property, for compensation for wrongful damage to both moveable or immoveable 

property, for damages by cattle trespass, for damages and compensation arising out of traffic 
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accidents and any other suit even not covered by the aforementioned subjects but is agreed to 

by the party.246 The court also has exclusive jurisdiction to try offences mentioned in the 

Pakistan Penal Code (Act LXV of 1960) which entail punishment not exceeding three years 

or with fine or both.247 

 The Small Claims and Minor offences Court can, at any stage of the proceedings, 

with the consent of the parties, resort to any of the methods of amicable settlement, including 

arbitration.248 Any person who facilitates such amicable settlement between the parties, either 

by way of conciliation, mediation or arbitration, is called Salis.249 The Salis may be appointed 

by the parties from the list of the persons prepared by the Chief Justice of High Court in 

consultation with District Judge, President of the Bar Association concerned. Or the parties 

may also appoint any other person as a Salis who is not even in such list. Thus, this law duly 

recognizes autonomy of the parties in the selection of Salis. 

                                                 
246 Section 5 and part I of the Schedule. Section 5 of the Small Claims and Minor Offences Courts 
Ordinance, 2002 reads: “5.Jurisdiction.—(1) The Court shall have exclusive jurisdiction to: (a) try all 
suits and claims arising therefrom, specified in Part I of the Schedule to this Ordinance, the subject-
matter of which does not exceed one hundred thousand rupees in value for the purposes of jurisdiction:  
Provided that the High Court may, by notification in the Official Gazette, vary such value from time to 
time…….” 
Part I of the Schedule reads: “1. Suite for recovery of money due on contract in writing, receipt or any 
other documents. 

2. Claim for damages on account of contract in writing. 
3. Suit for recovery of moveable property or, value thereof. 
4. Suit for the specific performance or rescission of a contract in writing. 
5. Suit for separate possession of joint immovable property through partition or otherwise. 
6. Suit for compensation. 
7. Suit for redemption of mortgage property. 
8. Suit for enforcement of easement rights. 
9. Suit for rendition of accounts of joint property. 
10. Suit to restrain waste and remove nuisance. 
11. Dispute under the Canal and Drainage Laws. 
12. Mesne profits of property. 
13. Suit for compensation for wrongful taking or damaging moveable or immovable property. 
14. Suit for damages by cattle trespass. 
15. Suit for damages and compensation arising out of traffic accidents. 
16. Any other relief not falling under the Schedule but agreed to by the parties to be settled 

under this Ordinance.” 
247 Section 5 (b) reads: “The Court shall have exclusive jurisdiction to try offences specified in Part II 
of the Schedule to this Ordinance.” 
Part II of the Schedule reads: “All offences in the Pakistan Penal Code (Act XLV of 1860), punishable 
with imprisonment not exceeding three years or with fine or with both.” 
248 Section 14 of Small Claims and Minor Offences Courts Ordinance, 2002 
249 Section 2 (g) of Small Claims and Minor Offences Courts Ordinance, 2002 
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 On reaching settlement between the parties in a civil suit the Court shall pass a decree 

in terms of such settlement. And in criminal offences if settlement is reached between the 

parties, the Court passes an order considering that the offence have been compounded in 

terms of compromise.250  

 The Court is, however, restrained to proceed for amicable settlement in criminal 

offences which are non-compoundable or where such settlement, in the opinion of the court, 

is against the public policy or interest of the State. 

 After reaching settlement between the parties the Salis if he acts as an arbitrator 

makes his award and submits the same in the court and, if he acts as mediator or conciliator, 

he prepares a deed of settlement, which is signed by the parties and submits the same in the 

Court.251 

 However, before passing a decree on the award submitted the Salis the Court calls 

objection under section 19 of the Ordinance and settles the same. However, such award 

cannot be challenged in any separate suit on any ground whatever, including, 

misrepresentation and fraud, etc. because such objections are allowed to be raised in the 

proceeding for passing a decree on the award. 

 However, under this Ordinance, even after consent of the parties, there is no 

compulsory arbitration. As under section 20 of this Ordinance, the arbitrator cannot compel 

the parties to appear before him or even is not allowed to recover his fee from the parties in 

cases where parties have failed to pay. Therefore, arbitration mechanism under this Ordinance 

is just voluntary and not compulsory. However, dispute under such subject-matters are 

arbitrable in Pakistan. 

 

4.4.2 Arbitrability of Family Disputes 

In order to regulate matters relating to marriage and family of Muslims in Pakistan the 

Muslim Family Law Ordinance, 1961 was promulgated. Section 2 (a) of the Muslim 

                                                 
250 Section 14 of Small Claims and Minor Offences Courts Ordinance, 2002 
251 Section 18 of Small Claims and Minor Offences Courts Ordinance, 2002 
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Family Law Ordinance, 1961 provide for the establishment of an Arbitration Council. 

Arbitration Council is consisted of a Chairman252 and a representative of each of the 

parties in order to settle a matter or dispute falling within boundaries of this 

Ordinance.253 Though the purpose of establishing arbitration council is to bring the 

parties to amicable settlement with the involvement of representatives of both the 

parties and the chairman, but the application of the provisions of the Arbitration Act, 

1940 have specifically been barred.254 

 Further, in order to expeditiously settle and decide disputes relating to 

marriage and family affairs, etc. the Family Courts was established under the Family 

Courts Act, 1964. Under section 10, after filing of written statement by the defendant 

in response to the plaint to the plaintiff, the Family Court is required to attempt to 

explore possibility for effecting a compromise or reconciliation between the parties. 

In this sense, the Family Court works as an ‘arbitrator’.255 

 In fact concept of arbitration in family dispute is taken from the Holy Quran. 

In Surah Nisa, verse 35, Almighty Allah says,  

“if you fear a breach between them twain, appoint (two) arbitrators, 

one from his family, and another from hers; If they wish for peace 

Allah will cause their reconciliation; For Allah has full knowledge, and 

is acquainted with all things.” 

 So there is consensus that family disputes can be decided through arbitration. 

But there is still no clarity what power does an arbitrator possesses in order to decide 

                                                 
252 Section 2(b) of the Ordinance, 1961 reads, “Chairman means the Chairman of the Union Council or 
a person appointed by the Federal or Provincial Government, or by an office authorized in that behalf 
by any such Government to discharge the functions of chairman under this Ordinance: provided that 
where the Chairman of the Union Council is a non-muslim; or himself wishes to make an application to 
the Arbitration Council, or is, owing to illness or any other reason unable to discharge the functions of 
Chairman, the council shall elect one of its Muslim members as Chairman for the purpose of this 
Ordinance.” 
253 Under the Muslim Family Laws Ordinance, 1961 deals with the following matters: Succession; 
registration of marriage; polygamy; talaq; dissolution of marriage other than by talaq; maintenance; and 
dower. 
254 Section 3 (2) of the Muslim Family Law Ordinance, 1961 
255 Mst. Dilshad Sultana Versus Noor Muhammad, PLD 1993 Quetta 1 
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family disputes, especially in matrimonial disputes. In Abdul Malik versus Mst. Bibi 

Amina256 a division Bench of High Court of Baluchistan, Quetta considered whether 

matrimonial disputes can be referred to arbitration. The High Court held that such 

disputes can be referred to arbitration but the provisions of arbitration Act, 1940 are 

not consulted or resorted to in such proceedings. The Court tried to draw distinction 

between arbitration under Arbitration Act, 1940 and under the Muslim family laws or 

under the dictates of the Holy Quran. It says that in Shariat arbitration is conducted 

with the intervention of the authority, i.e., judge or Qazi whereas in arbitration under 

the Arbitration Act, 1940 it can proceed without intervention of the Court. Further, the 

judgment discerns, in Shariat arbitration proceeds on the dictates of authority of the 

Qazi or judge whereas under the Arbitration Act, 1940 it proceeds on the dictate of 

agreement between the parties. 

 Regarding the powers of arbitrator to dissolve marriage the judgment refers to 

Ibne Kaseer wherein two cases, one during the caliphate of Hazrat Usman and another 

during the caliphate of Hazrat Ali. In both the cases arbitrator were given full 

authority to bring reconciliation between the parties and if necessary, even to dissolve 

marriage. Though in this judgment decision of Qazi was set aside on the ground that 

arbitrators were not specifically given powers to dissolve the marriage in their 

agreement, however, implied endorsed that if such authority is expressly given to 

arbitrators, they can even dissolve marriage between the parties.257 Therefore, the 

family disputes, including matrimonial disputes are arbitrable in Pakistan. Hence, any 

foreign award on family dispute can be enforced in Pakistan because such matters are 

arbitrable, though not under the arbitration act but under some different regime. 

Hence, it can be said that these matters are arbitrable as provided in Article V (2) (a) 

                                                 
256 Abdul Malik versus Mst. Bibi Amina,  PLD 1985 Quetta 85 
257 Ibid. 
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of the New York Convention. However, it does not mean all family matters are 

arbitrable, e.g., if the subject matter the dispute is regarding the restraint of marriage 

then it can be a valid agreement under the Contract Act, 1872, therefore, such matter 

cannot be resolved through arbitration.258 

 

4.4.3 Arbitrability under Local Laws 

The concept of arbitration is also found in the local laws of Pakistan. For example, in 

the province of Punjab the Punjab Local Government Act, 2013 has been promulgated 

for purpose, inter alia, to establish an elected local Government system to devolve 

political, administrative and financial responsibility and authority to the elected 

representatives of the local Government and to promote good governance, effective 

delivery of service, etc. Though such bodies for amicable settlement of dispute will be 

established after local government election, however, Chapter XII of the Punjab Local 

government Act, 2013 provides for the establishment of “Panchayat and Musalihat 

Anjuman”. This chapter requires every Village Council to constitute and establish a 

Panchayat and every City Council to constitute and establish Musalihat Anjuman in 

order to settle dispute amicably. Each of such bodies is to be consisted of nine 

members—at least two women—selected for five years from the resident of that local 

government excluding the members of local government. However, the parties to the 

dispute may also agree to add any other person as member of such Panchayat or 

Musalihat Anjum only for the purpose of their dispute. And such added member is 

treated as a member of such body in that case.259 

 Any of the parties to the dispute may with the agreement of all parties submit 

a civil or a criminal dispute to Panchayat or Muslihat Anjuman within jurisdiction of 
                                                 
258 Section 26 of the Contract Act, 1972 reads; “Every agreement in restraint of the marriage of any 
person, other than a minor, is void. 
259 Section 96 of the Punjab Local Government Act, 2013 
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which such dispute has arisen. A dispute even pending in a Court may also be 

submitted to such ADR bodies.  Even a Court seized with a dispute may refer such 

dispute to Panchayat or Musalihat, which are within territorial jurisdiction of the 

Court, for amicable settlement of the dispute between the parties. However, any 

settlement in such pending cases is submitted to the approval of the court where such 

case is pending. When any settlement is reached between the parties, such settlement 

or award is submitted to the Court, which may make such settlement as a rule of the 

Court. However, in criminal matters a Panchayat or Musalihat Anjuman does not 

have jurisdiction to entertain offences which are non-compoundable.260 

 

4.4.4 Arbitrability of Industrial Relation Disputes  

In Pakistan Industrial Relations Act, 2008 was enacted for the purpose of regulating relations 

between employers and workman and for the avoidance and settlement of any differences or 

disputes arising between them or any other matter relevant to it. For the resolution of disputes 

between employers and workman this Act provides for three forms of alternative dispute 

resolution: negotiation conciliation, arbitration. In case an industrial dispute has arisen or is 

likely to arise then the parties—employer and workmen—are required, in order to settle the 

dispute, to resort to bilateral negotiation.261 In case the dispute is not reached to settlement by 

                                                 
260 Section 96 and 97 of the Punjab Local Government Act, 2013 
261 Section 42 of the Industrial Relation Act, 2008 reads: If at any time an employer or a collective 
bargaining agent finds that an industrial has arisen or is likely to arise, the employer or, as the case may 
be, the collective bargaining agent finds that an industrial dispute has arisen or is likely to arise, the 
employer or, as the may be collective bargaining agent, may communicate his or its views in writing 
either to the Works Council or to the other party  so, however, that where the views are so 
communicated to the Works Council, a copy of the communication shall also be sent to the other party. 
(2). On receipt of the communication under sub-section (1) the Works Council or the party 
receiving it shall try to settle the dispute by bilateral negotiations within ten days of receipt of the 
communication or within such further period as may be agreed upon by the parties and, if the parties 
reach a settlement, a memorandum of settlement shall be recorded in writing and signed by both the 
parties and a copy thereof shall be forwarded to the Conciliator and the authorities mentioned in clause 
(xxv) of section 2.  
(3). Where a settlement is not reached between the employer and the collective bargaining agent 
or, if the views of the employer or collective bargaining agent have been communicated under sub-
section (1) to the Works Council, there is a failure of bilateral negotiations in the Works Council, the 
employer or the collective bargaining agent may, within seven days from the end of the period referred 
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resorting to the method of negotiation then the matter is referred to the Conciliator.262 

Conciliator is the person appointed by the Provincial Government.263 The Conciliator calls out 

meeting of parties and resorts to conciliatory traits in order to evolving any settlement. Such 

traits include suggestions to either party in order to get concession or modification to the 

demand which are helpful to the settlement.264 

In case the Conciliator is unable to bring the parties to amicable settlement in the 

conciliation process then he is required to persuade the parties to refer the dispute to an 

arbitrator. If the parties are agreed on persuasion of Conciliator to refer the dispute to 

arbitration, then the dispute is referred to the arbitrator selected the by the parties in 

agreement. A copy of the award of the arbitrator is given to parties and also sent to the 

Provincial Government where it is published in the official Gazette. An award so given is 

final and no appeal lie against it. An award so given can be enforced within a period of two 

years.265  

Even employment disputes of a industrial undertaking are arbitrable and the provisions of 

Arbitration Act, 1940 also applies.266 

 

4.4.5 Arbitrability of Revenue Disputes. 
                                                                                                                                            
to in sub-section (2),  serve on the other party to the dispute a notice of lock-out or strike, as the case 
may be, in accordance with the provisions of this Act. 
262 Section 45 of the Industrial Relations Act, 2008 reads: Where a party to an industrial dispute serves 
a notice of strike or lock-out under section 42, it shall, simultaneously with the service of such notice, 
deliver a copy thereof to the Conciliator who shall proceed to conciliate in the dispute and to the Labor 
Court. 
263 Section 43 of the Industrial Relations Act, 2008 
264 Section 46 of the Industrial Relations Act, 2008 
265 Section 47 of Industrial Relation Act, 2008 reads: (1). If the Conciliation fails, the Conciliator shall 
try to persuade the parties to agree to refer the dispute to an arbitrator. In case the parties agree, they 
shall make a joint request in writing for reference of the dispute to an arbitrator agreed upon by the 
parties. 
(2). The arbitrator to whom a dispute is referred under sub-section (1) may be a person borne on a 
panel to be maintained by the Provincial Government or any other person agreed upon by the parties. 
(3). The arbitrator shall give his award within a period of thrity days from the date on which the 
dispute is referred to him under sub-section (1) or such further period as may be agreed upon by the 
parties to the dispute. 
(4). After he has made an award, the arbitrator shall forward a copy thereof to the parties and to 
the Provincial Government who shall cause it to be published in the official Gazette. 
(5). The award of the arbitrator shall be final and no appeal shall lie against it. It shall be valid for 
a period not exceeding two years, as may be fixed by the arbitrator. 
266 1993 Pakistan Labor Cases 221, Messers Lever Brothers Pakistan Limited, Karachi v. Messrs 
Kishwar Sultana Khan. 
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4.4.5.1  Income Tax disputes. 

Though under Income Tax Ordinance alternative method of dispute resolution has been 

provided267 but the same is not conclusive because it always asks for a reference to a 

committee constituted by the Central Board of Revenue and it is the decision of the Chairman, 

though passed on the recommendation of the committee, which prevails. Further, the decision 

reached even after resorting to alternative method of dispute resolution has no finality as any 

dissatisfied-taxpayer may continue to pursue his or her remedy despite the existence of such 

order. Further, there is no compulsory resort to alternative dispute resolution mechanism even 

though aggrieved party has agreed to it. This may be for the reasons that there is such 

independence for an aggrieved party provided in the Ordinance, as otherwise parties have to 

level of any other contract. This means it the parties who select forum, persons and procedure 

for the resolution of their dispute and not, as the case is here, selected by only one party—that 

is the department. 

Any person having dissatisfied with an order passed by any officer of Inland Revenue 

may appeal the matter to the Commissioner (Appeals) under section 127 of the Income Tax 

Ordinance, 2001. And under section 131 of Income Tax Ordinance, 2001 either party being 

dissatisfied, either a taxpayer or a Commissioner, can appeal to the Appellate Tribunal against 

the order of the Commissioner (Appeal). And an aggrieved person can also apply under 

section 34-A to the Central Board of Revenue, even in case the matter is pending before 

appellate authority, to resolution of matter by resorting to the method of Alternative Dispute 

Resolution. The Board is required to constitute a committee, within a period of sixty days of 

receipt of application, consisting of three persons from the following persons: 

i. an officer of Inland Revenue; and  

ii. two persons form the penal of Chartered or Cost Accountants, Advocates, 

Income Tax Practitioners or reputable taxpayers for the resolution of the 

hardship or dispute. 

                                                 
267 Through the Finance Act, 2004 Section 134-A was inserted in Income Tax Ordinance, 2001, which 
provided mechanism for Alternative Dispute Resolution. 
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Such committee recommends to the Central Board of Revenue, which, on such 

recommendations, passes appropriate orders. However, any orders passed on the 

recommendation of the committee such constituted for exploring any of the 

Alternative Methods of dispute resolution is required to be submitted before the 

authority or the Tribunal or the Court where the matter is pending for the 

consideration of such forum.  Further, if again the taxpayer is not satisfied of an order 

passed by the Chairman Central Board of Revenue may continue to peruse his remedy 

in any available forum.268 

4.4.5.2  Custom duty disputes 

                                                 
268 Article 134 A of the Income Tax Ordinance, 2001 reads: 134-A. Alternative Dispute Resolution. 
(1)    Notwithstanding any other provision of this Ordinance, or the rules made thereunder, any 
aggrieved person in connection with any matter of income tax pertaining to liability of income tax, 
admissibility of refund, waiver or fixation of penalty or fine, relaxation of any time period or 
procedural and technical condition may apply to the Central Board of Revenue for the appointment of a 
committee for the resolution of any hardship or dispute mentioned in detail in the application except 
where prosecution proceedings have been initiated or where interpretation of question of law having 
effect on identical other cases. 
(2)   The Board, after examination of the application of an aggrieved person, shall appoint within sixty 
days of receipt of such application in the Board, appoint a committee consisting of an officer of Inland 
Revenue and two persons from a panel comprising of Chartered or Cost Accountants, Advocates, 
Income Tax Practitioners or reputable taxpayers for the resolution of the hardship or dispute.  
(3)   The committee constituted under sub-section (2) shall examine the issue and may, if it deems 
necessary, conduct inquiry, seek expert opinion, direct any officer of Inland Revenue or any other 
person to conduct an audit and make recommendations in respect of the resolution of dispute. If the 
committee fails to make recommendations within the said period the Board shall dissolve the 
committee and constitute a new committee which shall decide the matter within a further period of 
ninety days. If after the expiry of that period the dispute is not resolved the matter shall be taken up by 
the appropriate forum for decision. 
(4)    The Central Board of Revenue may, on the recommendation of the committee, pass such order, as 
it may deem appropriate, with forty five days of the receipt of recommendations of the Committee. 
(4A). Notwithstanding anything contained in sub-section (4), the Chairman Federal Board of Revenue 
may, on the application of an aggrieved person, for reasons to be recorded in writing, and on being 
satisfied that there is an error in order or decision, pass such order as may be deemed just and equitable. 
(5)   The aggrieved person may make the payment of income tax and other taxes as determined by the 
Central Board of Revenue in its order under sub-section (4) and all decisions, orders and judgments 
made or passed shall stand modified to that extent and all proceedings under this Ordinance or the rules 
made thereunder by any authority shall abate: 
        Provided that an order passed by the Board in the light of recommendations of the committee shall 
be submitted before that authority, tribunal or the court for consideration and orders as deemed 
appropriate: 
        Provided further that if the taxpayer is not satisfied with the said order, he may continue to pursue 
his remedy before the relevant authority, tribunal or court as if no such order had been made by the 
Board. 
(7)   The Board may, by notification in the official Gazette, make rules for carrying out the purposes of 
this section. 
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In order to regulate affairs relating to the levy and collection of custom duties, etc. the 

Custom Act, 1969 was enacted. Through the Finance Act, 2004 Section 159-C was 

inserted in the Custom Act, 1969, which provided mechanism for Alternative Dispute 

Resolution. Every dispute can be referred for ADR committee constituted by the 

Federal Board of Revenue except those cases where prosecution has been initiated or 

where a question of law having larger revenue impact is involved. This Section is in 

fact a verbatim copy of Section 134-A of the Income Tax Ordinance, 2001, which was 

also introduced through the Finance Act, 2004, therefore, in order to avoid repetition, 

it is not elaborated in detail. 

4.4.5.3  Federal Excise disputes. 

In order to provide mechanism for the purpose of levying duties of excise on goods 

whether manufactured or produced or imported or consumed and on services whether 

provided or rendered in Pakistan the Federal Excise Act, 2005 was enacted. Just like 

other above mentioned revenue law, in the Federal Excise Act, 2005 the concept of 

alternative dispute resolution was introduced in 2004 through the Finance Act, 2004. 

Section 38 of the Federal Excise Act, 2005 recognizes that any person aggrieved from 

any liability of excise duty, surcharge, penalty, confiscation of goods, etc. may apply 

to the Federal Board of Revenue for appointment of committee for the resolution of 

such disputes. However, this law put restriction on availability of such ADR 

mechanism in cases where an First Information Report has been lodged or criminal 

proceedings have been initiated or where the question of interpretation of law having 

larger revenue impact in involved. The Board of Revenue on receiving such 

application adopts the same procedure which has already been discussed above in 

detailed while discussing the Income Tax disputes.269  

                                                 
269 Section 38 of the Federal Excise Act, 2005 
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In view of the above every disputes involving revenue matters can be decided 

by means of restrictive alternative dispute mechanism. The term ‘restrictive’ has been 

used because the mechanism provided for alternative dispute resolution is not equal 

forum for both parties, rather it is a forum though opted by the private person 

(aggrieved person) but selected by the revenue department, i.e., Federal Board of 

Revenue. Further, there are two exceptions to such reference to ADR. One is when 

criminal prosecution has been initiated. The other is when the question involved in the 

dispute is of larger revenue impact, therefore, it resolution require interpretation in 

any other forum, such as, a tribunal or a court of law. 

 

4.4.6  Arbitrability of company disputes. 

Arbitration can be held in a company disputes. Section 283 of the Companies 

Ordinance empowers the company to refer the matter to arbitration for the settlement 

of any existing or future dispute between itself and any other company or person. In 

order the making reference to arbitration, this section requires a written agreement 

made by the company.270 An agreement on behalf of the company is signed by its 

agent who is authorized in accordance with the Memorandum of Association or 

Article of Association of the company to enter into an arbitration agreement. 

Normally such authorization is given to an agent by resolution of Board of 

Directors.271 

 

                                                 
270 Section 283 of the Companies Ordinance, 1984: 283. Power for companies to refer matters to 
arbitration: (1) A company may by written agreement refer to arbitration, in accordance with the 
Arbitration Act, 1940 (X of 1940), an existing or future difference between itself and any other 
company or person. 
(2).Companies, parties to the arbitration, may delegate to the arbitrator power to settle any term or to 
determine any matter capable of being lawfully settled or determined by the companies themselves, or 
by their directors or other managing body. 
(3).The provisions of the Arbitration Act, 1940 (X of 1940), shall apply to all arbitrations between 
companies and persons in pursuance of this Ordinance. 
271 2009 CLC 291 
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4.4.7 Arbitrability of Security Exchange disputes. 

 The Security and Exchange Ordinance, 1969 empowers a Stock or a Commodity 

Exchange to make regulation, after obtaining approval of the Security and Exchange 

Commission of Pakistan, providing for a procedure for the settlement of claims or 

disputes, including arbitration.272 In pursuance thereof, Islamabad Stock Exchange 

Limited made regulations, regulation 27 whereof provides that a dispute which could 

not be settled amicably must be referred to arbitration. And any party to the dispute 

may initiate arbitration by making application in writing to the Arbitration 

Committee. The Arbitration Committee after scrutinizes the application and refers it, 

after checking its procedural requirements, to the Managing Director of Islamabad 

Stock Exchange who acts as a Sole arbitrator if the dispute is less than five hundred 

thousand rupees and if the dispute is more than five hundred thousand rupees then the 

claim is referred to the penal of Arbitrators. Such penal of arbitrators consists of three 

arbitrators, out of which two are appointed by drawing lots, one from the Arbitration 

Committee273 and the other from the penal of Experts274 and the third one who is 

either a Managing Director of the Islamabad Stock or his nominee. Such lots for 

appointment are drawn in the presence of the parties.  

This procedure though provide mechanism for appointment of arbitrator, however, 

with limited or no opportunity to parties to appoint arbitrators a person of their choice, 

rather are appointed from amongst the persons whose names are either on list called 

                                                 
272 Section 34 of the Security and Exchange Ordinance, 1969 
273According to Regulation 25 of the General Regulations of Islamabad Stock Exchange Limited, the 
Committee is consisted of a minimum number of ten and maximum number of fifteen members. The 
membership of the Committee shall include TRE Certificate Holders of the Exchange and Management 
staff of the Islamabad Stock Exchange.  
274 Regulation 28 of the General Regulations of Islamabad Stock Exchange Limited provides that “a 
penal of ten non-TRE Certificate Holder arbitrators shall be constituted, comprising of advocates, 
professional accountants or other persons having knowledge or experience in the field of law, trade, 
commerce, industry, arbitration, securities market or the fields ancillary to the stock market, i.e., 
Central Depository System, National Clearing and Settlement System, etc. in accordance with the 
procedure laid down by the Exchange from time to time. 
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‘penal of experts’ or ‘arbitration committee’. However, relevant point to issue in hand 

is that such disputes are arbitrable in Pakistan. 

 

4.4.8 Arbitrability of employment disputes. 

Employment disputes are arbitrable in Pakistan. In a matter Zarai Taraqiati Bank 

Limited (the Employer) hired service of Sharifuddin Manzoor (the employee) for a 

period of thirty six months as a Chief Financial Officer of Zarai Taraqiati Bank 

Limited, Islamabad through an agreement of 19th day of July 2004. The agreement 

provided for standard conditions, section 12 wherefrom stated that the contract should 

be governed by the laws of Pakistan and any dispute or difference arising out of or in 

connection with the agreement between the parties shall be referred to an arbitrator 

who shall be appointed with mutual consent of the parties.275 Zarai Taraqiati Bank 

Limited terminated said service contract vide letter dated 27th August, 2005. 

Thereupon, the employee resorted to arbitration, appointed an arbitrator without 

consent of the other party—employer. The Arbitrator without having consent of the 

employer, initiated arbitration proceedings and announced ex parte award. Though the 

award was brought before the Civil Judge, Islamabad in order to make it rule of the 

court, it was set aside on the objection of the employer on the ground that arbitrator 

was not appointed in terms of agreement, i.e., with the consent of both parties. 

However, the Court did not set aside the award on the ground that the employment 

agreement could not be resolved through arbitration.  Thus the employment disputes 

                                                 
275 Memorandum of agreement dated 19th July 2004 between Zarai Taraqiati Bank Limited and 
Sharifuddin Manzoor. 
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are treated to be arbitrable in Pakistan.276 Even, a dispute regarding employment in an 

industry is also arbitrable.277  

 

4.4.9  Arbitrability under Anti Corruption Disputes. 

In order to provide measures for the detention, investigation, prosecution and speedy 

disposal of case involving corruption and corrupt practices and to hold accountable to 

those who are involved of such practices, a law, namely, National Accountability 

Ordinance was made in 1999. Section 25 of the National Accountability Ordinance, 

1999 contains provision called ‘Pleas Bargain’ and section 25-A ‘reconciliation 

process’. Under the plea bargain concept, if an accused person may voluntarily come 

forward for the purpose of returning gains through corruption or corrupt practices, the 

Chairman National Accountability Bureau is authorized to accept such offer and to 

discharge such person from all such liabilities. However, if the matter is pending 

before any court or investigation has commenced, then the decision for such discharge 

is required to be approved by the court.278 

                                                 
276 Civil Suit title Sharifuddin Manzoor v. Zarai Taraqiati Bank Limited in the court of Mr. Rasool 
Buksh Mirjat, Civil Judge, Islamabad. 
277 Messers Lever Brothers Pakistan Limited, Karachi v. Messrs Kishwar Sultana Khan, 1993 P LC 
221; Steel Brothers & Co., Ltd Karachi v. A. Wahid, PLD 1970 Karachi 170 
278 Section 25 of the National Accountability Ordinance 1999 reads: 25. Voluntarily return and pleas 
bargain. Notwithstanding anything contained in section 15 or in any other law for the time being in 
force. Where a holder of pubic office or any other person, prior to the authorization of investigation 
against him, voluntarily comes forward and offers to return the assets or gains acquired or made by him 
in the course, or as the consequence, of any offence under this Ordinance, the Chairman NAB may 
accept such offer and after determination of the amount due from such person and its deposit with the 
NAB may discharge wuch person from all his liability in respect of the matter or transaction in issue: 
Provided that the matter is not sub judice in any court of law. 
(b). Where at any time after the authorization of investigation, before or after the commencement 
of the trial or during the pendency of an appeal, the accused offers to return to the NAB the assets or 
gains acquired or made by him in the course, or as a consequence, of any offence under this Ordinance, 
the Chairman, NAB, may, in hi discretion, after taking into consideration the facts and circumstances 
of the case accept the offer on such terms and conditions as he may consider necessary, and if the 
accused agrees to return to the NAB the amount determined by the chairman, NAB, the Chairman, 
NAB, shall refer the case for the approval of the Court, or as the case may be, the Appellate Court and 
for the release of the accused. 
(c). The amount deposited by the accused with the NAB shall be transferred the Federal 
Government or, as the case may be, a Provincial Government or the concerned bank or financial 
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Regarding conciliation process, section 25-A provide opportunity to a person 

who is accused of an offence of willful default on account of non-payment of dues to 

a bank or financial institution or cooperative society, to apply to the Governor of the 

State Bank of Pakistan for conducting the process of reconciliation through the 

‘Conciliation Committee’. Such Conciliation Committee consists of a senior officer of 

the State Bank of Pakistan-who acts as Chairman of the Committee—and two Charted 

Accountants, all nominated by the Governor State Bank of Pakistan, and three other 

Charted Accountants, one each of them is nominated by the Charted Accountants of 

Pakistan, the accused and the lender bank and financial institutions. After hearing the 

parties the Conciliation Committee concludes the reference and records its 

recommendations containing views of all its members. Such recommendations are 

submitted to the Governor of the State Bank who passes order thereon. Such decision 

of the Governor is communicated to the Chairman National Accountability Bureau 

who is bound to act upon such decision of the Governor with very limited 

exceptions.279 

From the perusal of provisions of the anti corruption law of Pakistan it can 

safely be concluded that conciliation process, one of the form of ADR, with very 

restricted scope and autonomy of the parties, is provided, but no provision for resort 

to ‘arbitration’ has been found. 

 

4.5 Conclusion 

The concept of arbitrability is very important in order to understand what kind of 

matters can be referred to arbitration and what kind of matters cannot. This concept 

was there even much before the introduction of modern arbitration mechanism, such 
                                                                                                                                            
institution, company, body corporate, co-operative society, or authority concerned within one month 
from the date of such deposit. 
279 Section 25-A of the National Accountability Ordinance, 1999. 



135 
 

 

as, the Geneva Convention or New York Convention. So this concept is not 

innovation of the New York Convention, rather this Convention has just carried 

forward the already existed concept and so was also taken by the European 

Convention on International Trade Law, 1961 and Uncitral Model Law.  

In order to understand the contours of arbitrability of a country its Constitution 

and laws are explored. For the purpose of making out a case that a matter is arbitrable 

under the New York Convention it is enough to prove that that matter can be resolved 

by resorting a method of arbitration, even though such arbitration proceedings and 

process is conducted at institutional level or administrative level. For example, under 

the local laws—Punjab Local Government Act, 2013—such process of amicable 

settlement of dispute is conducted by either Panchayat or Musalihat Anjuman, a 

institutional body, therefore, any foreign award pertaining to such disputes shall be 

treated to have fallen within scope of arbitrability of Pakistan. Similarly, the criminal 

disputes involving offences which are compoundable can be resolved by resorting to 

process of arbitration, whatever name is called, eg., through Salis, under the Small 

Claims and Minor Offences Ordinance, 2002 or under the Punjab Local Government 

Act, 2013, therefore, any foreign award on such issues cannot be refused recognition 

only on the ground that arbitration Act, does not apply on such dispute, therefore, 

such disputes fall outside the scope of arbitration. 

In order to understand scope of arbitrability of Pakistan the arbitration Act, 

1940 does not play a determinative role. Rather, every law has to be gleaned in order 

to find what it prohibits arbitration or permits for arbitration. Surely, where interests 

of larger community demand resolution of dispute through state-own tribunal or 

courts the governing would bar application of arbitration. When law will bar resort to 

arbitration, then arbitration agreement will also be void in the eyes of Pakistani law. 
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However, if a country has made reservation under the New York Convention 

that it will apply this Convention to the matter which it considers ‘commercial’ then 

the scope of arbitrability will be limited to commercial matters. Since, Pakistan has 

not opted for this reservation therefore the scope of arbitrability is not limited to 

commercial matter rather is extended over to non-commercial matters as well. 
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Chapter No. 5 

 

AWARD 

 

5.1 Introduction 

The first and foremost question, after the valid arbitration agreement, arises is to 

ascertaining what kinds of awards can be enforced under the Act, 2011 or the New 

York Convention. Pakistan has two different legislations dealing with enforcement of 

awards. The Arbitration Act, 1940 (the Act, 1940) deals with domestic arbitration 

awards whereas the Act, 2011 deals with the foreign awards280.   

The term award or even foreign award has neither been defined in the New 

York Convention nor in the Act, 2011. Section 2 of the Act, 2011 defines foreign 

arbitral award is that award  which is made in any of the New York Convention 

Contracting Sates or in such other States as may be notified by the Federal 

Government of Pakistan. This definition or determination of the scope of foreign 

arbitral award is, in fact, adaptation of principle of reciprocity provided for in the New 

York Convention. Admittedly, it is left with the law of the State where recognition of 

the award is sought to determine what constitute an award.281 Therefore, in this 

chapter the term ‘award’ has been discussed in order to understand it meaning, 

especially, as understood in the New York Convention in different countries and in 

Pakistan. 

                                                 
280 The very Title of the Act, 2011 stats that this is “[a]n act to provide for the recognition and 
enforcement of ………..Foreign Arbitral Awards, 1958” 
281 UNCITRAL 2012 Digest of Case Law on the Model Law on International Commercial Arbitration, 
page 169: It cites decisions of Germany and Canada in support of this practice. 
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This chapter discusses the foundation of the award i.e., arbitration agreement, 

the definition of award, characteristics of award, i.e, award to be in writing, to state 

reasons and date and place of the award and its delivery. Every characteristic is not 

only important because of having integral part of the award but also have different 

legal implication at the time of enforcement of award. In the end this chapter 

concludes with suggestion for Pakistan in order to evolve a definition and scope of the 

award.  

 

5.2 Award 

In order to understand foreign arbitral award it would be advantageous to understand 

definition of ‘award’. The term ‘award’ is not defined either in the Act, 2011 or the 

New York Convention or the Model Law282. Likewise, many other well-known 

conventions, such as, Intern-American and European Convention, do not define the 

term ‘award’. Even so is the position of the Arbitration Act, 1940283, just like Federal 

Arbitration Act of USA, the English Arbitration Act, 1996 and the French Code of 

Civil Procedure. However, arbitration legislations of a few countries by providing 

definition of this term are exceptions to this general practice. These legislations 

include the New Zealand Arbitration Act, 1996 and the Croatian Arbitration Law. The 

New Zealand Arbitration Act, 1996 in Article 2 (1) defines award as “awards means a 

decision of the arbitral tribunal on the substance of the dispute and include any 

interim, interlocutory or partial award.”  

                                                 
282 However, the Report of the Working Group on International Contact Practices on the Work of its 
Seventh Session, UN Doc. A/CN.9/246, XV Y.B. UNCITRAL, 189, 211, (1984), the award mean a 
final award which disposes of all issues submitted to the arbitral tribunal and any other decisions of the 
arbitral tribunal which finally determines any question of substance or the question of its competence 
or any other question of procedure but, in the latter case, only if the arbitral tribunal terms its decision 
an award. 
283 Section 2 (b) of the Act, 1940 defines award as “an arbitration award”.  
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Since the term ‘award’ has not been defined in the New York Convention 

therefore this role presumably lies with the national legal regime to perform. As 

already stated, in national arbitration laws of the most of countries this term has not 

been defined then this role inevitably shifted to the courts to develop law in order to 

set unambiguous meaning of this term. However, some pro-New York Convention 

jurists suggest that this term should be interpreted by the national courts keeping in 

view international limitations imposed by the New York Convention.284 

 

5.3 Characteristics of Award 

As stated earlier neither the Act, 1940 nor the Act, 2011 contain definition of award. 

However, from the Act, 1940 and the New York Convention it becomes clear that it 

imposes three basic preconditions in order to categorize any instrument as an award. 

These are:  

(a)  the award must result from an agreement to arbitrate;  

(b)  the award must have certain minimal formal characteristic; and  

(c)  the award must resolve substantive issues, not procedure matters. 

 

The above characteristics or preconditions are explained herein below in some 

details. 

 

5.3.1 Arbitration Agreement.  

Article II of the New York Convention reads: 

“1. Each Contracting States Shall recognize an agreement in writing 

under which the parties undertake to submit to arbitration all or any 

difference which have arisen or which may arise between then in respect of 
                                                 
284 Born, Gary. International Commercial Arbitration. Vol. 2: Kluwer Law International The Hague, 
2009, p. 2350 
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defined legal relationship, whether contractual or not, concerning a submit 

matter capable of settlement by arbitration. 

2. The term “agreement in writing” shall include an arbitral clause in a 

contract or an arbitration agreement, signed by the parties or contained in an 

exchange of letters or telegrams. 

3. The court of a Contracting State, when seized of an action in a matter 

in respect of which the parties have made an agreement within the meaning 

of this article shall, at the request of one of the parties, refer the parties to 

arbitration, unless it finds that the said agreement is null and void, inoperative 

or incapable of being performed.” 

 

 The New York Convention deals with formal requirements of validity of 

arbitration agreement. One is the requirement of writing and another is that an 

arbitration agreement may either be in the shape of arbitration clause in a contract or 

in the form of exchange of letters or telegrams. Though the first requirement demands 

an agreement shall to be in writing it does not demand that it must bear signature of 

the parties, but when is read in conjunction with second requirement any document, 

though signed not by the parties, is within the meaning of arbitration agreement if it 

depicts so the intention of parties. As held by the by the Hong Kong High Court of 

First Instance, the requirement of writing seeks “to ensure that parties do not get 

forced into arbitration unless it is clear beyond doubt that they have agreed to it.”285   

Same is the practice of Pakistan. Section 2 of the Act, 1940 defines arbitration 

agreement as “a written agreement to submit present or future difference to 

arbitration, an arbitrator is named therein or not”.  

Just like the New York Convention, though Section 2 of the Act, 1940 

requires that the arbitration agreement shall be in writing yet it does not demand that 

                                                 
285 Oonc Lines Limited versus Sino-American Trade Advancement Co. Ltd., [1994] HKCFI 193, 
available at http://www.hklii.hk/cng/  last visited on 10th March, 2014.  
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such agreement must be signed by the parties.286 Rather, the requirement of law is met 

if the “terms are reduced to writing and the agreement of the parties thereto” is 

established. Such writing may either be correspondence287 directly embodying the 

agreement to refer arbitration or implying to such an agreement, such as, “any 

application for the membership of an organization”288. Neither this section requires 

such agreement to be in any formal document because it can be in the form of 

correspondence between the parties289, just manifesting such intention290. 

So any finding of the arbitrator not laying foundation on any arbitration 

agreement cannot be term as an award nor can it be enforced under the Act, 1940291. 

Similarly, in order to get the dispute to be referred to arbitration under Article II of the 

New York Convention and recognition of award and enforcement thereof under the 

New York Convention it is necessary that there is an underlying arbitration agreement 

and the award made thereon falls within the contemplation of that agreement.292  

 

5.3.2  The award must have certain minimal formal characteristic 

From the perusal of the provision of the New York Convention, national legislation 

and decisions of courts of different countries there comes out the same requirements, 

which are also more precisely given in Model Law293. These requirements are: 

                                                 
286 Messrs Nawab Brothers Ltd versus Project Director, Special Project, Planning and Development 
Department, Karachi, 1981 CLC 638 
287 Shah Muhammad versus Nawab, PLD 2001 Lahore 239; Messrs Tribal Friends Co. versus Province 
of Balochistan, 2002 SCMR 1903, In the case the Supreme Court of Pakistan held that the letter sent by 
one of the party manifest intention to refer the dispute to arbitration though there was no such formal 
arbitration agreement in the matter. 
288 PLD 1977 Karachi 197 
289 Punjab Province versus Industrial Machine Pool, NLR 1978 Lahore 658 
290 Mst. Shamim Akhtar versus Mst. Najma Baqai, PLD 1977 SC 644; Muhammad Hussain versus 
Ghulam Rasool, 1983 SCMR 231 
291 Mst. Hukumzada versus Samandaroon Khan, NLR 1988 UC 577; Noor Sahib Khan versus Mir 
Jananson, 1989 CLC 1666 
292 Article V of the New York Convention. 
293 Article 31 of Model Law reads: “Form and contents of award—(1) The award shall be 

made in writing and shall be signed by the arbitrator or arbitrators. In arbitral 
proceedings with more than one arbitrator, the signatures of the majority of all 
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i. Award in writing and be signed by the arbitrator or arbitrators; 

ii.  Award to state reasons; 

iii.  Award to state date and place; 

iv. Award to be delivered to the parties. 

 

5.3.2.1   Award in writing and be singed by arbitrator or arb itrators 

There is almost consensus in the practice of the most of the countries that that award 

shall be in writing and the same is implied in the New York Convention under its 

Article IV. 294 However, regarding its having been signed by all arbitrators, there are 

some different approaches. These approaches can best be analyzed on basis of 

implication on the award of such signature or omission of such signature by arbitrator 

or arbitrators at the time of its enforcement under the New York Convention. Article 

V of the New York Convention gives two references which may have direct bearing 

on the subject. Article V provides as grounds for refusal to enforce the foreign award 

in its sub-article (1) (d) when the composition of the arbitral authority was not in 

accordance with the agreement of the parties and in its sub-article (1) (b) when the 

party against whom award was made was not given proper notice of the appointment 

of the arbitrator. The same are also grounds for vacation of the award under the Model 

law. 

                                                                                                                                            
members of the arbitral tribunal shall suffice, provided that the reason for any 
omitted signature is stated. 
(2) The award shall state the reasons upon which it is based, unless the parties have 
agreed that no reasons are to be given or the award is an award on agreed terms under 
article 30. 
(3) The award shall state its date and the place of arbitration as determined in 
accordance with article 20(1). The award shall be deemed to have been made at that 
place. 
(4) After the award is made, a copy signed by the arbitrators in accordance with 
paragraph (1) of this article shall be delivered to each party.” 

294 Born, Gary. International Commercial Arbitration. Vol. 2: Kluwer Law International The Hague, 
2009, p. 2352 
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Though Model law has tried to evolve a uniform approach in this regard yet 

there is no consensus in the practice of different countries. The Model Law states that 

generally the award should be signed by all arbitrators. But if it is signed by majority 

of the arbitrators and reason for not signing by minority of arbitrators is stated then it 

will a valid award.295 

This “majority signature approach” does not carry unequivocal support from 

the decisions of all countries. Because some jurisdictions require that all arbitrator 

shall sign the award. However, Gary Born suggest that this “all-must-sign approach” 

is needed to be interpreted in a way that it may not enable the dissenting arbitrator to 

defeat the award of the majority by not just signing it.296  

The Federal Court of Canada in D. Frampton & Co. Ltd. v. Sylvio Thibeault 

and Navigation Harvey & Frères Inc. following the concept of ‘majority signature 

approach’ provided in Model Law refused to set aside the award even though only two 

arbitrators rendered it by accepting reasons formally given by the president of the 

tribunal.297In Bursa Buyuksehir Belediyesi v. Guris Insaat VE Muhendislik AS case 

the Netherlands Supreme Court somewhat deviated from this ‘majority signature 

approach’ when it set aside the award even though it was signed by the majority of 

two arbitrators out a penal of three. However, in this case the third arbitrator did not 

participate in the deliberations of making of the award for medical reasons, who later 

on gave his dissenting opinion which was not considered by the Court as a part of the 

award.298 

                                                 
295 Article 31 of the Model Law. 
296 Born, Gary. International Commercial Arbitration. Vol. 2: Kluwer Law International The Hague, 
2009, p. 2447 
297 D. Frampton & Co. Ltd. v. Sylvio Thibeault and Navigation Harvey & Frères Inc., CLOUT Case 
No. 12 [Federal Court Trial Division, Canada, 7 April 1988] 
298 Bursa Buyuksehir Belediyesi v. Guris Insaat VE Muhendislik AS, LJN: BF3799, Supreme 
C07/166HR available  at http://zoeken.rechtspraak.nl/detailpage.aspx?ljn=bf3799#top last visited on 
24th November, 2013 
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Germany has adopted different approach based on ‘proper notice 

requirement’299 in a case when it set aside the award rendered by two arbitrators the 

following day immediately on the day when notice was issued to the parties showing 

intention of rendering award without non-cooperating arbitrator. The court reached to 

the decision on the reasons that notice of making such award without participation of 

no-cooperating arbitrator should be given to the parties adequate in advance in order 

to enable the parties to persuade such non-cooperating arbitrator or alternatively 

terminate his mandate.300 This approach of the court demands from the arbitrators not 

only to bring the matter of non-cooperation into the notice of the parties but also to 

enable them to address or try to address this issue themselves.  

Section 14 of the Arbitration Act, 1940 requires that the award must be signed 

by the arbitrators. Thus, Pakistan seems to have followed ‘all-must-signed approach’. 

However, the parties can opt for “majority signing approach” in their arbitration 

agreement. The High Court of Lahore has held in 1968 that where parties have agreed 

specifically in the arbitration agreement that the decision of majority arbitrator will 

prevail then non-signing of the award by the arbitrator having different opinion would 

not invalidate the award.301 

 

5.3.2.2  Award to state reasons 

There is almost consensus on the issue that the award must give reasons unless it is 

otherwise agreed by the parties.302 Some legislations however use different 

                                                 
299 This requirement demanded in the Model Article 34 and Article V of the New York Convention. 
300 CLOUT case No. 662 [Saarländisches Oberlandesgericht, Germany, 8 June 2001] 
301 Umar Bibi versus Bashir Ahmed, PLD 1968 Lahore 629 
302 The Model Law in Article 31(2) states that “award shall state reasons upon which it is based, unless 
the parties have agreed that no reasons are to be given or the award is an award on agreed terms under 
article 30.” 
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terminology for it, such as, motivation of the award.303  The purpose of stating reasons 

is two-fold. One, it enables parties to understand merits of their claim, disposal of the 

claim and scope of the award vis-à-vis arbitration agreement. Secondly, it helps court 

to decide on the award, whether it is enforcement proceeding or annulment 

proceedings, on the issue of arbitrability, applicable law and public policy, etc. The 

Arbitration Act, 1940 also requires that the award shall state reasons. At the same 

time it provides that if award does not state reason in sufficient detail the court shall 

remit the award to the arbitrator for submission of reasons therewith to the court.304 

There question arises what should be standard of reasoning which shall be 

followed by arbitrators. Should the standard of such reasoning be equal to that of the 

judgment (‘judgment standard approach’) or somewhat low or lesser standard (‘lower 

threshold approach’)? 

An Australian court, Victoria Court of Appeal, in the Oil Basins Ltd. case set 

‘judgment standard approach’ when it held that the reasoning should be same to that 

of the judgment of the court.305 In later case the Court of Appeal of New South Wales, 

Australia in the Gordian Runoff Ltd case306declined to follow ‘judgment standard 

approach’ laid down in the Oil Basin case in a challenge specifically relying on this 

approach. The court held: 

                                                 
303 Brazilian legislation, Brazilian Arbitration Act, provides in Article 26, which is termed as 
‘motivation of the award. The said Article reads: “The arbitral award shall necessarily contain: I. a 
report, including the parties’ personal data, as well as a summary of the dispute; II the grounds for 
ruling with due analysis of factual and legal issues, including, as the case may be, a statement of 
equitable ruling.” 
304 Article 26-A of the Arbitration Act 1940 reads: “Award to set out reasons. (1) The arbitrators or 
umpire shall state in the award the reasons for the award in sufficient detail to enable the court to 
consider any question of law arising out of award. 
(2) Where the award does not state the reasons in sufficient detail, the Court shall remit the award 
to the arbitrators or umpire and fix the time within which the arbitrator or umpire shall submit the 
award together with the reasons in sufficient detail. 
    Provided that any time so fixed may be extended by subsequent order of the Court. 
(3) An award remitted under sub-section (2) shall become void on the failure of the arbitrators or 
umpire to submit it in accordance with the direction of the Court.” 
305 Oil Basins Ltd V. Bhp Billiton Ltd, 2007 VSCA 255 (2007).  
306 Gordian Runoff Ltd V. Westport Insurance Corporation, 2010 NSWCA 57 (2010). 
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“All that is necessary is that the arbitrators should set out what, on their view 

of the evidence, did or did not happen and should explain succinctly why, in 

the light of what happened, they have reached their decision and what that 

decision is. That is all that is meant by a 'reasoned award.” 

 

The court distinguished the arbitration process from the litigation process, 

thus, established ‘lower threshold approach’ than the judgment of a court. Later on 

these both cases came before the consideration of the Supreme Court of Victoria in 

Thoroughvision Pty Ltd v Sky Channel Pty Ltd & Anor case (the Thoroughvision 

case) on the issue of ‘adequate reasons’ for an award. In this court neither applied 

‘judgment standard approach’ of the Oil Basin case nor rejected that approach 

altogether. Rather, it came out with principle of proportionality. According to the 

Court the principle of proportionality applies, on the one hand, the matters in dispute, 

their complexity, importance (monetary or otherwise) and the nature of the arbitral 

proceedings and, on the other hand, with respect to the nature and extent of reasons 

which an arbitrator is obliged to provide in an arbitration award.”307 Thus, this 

decision approves both the approaches dependable on the nature of dispute.  

The review of the decisions of other countries reveals that ‘lesser than 

judgment standard’ approach is more common. For example, in the Netherlands, the 

court has held that only a reasoning which fails to explain the award should constitute 

a ground for setting aside the award being lack of reasoning.308 Similarly, the Superior 

Court of Quebec, Canada has held that expression of reasons in commercial term 

instead of legal term is adequate.309 However, Indian Supreme Court held that the 

award is required to contain finding—reasons in support of conclusion—on each item 

                                                 
307 Thoroughvision Pty Ltd V. Sky Channel Pty Limited & Anor, 2010 VSC 139 (2010). 
308 AZ NV v. N.N. ( Nomen Nescio),  Hoge Raad, Netherlands, 8 January 2010, referred in UNCITRAL 
2012 Digest of Case Law on the Model Law on International Commercial Arbitration. 
309 CLOUT case No. 10 [Canada, 16 April 1987]. 
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and when the arbitrator has taken into consideration the dispute, claims and 

counterclaim and then simply given his conclusion without explanation on each item 

then the award is without reason.310  

The position of Pakistan with regard to domestic arbitration is also somewhat 

similar. It can be said that Pakistan follows ‘low threshold approach’. As stated above, 

section 26-A of the Arbitration Act, 1940311 requires that an award must set out 

reasons in sufficient detail. And any award not setting out reasons in sufficient detail 

is called non-speaking award312, regarded as against the principles of natural justice. 

313 Therefore, it is considered as mandatory provision of the law and an award not 

meeting this requirement is remitted by the court to the arbitrator for making up this 

deficiency within a time fixed by the referring court314. 

‘Reason in sufficient detail’ is not an approach similar to ‘judgment standard 

approach’ but a ‘lesser than judge standard approach’. Because under this ‘reason in 

sufficient detail approach’ it does not mean that the arbitrator is bound to frame issues 

and to give separate findings on each issue in strict sense 315 but what is required is 

that to specify the document or evidence on the basis of which he has arrived at the 

conclusion of the award.316 This requirement of sufficient is met if reasons are 

adequate enough, equal or fit for the end proposed or which are necessary to 

accomplish the object.317 However, such reason should not be in sketchy and 

summery manner318 but clear, logical, unambiguous and understandable319, which 

                                                 
310 2004 (1) Arb. LR 205 SC 
311 This Article was inserted in the Arbitration Act, 1940 in 11.05.1981 through Arbitration 
(Amendment) Ordinance, 1981 
312 Messrs Tribal Friends Co. Versus Province of Balochistan, 2002 SCMR 1903 
313 Ibid 
314 Wazir Khan Etc. Versus Sardar Ali & Others, 2001 SCMR 750 
315 Messers Hafeez Construction Co. Versus Messer Javedan Comment Ltd, 1989 CLC 885 
316 Umar Din Versus Mst. Shakeela Bibi and Others, 2010 AC 287 
317 Messers Ghandhara Industries Ltd Karachi Versus Government of Pakistan, PLD 1982 Karachi 260 
318 Ibid. 
319 Messer Abdullah Traders Versus Trading Corporation of Pakistan Ltd, 1999 CLC 2047 
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should be made in the award itself320. This approach does not expect from an 

arbitrator to give reasons in the award in the same manner as the judgment of the 

court. 321 

Regarding foreign arbitral award or in the matter when enforcement of foreign 

arbitral award, the practice of Pakistan is set to toe a different line of approach than 

that which is being followed by other countries? As in the Nun Fung Textile case 

which came up before the High Court of Sindh in the shape of enforcement of foreign 

arbitral award. The enforcement of the foreign award was resisted on the ground that 

the award was not a speaking award as having contained no reasons. The single judge 

of the High Court refused to consider an award without reason or an non-speaking 

award as against the principle of policy of Pakistan on the ground that the Legislature 

amended domestic arbitration Act, 1940 in 1981 to bring in the provision requiring 

arbitrator to give reasons and even such domestic arbitral award without reasons not 

invalid under such amended law but is required to be remitted to arbitrator to give 

reasons. Whereas, no such amendment had been made in the law governing foreign 

arbitral award322 therefore a foreign award which does not state reasons cannot be 

termed to violate any provision of the law governing its enforcement. The court 

therefore held that enforcement of foreign award giving no reason is not against 

Public Policy.323 

This judgment is set an approach which is not in consonance with the 

approach of other countries and with the domestic arbitration jurisprudence. As stated 

earlier an award to state reason or to state sufficient reasons is considered as a 

mandatory provision of the law domestic arbitration law and principle of natural 

                                                 
320 Messers Ghandhara Industries Ltd Karachi Versus Government of Pakistan, PLD 1982 Karachi 260 
321 Messer Abdullah Traders Versus Trading Corporation of Pakistan Ltd, 1999 CLC 2047 
322 At it was the Act of 1937 and now it is Act of 2011. 
323 Nan Fung Textile Ltd versus Sadiq Traders Ltd, PLD 1982 Karachi 619 
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justice324, therefore, in the enforcement proceedings such mandatory provision of the 

law is always considered as a principle of public policy325 or at least the principle of 

law under the Geneva Convention, 1927—enforced in Pakistan by the Act, 1937. 

Such is the practice of the most countries. Take the example of Canada, Quebec Court 

of Appeal in the Smart Systems Technologies Inc. case refused to enforce a foreign 

award which did not contain holding that it violated Canadian public policy326 

because it constituted a violation of natural justice.327  

It is not clear whether under lex arbitari of the Nun Fung Textile case to give 

reasons in award was required or not. It would have been better if the court had 

discussed the requirement of lex arbitari or the parties’ agreement on this issue. As 

discussed earlier, altogether exclusion of requirement of reasoning would render it 

difficult for the court to assess the challenge to enforcement of a foreign award under 

many of the grounds provided Article V in the New York Convention (implemented 

by the Act of 2011). Further, this case set arbitration jurisprudence difficult to 

reconcile with the already existed approach. Further, it may lead to such situation 

where allowing the arbitrator not to give reason resulted in non-inclusion of 

arbitration clause in many contracts for fear of arbitrariness of the arbitrators, which 

ultimately necessitated the Legislature to insert such provision in the Arbitration Act, 

1940.328 However, it will be seen how court, especially, supreme court of Pakistan 

develop law on the subject. 

 

                                                 
324 Messrs Tribal Friends Co. Versus Province of Balochistan, 2002 SCMR 1903 

325  Julian D.M Lew, Julian DM, Loukas A Mistelis, and Stefan Kröll. Comparative International 

Commercial Arbitration. Kluwer Law International, 2003. “In a system where reasons are an essential 
requirement this is regarded as a rule of international or transnational public policy” 
326 Smart Systems Technologies Inc. v. Domotique Secant Inc., YCB XXXIII (2008), 464 (Quebec 
Court of Appeal, Canada) 
327 CLOUT Case No. 30 [Ontario Court, General Division, Canada] 
328 Messrs Pak Malik Constructors Ltd versus Government of Pakistan, PLD 1982 Lahore 57 
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5.3.2.3  Award to state date and place 

Award to state date is important in a sense because limitation law really gets help 

from the date of the award. The place of the award is important for the purpose of 

determination of nationality of award. Award is made where the seat of arbitration is. 

However, some time it happens that seat of arbitration and all proceedings are 

conducted at one place whereas the award is signed at another place. Then it becomes 

arguable that which is the exact place or award. Either the place where proceeding 

was held or where the award was signed?  

In USA, the T & R Enterprises case is the first case in which the United States 

Court of Appeals for Fifth Circuit has dealt with this issue. The Court held in this case 

that “the word "made" would necessarily be construed to apply to the place where a 

document was signed rather than the place where the proceedings were held and 

concluded”329 

  The Federal Court of Appeal in the Motion Picture case330 has also dealt with 

this issue. In this case the dispute was jointly submitted to arbitration in Florida. The 

proceeding was held in Florida but the Arbitrator who lived in New York mailed his 

award from his home in New York. The award holder sought confirmation of award 

in New York District Court whereas the award-debtor invoked the jurisdiction of the 

Florida District to set aside the ruling of the arbitrator. The New York District Court 

granted confirmation. On appeal the United State Court of Appeal for Second Circuit 

reversed the finding of the New York District Court on ground that the award is 

considered to have been at the venue where the arbitration is held and not at the place 

where it is written or mailed. The location of, the Court held, was in Florida, the 
                                                 
329 T & R ENTERPRISES v. Continental Grain Co., 613 F.2d 1272 (5th Cir. 1980). 
330 Motion Picture Laboratory Technicians Local 780, I.A.T.S.E. v. McGregor & Werner, Inc., 804 
F.2d 16 (2d Cir. 1986). 
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parties operate out of Florida therefore the award was held to be made in Florida for 

the purpose of venue.331   This decision was again reiterated in the Central Valley 

case, wherein the United State Court of Appeal for the Ninth Circuit held: 

 “The residence of the arbitrator, or the location at which he drafts the 

decision, or the place from which the decision is mailed cannot be 

determinative of venue. If they were, venue would be subject to fortuitous 

events that would eliminate all predictability for litigants. While in this case a 

drive from Sacramento to San Francisco might not be onerous, inequitable 

results could obtain in other cases. If an arbitrator from New York had been 

chosen to hold the proceeding in Sacramento, and then had written his 

decision while on vacation in Hawaii, and posted it from his home in New 

York, the Publisher's test would leave us at a loss to determine the proper 

venue. A rule laying venue where the arbitration is held, however, recognizes 

that the parties already have indicated that the location is mutually convenient 

to settle their dispute.”332 

 

In this way now in USA the Courts generally consider that an award is made in a 

place where the arbitration proceeding is held, not at a place where it is written, 

signed, and mailed by the arbitrator.333 

In England in 1991 the House of Lords set ‘Signature approach’ in the case 

Richard Henry Moffit Outhwaite v. Robert Ralph Scrymgeour Hiscox In the case 

pursuant to a contract, governed by the law of England, containing an arbitration 

clause, the dispute was submitted to Mr. R.A. MacCrindle Q.C. as sole arbitrator. The 

hearings took place in London but award was signed signed by Mr. MacCrindle in 

Paris, inscribing the words “Dated at Paris, France' followed by the date and Mr. 

MacCrindle's signature, witnessed by his secretary and giving an address in 

                                                 
331 Ibid. 
332 CENT. VALLEY TYPO. UN. NO. 46 v. McClatchy News., 762 F.2d 741 (9th Cir. 1985). 
333 Hodges, Ann C. "Judicial Review of Arbitration Awards on Public Policy Grounds: Lessons from 
the Case Law." Ohio St. J. Disp. Resol. 16 (2000): 91. 
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Paris.”334 In 1990 the respondent took the matter before the High Court seeking inter 

alia remission of the award to the arbitrator for stating further reasons. The 

controversy arose whether the award was made in Paris or London. The High Court 

considered the award to have been made in London because the arbitration was an 

English arbitration the central point of which was in London, notwithstanding it was 

signed in Paris. Sitting on appeal, the Court of Appeal overturned the decision of the 

High Court considering the award to have made in a place where it was signed, 

Paris.335 The House of Lords also upheld the decision of the Court of Appeal by 

holding: 

“An award, whilst it is no doubt the final culmination of a continuing process, 

is not in itself a continuing process. It is simply a written instrument and I can 

see no context for departing from what I apprehend to be the ordinary, 

common and natural construction of the word 'made'. A document is made 

when and where it is perfected. An award is perfected when it is signed.”336 

 

This position of English jurisprudence was diametrically opposite to the 

practice of USA as explained above. This decision of the House of Lords compelled 

the Legislature to explain the concept of ‘award made’ in the English Arbitration Act, 

1996. Section 53 of the Arbitration Act, 1996 realized this purpose by reading: 

“Unless otherwise agreed by the parties, where the seat of the arbitration is in 

England and Wales or Northern Ireland, any award in the proceedings shall 

be treated as made there, regardless of where it was signed, dispatched or 

delivered to any of the parties.” 

 

                                                 
334 Richard Henry Moffit Outhwaite v. Robert Ralph Scrymgeour Hiscox, YCA XVII, (1992) pp. 599 - 
609 
335  Hiscox V. Outhwaite (No 2), [1991] 1 W.L.R. 545 
336 Richard Henry Moffit Outhwaite v. Robert Ralph Scrymgeour Hiscox, YCA XVII, (1992) pp. 599 - 
609 
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Thus this law diametrically shifted the English approach from “Signature 

approach” as laid down by the House of Lord to “place of arbitration approach”, 

which is also in consonance with the approach given in the Uncitral Model Law. 

Article 31(1) of the Uncitral Model law states that the award shall be deemed to 

have been made at the place of arbitration either determined by the parties or by the 

arbitral tribunal. Now this is common practice of most of the countries.337 In France 

too, the Court of Appeal in the Boots Frites case treated an award as ‘made in the 

Netherlands’ when venue of the proceedings was in the Netherlands even though it was 

signed in Versailles, France.338 

There is no case decided by any court on this issue. However, it is suggested 

that this approach though is not explicitly found in the Arbitration Act, 1940 needs to 

be developed in Pakistan. 

 

5.3.2.4  Award to be delivered to the parties. 

Delivery of award or a copy thereof to the parties is an obligation put on the 

arbitrators. Sometime this obligation is directly performed by arbitrator or arbitrators 

and sometimes any institution under which arbitration proceeding is conducted 

performs this duty339. 

Article 31 (4) of the Model law requires that a copy of award signed by the 

arbitrators shall be delivered to each of the parties. Similarly, in Pakistan when an 

award is made, Article 14 of the Arbitration Act, 1940 requires from the arbitrators to 

                                                 
337 Born, Gary. International Arbitration: Cases and Materials. Aspen Publishers, 2011. pp. 999 - 

1045 
338 Ste Dubois & Vanderwalen v. Ste Boots Frites B.V., Court of Appeal, Paris, decided on 22 
September, 1995, Rev. Arb. 1996, 100  
339 It all depends on Rules of Arbitration Institution. Sometime such Rules prohibit from direct deliver 
of the award to the parties, i.e., arbitration rules of the European Court of Arbitration provides rule 6 
that it is the duty of the Secretariat to inform the parties of the making of the award and prohibit the 
arbitrators to directly delivery of the award to the parties. 
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give a notice in writing to the parties of the making of the award and singing thereof. 

This section further obligates the arbitrator to file the award in the court if so 

requested by any of the parties. 

Delivery of the award is important in a sense period of limitation for award-debtor to 

attach the award-holder to enforce or confirm it, generally starts, however dependable 

on the applicable law, from the date of delivery. Under section 33 of the Pakistani 

Arbitration Act, 1940 time period to file objection against the award is 30 days from 

the delivery of the award340 and under section 14(2) of the Arbitration Act, 1940 the 

time period is 90 days for making application for confirmation of the award. 

 

5.3.3   The award must resolve substantive issues, not procedure matters 

All decisions of the arbitrator are not awards. Some decisions of the arbitrator are 

termed as procedural order and not even procedural or interim award. For example, 

decision of the arbitrator ordering the production of documents and refusing to 

appoint an expert. These are just procedural orders. However, procedural orders must 

be distinguished from the procedural award, such as, decision on the plea of res 

judicata or on the admissibility of a claim or counterclaim, which has lead to 

termination of arbitral proceedings, though on procedural grounds. 

 Court of Appeal of Paris has held in the Ste Sardisud case: 

“One may apply for the setting aside only of awards, i.e., of arbitrators’ 

decisions which decide totally or partly the dispute which has been submitted 

to them, be it on the merits or on jurisdiction or on another procedural issue 

which puts an end to the dispute. The decisions which do not meet this 

criterion, in whatever way they are called, belong merely to the instruction of 

the dispute and do not decide it. They may be amended subsequently by the 

arbitrators and may only be challenged together with the award.”341 

                                                 
340 Messrs Hussain Textile Mills Limited versus Messrs Dada Sons Ltd, PLD 1973 Karachi 413 
341 Ste Sardisud et al. v. Ste Technip et al., Court of Appeal, Paris, March 25, 1994 Rev. Arb. 1994, 39 
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 This is in fact ‘termination of proceedings’ criterion, which is being applied 

either by terming it ‘final disposal of the issue’342 or ‘determination of substantive 

issue’343. Therefore, a procedural order, i.e., declining jurisdiction, finally disposes of 

issue of jurisdiction is an award because it terminates proceedings to that extent and it 

also affects substantive right is an award.344 On the other hand arbitrator’s decision 

concerning the admissibility of evidence is a procedural order and not an award.345 

 This approach is moving in favor of the proposed definition in the Model, 

though not adopted for not having consensus, which reads as under: 

“Award means a final award which disposes of all issues submitted to the 

arbitral tribunal and any other decision of the arbitral tribunal which finally 

determines any question of substance or the question of its competence or any 

other question of procedure but, in the latter case, only if the tribunal terms its 

decision an award.”346 

 

 This opinion of ICC burdens the tribunal with obligation to decide as to 

whether any which determines any question of procedure, is an award or otherwise. 

However, there are always implications with such determination by the tribunal 

because it is only award which is challenged and not any other of the tribunal. It will 

be seen how such approach is endorsed by the court of different countries.  

 

5.4 Conclusion 

                                                 
342 (1999) 14 Mealy’s Intl Arb Rep 8, G-1G-7 
343 Blackaby, Nigel, Constantine Partasides, Alan Redfern, and Martin Hunter. Redfern and Hunter on 
International Arbitration. Oxford Univ Pr, 2009. pp. 513 - 583 
344 Premium Brands Operating GP Inc v. Turner Distribution, [2010] BCSC 258 (CanLII) (Supreme 
Court of British Columbia, Canada) 
345 Slocan Forest Products Ltd. v. Skeena Cellulose Inc.[2001] BCSC 1156 (CanLII) (Supreme Court 
of British Columbia, Canada) 
346 ICC Congress Series No. 2 (1984), 208 
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Award has neither been defined in the New York Convention nor in the Act, 2011. 

Same is the position of the legislations of different countries, however, in some other 

countries this term has been defined, for example, New Zealand Arbitration Act, 

1996. However, award means the decision of the tribunal on the substance of the 

dispute. The New York Convention leaves this issue of definition of award on the 

national or domestic legislation to decide. However, an award is that order of the 

tribunal which finally decide dispute between the parties and procedural order is not 

an award unless it lead to termination of proceeding.  

 The foundation requirement of award is a arbitration agreement. If there is no 

such foundation, no building of award can stand. Such agreement must be in writing 

but need not be signed. 

 The award must be signed by all the arbitrators. There are two different 

approaches on this point. One is ‘all-must-sign approach’ and second is ‘majority sign 

approach’. Pakistan though follows all-must-sign approach but the parties can opt for 

majority sign approach by providing for such stipulation in their arbitration 

agreement.  

Award is required to state reasons. The standard of this requirement gave rise to 

different approaches. Now there are three approaches, such as, ‘judgment standard 

approach’, lower threshold standard approach and the principle of proportionality. 

However, most prevailing and dominant approach is the ‘lower threshold approach’, 

which means the standard of reasons required from an award is that not equal to that 

of a judgment but lower or lesser. The same is also the approach of Pakistan. 

 The award is required to state date and place. These requirements are 

important because from the place of the award its nationality is determined. Now the 

most common practice is that where the arbitration proceeding is conducted is treated 
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as the place of the award. Earlier, English court held the place where the arbitrator 

signed the award as the place of the award, which gave rise to difficulties, therefore, 

its legislature changed this approach and now it is also following this approach of 

place of arbitration proceeding as determinative factor. The same approach is 

suggested for Pakistan in order the avoid difficulties which was faced by England. 
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Chapter No. 6 

 

Foreign Award 

 

6.1 Introduction 

Most important and difficult question is ascertaining the meaning of the award which 

can be enforced under the Act, 2011 or the New York Convention. Pakistan has two 

different legislations dealing with enforcement of awards. The Arbitration Act, 1940 

(the Act, 1940) deals with domestic arbitration awards whereas the Act, 2011, which 

implement the New York Convention, 1958 and deals with the foreign awards347.  

Section 2 of the Act, 2011 defines that foreign arbitral award is that award which is 

made in any of the New York Convention Contracting Sates or in such other States as 

may be notified by the Federal Government of Pakistan. This definition or 

determination of the scope of foreign arbitral award is, in fact, adaptation of principle 

of reciprocity provided for in the New York Convention. The New York Convention 

gives option to States that it can reserve application of the Convention to only those 

awards which are made in the territory of another Contracting States. Pakistan availed 

this option and section 2 of the Act, 2011 is not a definition of foreign arbitral award 

but the manifestation of that option. Admittedly, it is left with the law of the State 

where recognition of the award is sought to determine what constitutes an award 

enforceable under the New York Convention.348 

                                                 
347 The very Title of the Act, 2011 stats that this is “[a]n act to provide for the recognition and 
enforcement of ………..Foreign Arbitral Awards, 1958” 
348 UNCITRAL 2012 Digest of Case Law on the Model Law on International Commercial Arbitration, 
page 169: It cites decisions of Germany and Canada in support of this practice. 



159 
 

 

Admittedly, foreign award is an award made in a foreign State. But there is no 

uniform approach of different countries on the definition of foreign award. As it will 

be seen that some countries do not consider an award though rendered in a foreign 

country while applying domestic law of enforcing State or which is between the 

citizens of the enforcing State. Further, the New York Convention stipulates it 

application on the awards which are non-domestic and again there are divergent 

approaches on this terminology as well. 

This chapter, in order to understand scope of applicability of the New York 

Convention, explains the terms ‘foreign awards’ and non-domestic award as 

understood in the Geneva Convention and in the New York Convention and explains 

how the New York Convention set universal approach.  

In this Chapter Indian practice has been examined and then of the USA 

whereupon it come out how different approach both these two countries are 

following. Thereafter, Pakistan’s approach has been examined and in the last this 

Chapter concludes with suggestion which can advantageously be followed. 

 

6.2 Foreign Award under the New York Convention 

Article I of the New York Convention reads: 

“1. The Convention shall apply to the recognition and enforcement of 

arbitral awards made in the territory of a State other than the State where the 

recognition and enforcement of such awards are sought, and arising out of 

differences between persons, whether physical or legal. It shall also apply to 

arbitral awards not considered as domestic awards in the State where their 

recognition and enforcement are sought. 

2. The term “arbitral awards” shall include not only awards made by 

arbitrators appointed for each case but also those made by permanent arbitral 

bodies to which the parties have submitted. 
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3. When signing, ratifying or acceding to this Convention, or notifying 

extension under article X hereof, any State may on the basis of reciprocity 

declare that it will apply the Convention to the recognition and enforcement 

of awards made only in the territory of another Contracting State. It may also 

declare that it will apply the Convention only to differences arising out of 

legal relationships, whether contractual or not, which are considered as 

commercial under the national law of the State making such declaration.” 

 

 From the perusal of above Article of the New York Convention, it is clear that 

in order to understand or set scope of an arbitral award which can be enforced under 

the Act, 2011 or the New York Convention (or in order words, for the determination 

of the ‘nationality of the award) the following terms contribute as determinative 

factors: 

a. Awards made in the territory other State. 

b. Award not considered as domestic. 

c. Award made in a reciprocal States. 

d. Award arising out of commercial relationships. 

 Though in the succeeding paragraphs the approaches of different countries 

have been illustrated, however, the debate, in each case, revolves around scope of 

above terms. 

 Before, discussing approaches of the different countries, it is useful to see how the 

New York Convention approaches this issue differently from its predecessor, the 

Geneva Convention. 

6.2.1 Territoriality versus Universality 

The New York Convention when says that ‘the arbitral awards made in the territory of 

a State’ other than that in which it is to be enforced it gives rise to the concept of 

“universal approach” because it does not specify limited country by making general 
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reservation of the kind of ‘Contracting States. Its universal approach is somewhat 

restricted when it says that the award made in other State, excluding the awards made 

in enforcing State. However, in the succeeding paragraph it says that ‘it shall also 

apply to arbitral award not considered as domestic awards’ thus it somewhat negates 

restriction on universal approach but lead to enforce award made either within 

boundaries of a country or in another country, which otherwise falls within the scope 

of the New York Convention. 

 The general scheme of the New York Convention seems that it favor 

‘universal approach’ though it is a ‘modern tendency in international Convention’349. 

In the Geneva Convention, 1927 the applicability (or universality) of the Convention 

was restricted by two qualifications, i.e., awards made in the Contracting parties and 

award made between persons who are subject to the jurisdiction of one of the 

Contracting Parties.350 In the New York Convention, the omission of those two 

qualifications used in the Geneva Convention, and the scheme of its words gives rise 

to arguments in favor of universal approach. Especially, when it says that it not only 

applies to non-domestic awards rendered in the State but also those awards rendered 

in all other State unless territory of other States are specifically excluded by opting for 

the principle of reciprocity. Further, despite having opted for reciprocity reservation 

by two third of the Contracting States, its impact has lessen on the universal 

                                                 
349 Van den Berg, Albert Jan. The New York Arbitration Convention of 1958: Towards a Uniform 
Judicial Interpretation. Kluwer, 1981, p.12 
350 Article 1 of the Geneva Convention, 1927 reads: “In the territories of any High Contracting Party to 
which the present Convention applies, an arbitral award made in pursuance of an agreement, whether 
relating to existing or future differences (hereinafter called "a submission to arbitration") covered by 
the Protocol on Arbitration Clauses, opened at Geneva on September 24, 1923, shall be recognized as 
binding and shall be enforced in accordance with the rules of the procedure of the territory where the 
award is relied upon, provided that the said award has been made in a territory of one of the High 
Contracting Parties to which the present Convention applies and between persons who are subject to 
the jurisdiction of one of the High Contracting Parties.” 
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applicability of the New York Convention with the increase in the number of 

Contracting States, which reaches to 147.351    

 However, this principle of universality is not without restrictions. As the first 

restriction on this principle is an award which is considered as domestic one and the 

second restriction is that award made in non-Contracting State when enforcing State 

has such reservation, as is the case of Pakistan. 

 In other words, in order to understand definition of ‘foreign award’ it needs to 

be discerned from the domestic award. And in order to understand the scope of 

application of the New York Convention, the domestic award is further need to be 

discerned from non-domestic award. In other words, it is inevitable to determine 

nationality of the award for the purpose of its enforcement under the New York 

Convention. 

 In order to determine nationality of the award, there are different approaches. 

These approaches in fact revolve around the arguments that whether it is seat of the 

arbitration which determines the nationality of the award or it is the law of the 

arbitration which determines the nationality of the award. 

 In English Arbitration Act, section 100(1), foreign award or the New York 

Convention award has been defined as “an award made, in pursuance of an 

arbitration agreement, in the territory of a state (other than the United Kingdom) 

which is a party to the New York Convention”. Thus it endorses territorial approach in 

the definition of foreign award. 

 Before directly discussing Pakistani approach it is useful to discuss the USA 

and Indian approaches. 

6.3 The Indian Practice 
                                                 
351 According to UNCITRAL report on the status of the New York Convention, available at: 
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html, last visited on 
20th May 2014. 
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After independence India inherited from the British Empire both the Arbitration Act, 

1940, which deals with domestic arbitration and the Arbitration (Protocol and 

Convention) Act, 1927, which gave effect to the 1923 Geneva Protocol and the 1927 

Convention. In 1960 when India became a State Signatory to the New York 

Convention it enacted the Foreign Awards (Recognition and Enforcement) Act, 1961. 

In 1996 it enacted the Arbitration Act, 1996 inter alia in order to consolidate and 

amend the law relating to domestic arbitration, international commercial arbitration 

and enforcement of foreign arbitral award.352 This Act is divided into four parts. Part I 

deals with arbitration which is held in India, Part II deals with the enforcement of 

foreign arbitral awards, part III deals with conciliation and part IV contains the 

‘supplementary provisions’. 

 With regard to the definition of the ‘foreign arbitral award’ the following two 

cases comprehensively illustrates the Indian practice. 

6.3.1  The NPTC Case. 

The National Thermal Power Corporation (NPTC) and Singer Company and Ors 

(Singer Company entered into an agreement in 1982 at New Delhi for the supply of 

equipment, erection and commissioning of certain works in India. The contract was 

agreed to be governed by the laws in force in India and the dispute to be settled by 

way of arbitration which would be conducted by International Chamber of Commerce 

(ICC). The Arbitral Tribunal sitting in London made an interim award, which was 

challenged by NPTC under the provision of the Arbitration Act, 1940 before the Delhi 

High Court. The High Court did not set aside the award on the ground that the award 

was not governed by the Arbitration Act, 1940 rather held that the award was foreign 

award because the seat of arbitration was at London therefore it fell within the ambit 

                                                 
352 Preamble of the Arbitration Act, 1996 
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of the Foreign Awards (Recognition and Enforcement) Act, 1961. NPTC appealed the 

matter in the Supreme Court of India, where the Supreme Court found the High Court 

wrong in treating the award as a foreign award, therefore, set aside the judgment of 

the High Court and remanded the matter. The Supreme Court reached to this 

conclusion on the reasons because “the award [was] governed by the laws in force in 

India, including the Arbitration Act, 1940” therefore it was not foreign award. The 

Supreme Court gave the following definition of the foreign award: 

 “To qualify as a foreign award under the Act, the award should have been 

made in pursuance of an agreement in writing for arbitration to be governed 

by the New York Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards, 1958, and not to be governed by the law of India. 

Furthermore such an award should have been made outside India as having 

made reciprocal provisions for enforcement of the Convention. These are the 

conditions which must be satisfied to qualify an award as a 'foreign award. 

…………………………………………………………………………………

….. 

An award is 'foreign' not merely because it is made in the territory of a 

foreign State, but because it is made in such a territory on an arbitration 

agreement not governed by the law of India. An award made on an arbitration 

agreement governed by the law of India, though rendered outside India, is 

attracted by the saving clause in S. 9 of the Foreign Awards Act and is, 

therefore, not treated in India as a 'foreign award'.”353 

 

 So from the above explanation an award can only be held foreign award if it is 

made in foreign country in pursuance of an arbitration agreement—not applying 

Indian law. And if any arbitration agreement was governed by the law of India then 

consequent award would not be foreign award because the Foreign Award 

(Recognition and Enforcement) Act, 1961 will not apply in terms of it section 9 (b)354, 

                                                 
353 NPTC v. Singer Co, AIR 1993 SC 998. 
354  Section 9 of the Foreign Award (Recognition and Enforcement) Act, 1961 reads: “9. Savings.—-
Nothing in this Act shall— 



165 
 

 

therefore, by implication it would be a domestic award. This precedent was followed 

in many subsequent cases.355 Therefore, part II of the Arbitration Act, 1996 though is, 

by and large, reenactment of the provisions the 1961 Act, but it intentionally omits 

this aforesaid section 9(b). This omission even did not lend any support to evolve a 

different approach under the Arbitration Act, 1996356, until recently when the 

Supreme Court laid down a different approach in following judgment. 

6.3.2 The Bharat Aluminium Co. Case 

Briefly, the facts of the case are that Bharat Aluminium Co. (Balco) and Kaiser 

Aluminium Technical Service, Inc. (Katsi) reached an agreement in 1993 where under 

Kasti was responsible to supply and install a computer-based system for Shelter 

Modernization at Balco’s Korba Shelter. The agreement also contained provisions 

that any dispute or claim arising out of the contract would be settled by arbitration to 

be held in England in accordance with the English Arbitration law and the agreement 

was agreed to be governed by the prevailing law of India.357 

Disputes arose between the parties therefore Kasti invoked arbitration 

proceedings in London and was able to get two awards in its favor. Balco sought 

annulment of awards in India by filing two applications under section 34 of the 

Arbitration Act, 1996 before the District Court Bilaspur. The District Judge dismissed 

both the applications on 20th July 2004 holding that the applications for setting aside 

the foreign award were not tenable. Appeals in the High Court could not succeed on 

the same ground therefore Baclo invoked the corridors of the Supreme Court of India 

                                                                                                                                            
(a) prejudice any rights which any person would have had of enforcing in India of any award 

or of a availing himself in India of any award if this Act had not been passed; or 
(b) apply to any award made on an arbitration agreement governed by the law of India. 

355 The Supreme Court of India followed this precedent in Summito Heavy Industries Ltd v. ONGC Ltd 
(AIR 1998 SC 825); in Oil & Natural Gas Corporation Ltd v. Rt. Sir Michael Karr (1996 Supp Arb LR 
617 (Bom) the High Court also followed the same approach.  
356 The same approach was followed in Bhatia International v. Bulk Trading S.A. & Anr., (2002) 4 SCC 
105 and Venture Global Engineering v. Satyam Computer Services Ltd. & Anr. (2008) 4 SCC 1904. 
357 Civil Appeal No. 7019 of 2005 in the Supreme Court of India in the matter of Bharat Aluminium 
Co. verus Kaiser Aluminium Technical Service, Inc. decided on 06.09.2012 



166 
 

 

on the ratio of two earlier decisions holding that such awards were not foreign 

award.358 In a very detailed judgment five judges of the Supreme Court overruled 

earlier approach and laid down territorial approach for determination of ‘nationality of 

award’. The Court divided award into domestic and foreign in terms of seat of 

arbitration. The Court defined terms ‘domestic award’ and ‘foreign award’ by 

applying ‘the territorial approach’ in the following words: 

“In our opinion, the aforesaid provision does not, in any manner, relax the 

territorial principal adopted by Arbitration Act, 1996. It certainly does not 

introduce the concept of a delocalized arbitration into the Arbitration Act, 

1996. It must be remembered that Part I of the Arbitration Act, 1996 applies 

not only to purely domestic arbitrations, i.e., where none of the parties are in 

any way “foreign” but also to “international commercial arbitrations” covered 

within Section 2(1)(f) held in India. The term “domestic award” can be used 

in two senses: one to distinguish it from “international award”, and the other 

to distinguish it from a “foreign award”. It must also be remembered that 

“foreign award” may well be a domestic award in the country in which it is 

rendered. As the whole of the Arbitration Act, 1996 is designed to give 

different treatments to the awards made in India and those made outside 

India, the distinction is necessarily to be made between the terms “domestic 

awards” and “foreign awards”. The Scheme of the Arbitration Act, 1996 

provides that Part I shall apply to both “international arbitrations” which take 

place in India as well as “domestic arbitrations” which would normally take 

place in India. 

……………..domestic award” means an award made in India whether in a 

purely domestic context, i.e., domestically rendered award in domestic 

arbitration or in the international context, i.e., domestically rendered award in 

an international arbitration. Both type of awards are liable to be challenged 

under section 34 and are enforceable under Section 36 [Part I] of the 

Arbitration Act, 1996.”359 

 

                                                 
358 Bhatia International v. Bulk Trading S.A. & Anr., (2002) 4 SCC 105 and Venture Global 
Engineering v. Satyam Computer Services Ltd. & Anr. (2008) 4 SCC 1904. 
359 Civil Appeal No. 7019 of 2005 in the Supreme Court of India in the matter of Bharat Aluminium 
Co. verus Kaiser Aluminium Technical Service, Inc. decided on 06.09.2012 
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Further, in this judgment the concept of non-domestic award found in the New 

York Convention was brought into the notice of the Court by presenting an 

assumption that in a case “where two foreigners, who arbitrate in India, but under a 

Foreign Arbitration Act, could be claimed that the resulting award would be a “non-

domestic” award.” But the Court again negated this principle being not found in the 

Arbitration Act, 1996 and on the principle of territorial nationality of the award. Thus, 

this judgment clearly buried earlier law-governing principle by holding that “the 

territorial principle of the Arbitration Act, 1996, precludes Part I from being 

applicable to a foreign seated arbitration, even if the agreement purports to provide 

that the arbitration proceedings will be governed by the Arbitration Act, 1996.” 360 

 

6. 4 The American Practice 

Congress outlined contours of American law on this topic in section 202 of the 

Federal Arbitration Act (FAA), which reads: 

“202. Agreement or award falling under the Convention. An arbitration 

agreement or arbitral award arising out of a legal relationship, whether 

contractual or not, which is considered as commercial, including a 

transaction, contract, or agreement described in section 2 of this title, falls 

under the Convention. An agreement or award arising out of such a 

relationship which is entirely between citizens of the United States shall be 

deemed not to fall under the Convention unless that relationship involves 

property located abroad, envisages performance or enforcement abroad, or 

has some other reasonable relation with one or more foreign states. For the 

purpose of this section a corporation is a citizen of the United States if it is 

incorporated or has its principal place of business in the United States.” 

 

As the New York Convention recognizes the principles of territorial 

nationality of award when it states “award made in the territory other than the State 

                                                 
360 Ibid. 
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where recognition and enforcement of such awards are sought”. The American FAA 

has recognizes territorial principle of the nationality of award but not as absolute as is 

being followed in Indian practice, rather with certain exceptions, e.g., when award is 

considered non-domestic even though rendered in USA or when it is rendered abroad 

but involving dispute between two citizen.  These exceptions are found in section 202 

of FAA as stated above and elaborated some judgments of the superior courts as well. 

Non domestic award is also called as Bergesen award.361  

In Bergesen v. Joseph Mullar Corporation362 the court held that the award 

which was even though rendered in arbitration held in New York is not a domestic 

award because it involved a dispute between two foreign citizens. The Court of 

Appeals held: 

“Award “not considered as domestic” denotes awards which are subject to 

the Convention not because made abroad, but because made within the legal 

framework of another country, e.g., pronounced in accordance with foreign 

law or involving parties domiciled or having their principle place of business 

outside the enforcing jurisdiction.” 

The same view was endorsed by the Court of Appeal in another case when it 

held the award rendered in United States as non domestic because the dispute giving 

rise to award involved two non-domestic parties and a United States corporation.363 

6.4.1  Award is not foreign even though rendered in a foreign country. 

As already been stated been stated that under section 202 of FAA an award, even 

though rendered abroad, arising out of such a relationship which is entirely between 

citizens of the United States does not fall under the Convention unless that 

relationship involves property located abroad, envisages performance or enforcement 

                                                 
361 This name was assigned by Professor George Bermann, Professor, Columbia University, while 
delivering lecture in Columbia University Law School on 24.10.2013 on the ground that Bergesen v. 
Joseph Mullar Corporation is the first judgment in USA on this concept. 
362 Bergesen v. Joseph Mullar Corporation, 710 F. 2d 928 (2d Cir. 1983). 
363 Yusuf v. Toys, 126 F. 3d15 (2d Cir. 1997). 
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abroad, or has some other reasonable relation with one or more foreign states. This is 

a limitation on the territorial approach on the nationality of the award found in the 

New York Convention. Thus, any award even though rendered abroad is deemed to 

be a domestic award if it is between two US citizens.364 

The same approach has been more clearly applied in the case of Brier v. 

Northstar Marine Inc.365 The facts of the case in brief were that on October 21, 1990, 

John H. Brier, Jr., the owner of the vessel were traveling from Connecticut to 

Maryland aboard a yacht named the M/Y Joanie Bee. When the vessel, the M/Y 

Joanie Bee ran aground, John H. Brier and Captain Risko, the owner and operator of 

Northstar Marine, Inc. reached on the Lloyd’s Standard Form of Salvage Agreement 

(LOF Agreement) for re-floating and salvage of the vessel. The LOF Agreement 

provided that all disputes between the parties be arbitrated at Lloyd’s of London in 

England and that English law will govern the resolution of any dispute. When the 

Northstar Marine, Inc. claimed an amount of $ 38, 250.00 as a cost for the re-floating 

and towing of the vessel, John H. Brier refused to pay the same and instituted this suit 

for a declaratory judgment that LOF Agreement was an invalid contract. The 

Northstar Marine Inc. resisted the suit by invoking arbitration clause under the New 

York Convention. In this case both the parties were citizen of the United States 

therefore under section 202 of FAA the New York does not apply unless matter falls 

within any of the exceptions provided therein. The court went into inquiry to find out 

whether the matter fall in any of the exceptions, which are: 

i. Is the property located abroad? 

ii.  Does the agreement envisage performance abroad? 

iii.  Does the agreement envisage enforcement abroad? 

                                                 
364 Ibid. 
365 Brier v. Northstar Marine Inc., 1992 WL 350292 (D.N.J. April 28, 1992) 
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iv. Does the agreement have some other reasonable relation with one or more 

foreign States? 

The Court found that the property involved in this case was the vessel, which 

was registered in the State of Connecticut and remained located off the Coast of New 

Jersey, and not abroad. The performance of the agreement required, the Court found, 

refloating the vessel and towing it to Canyon Club Marina, in New Jersey and not the 

abroad. Regarding enforcement of agreement the Court found New Jersey district to 

be the proper place to enforce an arbitral award and not London, therefore, the 

enforcement of the agreement beard no reasonable relations to London.  

Regarding any other reasonable relation with one or more foreign states, 

Northstar Marine Inc. argued that “it is undisputed that Lloyd’s sits in London, 

England and that English law controls their arbitrations and any appeal 

thereof………..[which] encompass[ed] the reasonable relation with London, 

England.” But the Court did not agree that on the ground that the reasonable 

relation with the foreign forum is not created by the document itself. The court 

held that “the only avenue which would bring this particular issue before the 

court is where a document has been signed by the parties, compelling foreign 

arbitration, and all the parties are United States citizens.” 366 Thus, the Court 

endorsed and explained the approach found in section 202 of FAA and put 

restriction on the territorial nationality of award if the parties are US citizens. 

Thus the award was treated as domestic award. 

 6.4.2 Award in not domestic even though rendered in the United States. The 

Bergesen Case—The facts in brief of this case are that Sigval Bergesen, a Norwegian 

shipowner entered into three charter parties in 1969, 1970 and 1971 with Joseph 

                                                 
366 Ibid. 
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Muller Corporation, a Swiss company, for the transportation of chemicals from the 

United States to Europe, containing an arbitration clause providing for arbitration in 

New York under American Arbitration Association. In 1972, in the dispute the penal 

rendered an award of $61,406.09 with interest in favor of Bergesen. 

Thereafter Bergesen initially sought enforcement of the award in Switzerland, 

a country of Muller’s residence, where Muller successfully resisted enforcement. In 

1981, Bergesen filed a petition in the United States District Court for the Southern 

District of New York to confirm the arbitration award, where it was confirmed on the 

ground that the Convention applied to arbitration awards rendered in the United States 

involving foreign interests.367
 

On appeal the Circuit Judge for the Federal Court of for the second Circuit 

was to decide whether the Convention applied for enforcement of the arbitration 

award rendered in the United States, which was surely not territorially a "foreign" 

award but can be an award "not considered as domestic" within the meaning of the 

Convention. The Court of Appeal held that the award was a non-domestic award 

within the meaning of the New York Convention because the case involved two 

foreign entities. The judgment explained the concept of non-domestic award: 

“……The Convention did not define non-domestic awards. The definition 

appears to have been left out deliberately in order to cover as wide a variety 

of eligible awards as possible, while permitting the enforcing authority to 

supply its own definition of "non-domestic" in conformity with its own 

national law. Omitting the definition made it easier for those states 

championing the territorial concept to ratify the Convention while at the same 

time making the Convention more palatable in those states which espoused 

the view that the nationality of the award was to be determined by the law 

governing the arbitral procedure. We adopt the view that awards "not 

considered as domestic" denotes awards which are subject to the Convention 

not because made abroad, but because made within the legal framework of 
                                                 
367 Bergesen V. Joseph Muller Corp, 548 F.Supp. 650 (S.D.N.Y.1982). 
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another country, e.g., pronounced in accordance with foreign law or 

involving parties domiciled or having their principal place of business outside 

the enforcing jurisdiction. [reference omitted]. We prefer this broader 

construction because it is more in line with the intended purpose of the treaty, 

which was entered into to encourage the recognition and enforcement of 

international arbitration awards, see Scherk v. Alberto Culver Co., 417 U.S. 

506, 520 n. 15, 94 S.Ct. 2449, 2457 n. 15, 41 L.Ed.2d 270 (1974). Applying 

that purpose to this case involving two foreign entities leads to the conclusion 

that this award is not domestic.”368 

 

From this judgment it is clear that USA approach is different from the Indian 

approach. This case has defined non-domestic award for the first time. From this time 

onwards any award which even though is rendered in United States but made within 

legal framework of another country, e.g., pronounced in accordance with foreign law 

or involving parties domiciled or having their principal place of business outside the 

enforcing jurisdiction, will be non-domestic award and thus will be enforceable under 

FAA. 

 

6.5 Pakistani approach 

(A case study of the Taisei Corporation versus A.M. Construction Company Pvt. 

Limited case)369 

6.5.1 Facts of the Case 

Taisei Corporation is a company incorporated in Japan having its head office in 

Tokyo. Taisei Corporation entered into main contract with National Highway 

Authority of Pakistan (NHA) for improvement of Kararo-Wadh Section of National 

Highway (N-25), in the province of Baluchistan, Pakistan. Later on, A.M. 

Construction Company (private) Limited (A.M. Company) incorporated in Pakistan 

                                                 
368 Bergesen v. Joseph Muller Corp., 710 F.2d 928 (2d Cir. 1983). 
369 PLD 2012 Lahore 455 
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having its head office in Lahore and Regional Office in Karachi entered into a 

Subcontract with Taisei Corporation for tentative sub-price of Rs. 927,081,500/- 

calculated on the basis of estimated Bill of Quantities (BOQ) for carrying out such 

Subcontract Works as were specified therein (the Sub-Contract Agreement), which 

was signed on 19.05.2007 at Taisei Corporation’s office at Karachi. It was provided in 

Clause 19.1 of the General Conditions of the Subcontract Agreement that: 

“19.1. if a dispute of any kind whatsoever arises between the Contractor 

and the Subcontractor in connection with, or arising out of, the subcontract 

or the execution of the Subcontract Works, whether during the execution of 

the Subcontract works or after their completion and whether before or after 

the repudiation or other termination of the Subcontract, then the Contractor 

or the Subcontractor may give a notice of such dispute to the other party, in 

which case the parties shall attempt for the next fifty-six days to settle such 

dispute amicably before the commencement of arbitration. Such notice 

shall state that it is made pursuant to this Clause. Any dispute which has 

not been amicably settled within fifty-six days after the day on which such 

notice is given shall be finally settled under the Rules of Conciliation and 

Arbitration of the International Chamber of Commerce by one or more 

arbitrators appointed under such Rules. The place in which any such 

arbitration is held shall be Singapore. Arbitration may be commenced prior 

to or after completion of the Subcontract Works provided that the 

obligations of the Contractor and the Subcontractor shall not be altered by 

reason of the arbitration being conducted during the process of the 

Subcontract Works.” 

  

Pursuant to the request of the A.M Company for arbitration, the ICC 

International Court of Arbitration appointed Ms. Teresa Cheng, SC as the Sole 

Arbitrator in the matter. The Sole Arbitrator made her Award on 9.9.2011, 

whereunder the claims of A.M. Company except one were dismissed and the A.M. 

Company was directed to make the following payment to Taisei Corporation: 
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a. Rs. 158,135, 576/- as payment for the Taisei Corporation 

counterclaims. 

b. Rs. 23,073, 952/- as the Taisei Corporation’s cost of the Arbitration. 

c. US$ 42,500/- to reimburse the Taisei Corporation for cost of 

arbitration comprising of fee and expense of the Sole Arbitrator and 

the ICC administrative expenses. 

Both the parties were duly notified of the Award on 12.09.2011 by the ICC 

International Court of Arbitration.  

On 22.09.2011 A.M. Corporation filed an application under section 14 of the 

Arbitration Act, 1940370 (of Pakistan) in the Court of Mr. Ch. Ghulam Murtaza Uppal, 

Civil Judge Lahore (the CJ Lahore) against Taisei Corporation and against the Sole 

Arbitrator for filing the Award in Court, with, inter alia, the following pleadings: 

The applicant (A.M Company) intends to challenge the Award and to file its 

objections in this regard. It is the Applicant’s position that the Arbitrator has 

misconducted herself as well as the arbitration proceedings, [therefore] the 

award is invalid, contrary to the law and public policy of Pakistan, 

unenforceable and merits to be set aside, and that the matter deserves to be 

remitted/referred to arbitration for reconsideration. The applicant deserves the 

right to initiate and file all appropriate proceedings in this regard, once the 

Award and the entire record of the arbitration proceedings is submitted before 

this court as prayed. The present application is therefore being filed without 

                                                 
370 Section 14 of the Arbitration Act, 1940 reads: 
“14. Award to be signed and filed.—(1) When the arbitrators or umpire have made their award, they 
shall sign it and shall give notice in writing to the parties of the making and signing thereof and of the 
amount of fees and charges payable in respect of the arbitration and award. 
 (2) The arbitrators or umpire shall, at the request of any party to the arbitration agreement or 
any person claiming under such party or if so directed by the Court and upon payment of the fees and 
charges due in respect of the arbitration and award and of the costs and charges of filing the award 
cause the award or a signed copy of it, together with any depositions and documents which may have 
been taken and proved before them, to be filed in Court, and the Court shall thereupon give notice to 
the parties of the filing of the award. 
 (3) Where the arbitrators, or umpire state a special case under clause (b) of section 13, the 
Court, after giving notice to the parties and hearing them, shall pronounce its opinion thereon and such 
opinion shall be added to, and shall form part of, the award.” 
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prejudiced to the rights of the Applicant to challenge the arbitration 

proceedings and the Award and seeking all appropriate reliefs. 

 

6.5.2 Legal course adopted by the Courts in Pakistan.  

6.5.2.1  The stand of Civil Court. Taisei Corporation vide application dated 

29.10.2011, under Order VII rule 10 of the Code of Civil Procedure371 challenged, 

inter alia, the statutory jurisdiction of the CJ Lahore on the grounds that “the Award 

is a ‘foreign award’ under section 2(e) of the Recognition and Enforcement 

(Arbitration Agreement and Foreign Arbitral Awards) Act, 2011 (the Act, 2011), 

therefore, jurisdiction to adjudicate matters in relation thereto, as per section 3 of the 

Act, 2011 has been vested in a High Court. 

The CJ Lahore held regarding the objection of Taisei Corporation that under 

the Act, 2011 the Civil Court lacked jurisdiction that according to clause 3.2 of 

special conditions of sub-contract (which is to be construed as part of Subcontract 

agreement)372 governing Law was the law in force at the time in Pakistan and there is 

no doubt in it that time at the time of execution of the Subcontract agreement was 

Arbitration Act, 1940. It was further held that if arbitration proceedings commenced 

when the Arbitration Act, 1940 was in field, enforcement of and objections to the 

Award will be governed by the Arbitration Act, 1940 and not by the subsequent 

statute, even if, Award is delivered after the new statute came into force. The Civil 

Court further concluded that it is very much clear that arbitration Award in question 

                                                 
371 Rule 10 of Order VII of Code of Civil Procedure reads: “10. Return of plaint.—(1) The plaint shall 
at any stage of the suit be returned to be presented to the Court in which the suit should have been 
instituted. 
Procedure on returning plaint.—(2) On returning a plaint the Judge shall endorse thereon the date of its 
presentation and return, the name of the party presenting it, and a brief statement of the reasons for 
returning it.” 
372 Clause 3.2 of the Subcontract reads: “Governing Law: The law to which the Subcontract is to be 
subject and according to which the Subcontract is to be construed shall be as specified in Special 
Conditions of the Subcontract”. 
Clause 3.2 of Special Conditions reads: “3.2. The Governing Law shall be the law in force at the time 
in Pakistan.” 
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was not a Foreign Award, therefore, this Court has jurisdiction to proceed with the 

matter. Thus application of the Taisei Corporation under Order 7 rule 10 of the Code 

of Civil Procedure praying for return of suit of A.M. Corporation to be presented in 

proper court was dismissed on 28.01.2012. 

6.5.2.2  Decision of the High Court. Taisei Corporation Challenged the order 

the CJ Lahore in the Lahore High Court, Lahore by filing Civil Revision, which was 

decided on 27.04.2012, inter alia, on the following ratio: 

“Section 3 of the Act, 2011confers upon the Court constituted under section 

2(d) of the Act, 2011 the exclusive jurisdiction with respect to the matters 

relating to or arising from the Act, 2011. Section 14 of the Arbitration Act, 

1940 is not one of such kind of legal proceedings which have been visualized 

or given to be decided by the Court constituted under the Act, 2011. it is thus 

unequivocally clear that there was no justification for [Taisei Corporation] to 

have raised an objection under Order 11, rule 10 of CPC upon the application 

moved by [A.M. Company] before the Civil Court Lahore as in case the 

learned Civil Judge returns the proceedings initiated by [A.M. Company] 

under section 14 of the Arbitration Act, 1940 there is no legal competence for 

the court constituted under section 2(d) of the Act, 2011 to entertain the said 

application under section 14 of the Arbitration Act, 1940. 

Section 6 of the Act, 2011 deals with the powers of the Court defined in 

section 2(d) which is a High Court. And such other superior court in Pakistan 

as may be notified by the Federal Government of Pakistan in the official 

gazette to recognize and enforce a foreign arbitral award. It is matter of 

record that no application before any court constituted under section 2(d) for 

recognition and enforcement of award in question as foreign arbitral award 

was moved by the [Taisei Corporation] till the institution of the application 

under section 14 of the Arbitration Act, 1940 by [A.M. Company]. Section 

10(1) of the Act, 2011 in this context attains great importance in which only 

Arbitration (Protocol and Convention) Act of 1937 has been repealed. The 

provisions of Arbitration Act, 1940 have not been at all touched what to say 

of being repealed by section 10 of the Act, 2011. There are no parallel 

provisions provided in the Act, 2011 envisaging the various rights created in 

favor of a party affected by an award to seek the remedies provided for in the 
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Act, 1940. To be more specific there is no provision equivalent to section 14 

read with section 30 and 33 of the Arbitration Act, 1940 in the Act, 2011. The 

legislature having not specifically repealed the provisions of Arbitration Act, 

1940 therefore the remedies which are available to [A.M. Company] under 

section 14 of the Arbitration Act, 1940 cannot be said to have been lost by 

enforcement of the Act, 2011. No justification has been conferred upon the 

Court constituted under section 2(d) of the Act, 2011 to entertain the 

application of the nature of section 14 of the Arbitration Act, 1940. The court 

constituted under section 2(d) of the Act, 2011 has been created with specific 

limited powers of giving recognition and enforcement to a foreign arbitral 

award, if the said Court does not refuse to recognize a particular foreign 

arbitral award. The general powers conferred upon the ordinary civil courts 

under section 14 of the Arbitration Act, 1940 and the other provisions of the 

said statute remain available to a party affected by an award therefore the 

plea raised by [Taisei Corporation] that the civil courts at Lahore has no 

statutory jurisdiction to entertain the application under section 14 of the 

Arbitration Act, 1940 is without any merits. The learned Civil Judge certainly 

does not have the powers which are envisaged by section 6 of the Act, 2011. 

The learned Civil Judge was thus fully justified to reject the application 

moved by Taisei Corporation under Order VII, rule 10 of CPC.”373 

 

The Single Judge of the Lahore High Court further endorsed the decision of 

the CJ Lahore, holding on the strength of Hitachi Limited and Another Versus Rupali 

Polyester and Others (1998 SCMR 1618), that: 

“In the present case the parties having specifically agreed that the 

Subcontract shall be governed by the Pakistani law, the Award in question is 

undoubtedly a domestic Award to be dealt with in accordance with the 

Pakistan law agreed between the parties at the time when the Subcontract was 

being settled and finally executed between the parties in the year 2007. It is 

also important to note that the petitioner did not raise any objection to the 

jurisdiction of the Pakistani courts in this matter”.374 

 

                                                 
373 Ibid. 
374 Hitachi Limited and Another Versus Rupali Polyester and Others, 1998 SCMR 1618. 
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6.5.2.3  Appeal in the Supreme Court. Taisei Corporation being dissatisfied 

with the decision of the Lahore High Court has further challenged it in the Supreme 

Court of Pakistan by filing a petition for leave to appeal. The Supreme Court has 

granted leave to Taisei Corporation vide Order dated 8.8.2012 which reads: “Leave to 

appeal is granted, inter alia, to examine that the Award in question is a Foreign 

Award or a Pakistani Award.”375 

 

6.5.3 Comments: Predictably, the decision of the Supreme Court will resolve the 

controversy with respect to: 

a. Application of Arbitration Act, 1940 and the Recognition and Enforcement 

(Arbitration Agreement and Foreign Arbitral Awards) Act, 2011; 

b. Territorial jurisdiction of the courts in Pakistan to interfere in arbitral 

process having character of international or foreign, but not domestic one; 

and  

c.  Or at least definition of Foreign Arbitral Award and Domestic Arbitral 

Award; 

However, the decision of the High Court has set certain very interesting, 

academically, jurisprudential trends in arbitration law which are critically analyzed 

keeping in view national and international trends. The High Court has held that: 

1. The High Courts constituted under section 2(d) of the Act, 2011 are not legally 

competent to entertain the application under section 14 of the Arbitration Act, 

1940 therefore said application if filed in civil court under the Arbitration Act, 

1940 cannot be returned even if the matter involves Foreign Arbitral Awards. 

                                                 
375 Civil Appeal No. 722 of 2012 
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2. Because the legislatures have not specifically repealed the provisions of 

Arbitration Act, 1940 therefore the remedies which are available to parties 

under section 14 of the Arbitration Act, 1940 cannot be said to have been lost 

by enforcement of the Act, 2011. 

3. When the parties have specifically agreed that the contract shall be governed 

by the Pakistani law then the Award in question will undoubtedly be a 

domestic Award. 

A critical glance over these three points will reveal that these points are 

contradictory to each other. On the one hand it has been held when the parties to the 

contract have agreed that the contract shall be governed by Pakistani law then the 

Award in question is Domestic Award.  Thus the application and jurisdiction of the 

Act, 2011 has been excluded.  On the other hand it has been held that as the 

legislatures while enacting the Act, 2011 have not specifically repealed the provisions 

of the Arbitration Act, 1940 therefore remedies available in the Arbitration Act, 1940 

do not get lost by the enforcement of the Act, 2011. Thus, the Act, 2011 presumed to 

have been applicable, however, in supplement to the Arbitration Act, 1940. 

There are two different regimes in Pakistan which deals with arbitration. The 

Arbitration Act, 1940 deals with domestic awards as is evident from its very preamble 

which states, “Whereas it is expedient to consolidate and amend the law relating to 

arbitration in Pakistan. The second regime is called the Recognition and Enforcement 

of (Arbitration Agreement and Foreign Arbitral Awards) Act, 2011 which repealed 

the Arbitration (Protocol and Convention) Act, 1937, an earlier regime for the same 

purpose of recognition and enforcement of foreign arbitral awards. The Act, 2011 was 

enacted with the purpose of providing for a regime for the recognition and 

enforcement of arbitration agreement and foreign arbitral award. This Act was 
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enacted pursuant to the United Nation Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, 1958 (the Convention) because Pakistan 

was signatory to it.376 The Act, 2011 itself provides that the provisions of the 

Convention will only be applicable in Pakistan through this Act but also in the event 

of inconsistency between the Convention and the Act, 2011, the provisions of the 

Convention will prevail.377 Thus in order to understand and interpret the provisions of 

the Act, 2011, the Convention is the main source. The Convention provides that it 

also applies to arbitral awards not considered as domestic awards in the State where 

their recognition and enforcement are sought.378 

Pakistan being signatory to the New York Convention also proposed 

amendment in Article 1 of the Draft Convention. The said proposal also reflects it 

intention at the time of drafting the New York Convention, therefore, is very relevant 

to this discussion. The proposed amendment reads: 

“Paragraph 1: may be reworded as follows to make it Simpler. 

“Subject to Para 2 of this article, this convention shall apply to recognition 

and enforcement both of arbitral awards made abroad and of arbitral awards 

arising out of differences between persons, whether physical or legal, 

domiciled in territories of different states”.379 

 

From the reading of this proposal advanced by Pakistan’s representative it 

clear that it was comprehension of the representative that this Convention not only 

applies to award made abroad but also to award made in the country but involves 

parties domiciled in different states.  

                                                 
376 Preamble of the Act, 2011. 
377 Section 8 of the Act, 2011. 
378 Article I(1) of the New York Convention. 
379 Consideration of the Draft Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards by United Nation Conference on International Arbitration, (item 4 on the Agenda), 16th May 
1958  
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As stated earlier, some countries have one legal regime both for domestic 

arbitral awards and foreign arbitral awards. India has enacted ‘the Arbitration and 

Conciliation Act, 1996’ which in fact consolidates and amend the law relating to 

domestic arbitration, international commercial arbitration and enforcement of foreign 

arbitral awards. Similarly, the English Arbitration Act, 1996 is also applicable to both 

the domestic arbitration and international commercial arbitration because in it the 

features of both the international and commercial arbitration have been consolidated. 

Whereas, in Pakistan there is clear, distinctive and separate legislations for the 

domestic arbitration and international commercial arbitration. And the scope of each 

of these two legislations is also separate and exclusive to each other. Therefore, the 

assertion as found in Taisei Corporation case that the remedies provided in the 

Arbitration Act, 1940 do not get lost even in the matter of foreign arbitration 

whereupon the Act, 2011 applies on the ground that such remedies are not provided in 

the Act, 2011, which has not specifically repealed the Arbitration Act, 1940. 

Leaving aside the Taisei Corporation case, the Superior Courts of Pakistan 

have been applying the Act, 2011, or its predecessors Ordinances, or the Act, 1937, to 

matters involving international commercial arbitration and the Arbitration Act, 1940 

to the matters involving the domestic arbitration. In the case of Nan Fung Textiles Ltd, 

Hong Kong versus H. Pir Muhammad Shamasuddin (the Nan Fung case) the Single 

Judge of High Court has examined the scope of the jurisdiction of the court in relation 

to a foreign award and has held that foreign awards are enforced under section 7 of 

the Act of 1937 and section 30 and 35 of the Arbitration Act, 1940 do not find place 

in section 7 of the Act, 1937 therefore are not applicable.380 More clearly and 

unambiguously has been stated in case of Nan Fung Textiles Limited versus Sadiq 

                                                 
380 Nan Fung Textiles Ltd, Hong Kong versus H. Pir Muhammad Shamasuddin, PLD 1979 Karachi 762 
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Traders Limited that the provisions of Arbitration Act, 1940 do not apply to foreign 

award which is covered by the Act of 1937 because if this was the intention of the 

legislature then similar provisions would have been inserted in the Act of 1937. 

Therefore, foreign award cannot be challenged under the Arbitration Act, 1940. 

Additionally, the Arbitration Act, 1940 far from prohibiting an arbitration covered by 

the Act of 1937 recognizes it by force of section 47 of Arbitration Act, 1940.381 Thus 

the scope of Arbitration Act, 1940 and the Act of 1937 has been established and 

clearly separated as far back as 1979 in the decisions of the superior judiciary. 

In the Marines Limited case the petitioner filed petition under sections 30 and 

33 of the Arbitration Act, 1940 challenging the Award made in London, the High 

Court of Sindh held that grounds for challenging the Award and its enforceability are 

specifically mentioned in section 7 of the Act of 1937 and the provisions of sections 

30 and 33 of the Arbitration Act, 1940 are not applicable in respect of foreign Award. 

Further the objection provided in section 7 of the Act of 1937 cannot be pressed into 

service by independent proceedings but in the same proceeding initiated under section 

7 of the Act for the purpose of enforcement of the Award.382 

However, in Pakistan an award which was neither a foreign award nor a 

domestic, in this way not falling within the scope the Act, 1937 neither the Arbitration 

Act, 1940, could be enforced in Pakistan under the provisions of the CPC, provided 

the agreement was concluded in Pakistan. This principle was firstly laid down in 

Messrs Yangtze (London) Ltd. versus Barlas Brother383. In this case the Court held: 

                                                 
381 Nan Fung Textiles Limited versus Sadiq Traders Limited, PLD 1982 Karachi 619; and Avari Hotel 
Ltd versus Hilton International Co., PLD 1985 Karachi 465, also holds that when parties has opted to 
apply different forum of arbitration in relation to their dispute, such forum is situated outside Pakistan 
and having its own rules, then the arbitration contemplated by the parties is not arbitration under the 
Arbitration Act, 1940, therefore, Arbitration Act, 1940 is not applicable. 
382 1987 CLC 1299 
383 Messrs Yangtze (London) Ltd. versus Barlas Brother, PLD 1961 SC 573 
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“Award made by foreign arbitrators could, even before the arbitration (Protocol 

and Convention Act, 1937 was enacted, be enforced by action on the award 

provided the agreement to submit the differences to arbitration was made within 

the jurisdiction of the local courts.”384 

 

 This principle was again applied in China National Machinery Import 

and Export Corporation v. Tufail Chemical Industries Ltd385  wherein the court 

relying on the Messrs Yongtze case held that though the award rendered in China was 

not enforceable either under the Arbitration Act, 1940 or under the Act, 1937 but was 

enforceable by filing a suit under section 151 of the CPC. 

  

6.5.4 Latest practice of the superior courts in Pakistan. The latest practice of the 

superior courts on this issue also follows the same ratio. In the case of Hassanali & 

Co. Cotton Private Limited versus Poly Cotton, S.A the plaintiff filed a suit with the 

prayer, inter alia, to declare the Award delivered by the Liverpool Cotton Association 

Limited at Liverpool as place of arbitration is mala fide, illegal and contrary to the 

law and not enforceable, whereupon, the High Court of Sindh has held that the Award 

made by the Liverpool Cotton Association is a foreign Award and the provisions of 

the Act of 1937 are fully attracted and the provisions of the Arbitration Act, 1940 are 

not attracted therefore the suit of the plaintiff is not maintainable. However, the 

plaintiff can raised these issues before the court where the award is filed for its 

enforcement under the Act of 1937. Therefore, the petition filed under section 30 and 

33 of the Arbitration Act, 1940 was dismissed.386   

In another case titled as Far Eastern Impex Private Limited versus Quest 

International Mederland BV, the High Court of held that the discretion available to 

the Court under section 34 of the Arbitration Act, 1940 is not available under the 

                                                 
384 Ibid. 
385 China National Machinery Import and Export Corporation v. Tufail Chemical Industries Ltd, CLD 
2005 Karachi 1577 
386 Hassanali & Co. Cotton Private Limited versus Poly Cotton, S.A, PLD 1996 Karachi 416 
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Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) 

Ordinance, 2007387 and the same distinction was highlighted in the Messrs Travel 

Automation case.388  

From the perusal of all above cited cases the unambiguously clear practice of 

the superior courts has been that to apply the Act, 2011 or its predecessors repealed 

Ordinances or the Act, 1937 to foreign awards exclusively without any reference or 

application of the Arbitration Act, 1940. 

The second reason given in the Taisei Corporation case is that when the 

parties have specifically agreed that the contract shall be governed by the Pakistani 

Law then the Award in question is undoubtedly a domestic Award, irrespective to 

nature of contract or seat of arbitration. This reason has got strength from an earlier 

case decided by the Supreme Court of Pakistan titled as Hitachi Limited and another 

versus Rupali Polyester and others wherein it has been held that “in view of section 

9(b)389 of the Arbitration (Protocol and Convention) Act, 1937 the award in question 

cannot be treated as foreign award as the same is made on an arbitration agreement 

governed by the law of Pakistan, [therefore] it must follow that the same is domestic 

award and the provisions of the Arbitration Act, 1940 would be applicable.”390  

The Hitachi case further categories three different kinds of law which apply 

on arbitration, which the parties are at liberty to choose, i.e, the law of the arbitration 

agreement; curial law; and the proper law of the reference. In order to determine the 

proper law of arbitration when the arbitration agreement is embedded in the main 

agreement and there is an absence of any contrary express provision specifying the 

applicable law, the Hitachi Limited case holds “the proper law of arbitration 

                                                 
387 Far Eastern Impex Private Limited versus Quest International Mederland BV, 2009 CLD 153 
388 2006 CLD 497 
389 Article 9 (b) of the Arbitration (Protocol and Convention) Act, 1937 reads, “Nothing in this 
Act shall apply to any award made on an arbitration agreement governed by the law of Pakistan”. 
390 Hitachi Limited and another versus Rupali Polyester, 1998 SCMR 1618 
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agreement will be the same, which is applicable to the main agreement.” If the parties 

fail to choose the law governing the arbitration proceedings, the proceedings will be 

governed by the law of the country in which the arbitration is held. 

In fact, the dictum which the Supreme Court has laid down in Hitachi Limited 

case is the interpretation of section 9(b) of the Arbitration (Protocol and Convention) 

Act, 1937 and determination of the law of arbitration agreement when there is neither 

a separate arbitration agreement nor any express provisions in this regard is made in 

the main contract agreement. The court further subscribed to the view projected in the 

well-known treatise “The Law and Practice of Commercial Arbitration in 

England”.391 However, the court has differed with the dictum laid down by the Indian 

Court in the case of Simito Heavy Industries Ltd versus Oil and Natural Gas 

Commission392 wherein it is held that the Courts of the country whose substantial laws 

govern the arbitration agreement are competent in respect of all matters arising under 

the arbitration agreement, and the jurisdiction exercised by the Court of the seat of 

arbitration is merely concurrent and not exclusive and strictly limited to matters of 

procedures and that all other matters in respect of the arbitration agreement fall within 

the exclusive competence of the country whose laws govern the arbitration agreement. 

The Supreme Court of Pakistan held that it did not ‘subscribe to the view that the 

jurisdiction of the courts of seat of arbitration in respect of curial law is concurrent 

with the courts of the country whose substantive law is the governing law of the 

arbitration agreement’ observing that the Courts of the seat of the arbitration can deal 

with the procedural matters more effectively and conveniently.  The judgment further 

holds that: 

                                                 
391 Mustill, Michael J, and Stewart C Boyd. The Law and Practice of Commercial Arbitration in 
England. Butterworths London, 1989. 
392 Civil Appeal No. 3185 of 2002 decided on 28th July, 2010 by the Supreme Court of India available 
at http://indiankanoon.org/doc/1092394/, last visited on 22nd September 2013. 
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“In our view, the question whether the arbitrators should be removed or 

should not be removed is to be determined under the I.C.C. Rules by the 

English Court which have jurisdiction to apply English curial law. However, 

it may be clarified that Pakistan Courts will be competent  go into the 

question, whether the arbitrators and /or the chairman have misconducted 

themselves or the proceeding, while considering the ground for setting aside 

the awards under section 30 of the arbitration act 1940.” 

 

 The immediate implication of the Hitachi case was that almost all the 

international commercial agreements which were reached subsequent to this decision 

the parties opted to apply foreign law to govern their contracts, embedding arbitration 

clauses. The reference can be made to a few such contracts which reached to the 

Court in different cases, i.e., Messer Travel Automation Pvt. Ltd versus Abacus 

International Pvt. Ltd393; Far Eastern Impex Pvt. Ltd versus Quest International 

Nederland BV394. This was, in fact, the Hobson’s choice left with the parties if they 

wanted their international commercial contracts were to be governed by the Act, 1937 

and the Award if made by any tribunal be treated as foreign Award at the time of its 

execution in Pakistan. 

 Another consequential continuous impact of this judgment is that the 

arbitration is held in foreign countries and curial law is always the law of that country 

therefore the legal and arbitration practitioners in Pakistan have very rear change to be 

engaged in those matters. Even if they are engaged in those matters they need to equip 

                                                 
393 2006 CLD 497. In this agreement the parties opted in Article 18 of the agreement that “All disputes 
arising out of or in connection with this Agreement, including any question regarding its existence, 
validity or termination, shall be referred to and finally resolved by arbitration in Singapore in 
accordance with the Arbitration Rules of the Singapore International Arbitration Center for the time 
being enforce which rules are deemed to be incorporated by reference into this clause. The Law of 
arbitration shall be international Arbitration Act. 
394 2009 CLD 153. In this agreement the parties opted to govern their agreement by Dutch law and all 
disputes arising out of or in relation to the agreement was to be submitted to Arbitration for settlement 
under the rules of Conciliation and Arbitration of the International Chamber of Commerce, by one 
arbitrator appointed in accordance with such rules and the Arbitration shall be held at Geneva, 
Switzerland and shall be conducted in English. 
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themselves with curial law of arbitration applicable at the seat of arbitration. Thus 

arbitration activities in Pakistan are doubly adversely being affected. 

If the Taisei Corporation case is analyzed keeping in view the 

recommendations of the United Nations Commission on International Trade Law 

adopted in 2006 providing that for the purpose of enforcement the courts should rely 

on domestic law, which is permitted under Article VII of the New York 

Convention395, if it is more favorable than the New York Convention. However, in 

this case the Court has adopted a regime which is more hostile than that of the New 

York Convention.  

 

6.6 Conclusion 

From the above study some very interesting points have come to fore. Firstly, there 

are two laws which are being applied in Pakistan for the enforcement of arbitral 

awards. One is the Arbitration Act, 1940 which applies on the enforcement of 

domestic arbitral awards and the other one is the Act, 2011 which applies for the 

enforcement of foreign arbitral awards. Therefore, the definitions of foreign award 

and domestic award are very important. 

Under the New York Convention there is need not only to define foreign 

award but also non-domestic award vis-à-vis domestic award because the New York 

Convention not only applies on the foreign award but also on the non-domestic award. 

So, it is nationality of the award—foreign, non-domestic, domestic—which 

determines applicability of the New York Convention. 

                                                 
395 Article VII of the New York Convention states that “the provisions of the present Convention shall 
not affect the validity of multilateral or bilateral agreements concerning the recognition and 
enforcement of arbitral awards entered into by the Contracting States nor deprive any interested party 
of any right he may have to avail himself of an arbitral award in the manner and to the extent allowed 
by the law or the treaties of the country where such award is sought to be relied upon. 
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The Indian Supreme Court, in the NPTC case, applied law-governing principle 

and held that even if an award was made outside India but under the law of India then 

it was not a foreign award, rather a domestic award. However, this approach was later 

on reverted in 2012 in the Bharat Aluminium case wherein the territorial approach 

was laid down. According to the Bharat Aluminium case if an award is made in India 

it is a domestic award and if it is made in a foreign country it is a foreign award. 

Further, in India the concept of non-domestic award is not found in India. 

In USA the territorial approach though is being followed but with some 

restrictions. Which means an award if rendered in a foreign country is considered as 

foreign award and if such foreign rendered award is between two US citizens then it is 

considered not as a foreign but a domestic award. Unlike the Indian approach, in USA 

the non-domestic award is also being recognized and enforced under the New York 

Convention. The non-domestic award is also called the Begeson award because this 

approach was first set in that case. Under this approach an award even though 

rendered in USA is a non-domestic award because either it was pronounced in 

accordance with foreign law or involving parties domiciled or having their principle 

place of business outside the enforcing jurisdiction. 

 Though the question of definition of foreign award has not yet been finally 

decided and will be decided by the Supreme Court where the matter is pending. 

However, it is clear that the approach set under the Act, 1937 by the Hitachi case 

laying down governing law principle is hardly being followed except in the decision 

of the Lahore High Court in Taisei case. This also means that the judges of Karachi 

are more exposed to commercial arbitration regimes in compare to judges of Lahore, 

therefore, there is need to make judges of Lahore, rather judges of the other provinces, 

also exposed to both domestic as well as foreign or international arbitration practices 
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in order to proper and uniform interpretation of the New York Convention. Lastly, 

every interpretation of each provision of the New York Convention will bear an effect 

not on commercial trade of Pakistan but also on the legal profession of Pakistan, as 

happened after the Hitachi case. 
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Chapter No. 7 

 

DUE PROCESS 

 

7.1 Introduction 

Due process may have different meanings but here, especially, in international 

commercial arbitration under the New York Convention ‘due’ can be said to have 

been used in a sense that arbitration process is being compatible with the set 

procedural standards or the set of rules. More particularly, it requires that the 

arbitration proceedings must be conducted by the tribunal in a certain manner which 

is compatible with national procedural law and other rules set for this purpose.396 

European Convention for the Protection of Human Rights and Fundamental 

Freedoms defines ‘due process’ whereby everyone in the determination of civil rights 

and obligation is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal established by law.397 So in Europe it is named as 

fair hearing or natural justice principle. Uncitral Model Law on International 

Arbitration also defines ‘due process’ whereby equal treatment to the parties is meted 

out by providing full opportunity to present their cases.398 A United States Federal 

Court of Appeal for the second Circuit has defined it as “the fundamental requirement 

                                                 
396 Kurkela, Matti, and Santtu Turunen. Due Process in International Commercial Arbitration. Oxford 
University Press, 2010. 
397 Article 6 (1) of European Convention for the Protection of Human Rights and Fundamental 
Freedoms, 1950 
398 Article 18 of the Uncitral Model Law reads: The parties shall be treated with equality and each party 
shall be given a full opportunity of presenting his case. 
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of due process is the opportunity to be heard at a meaningful time and in a 

meaningful manner.”399 

In every decision of a State court the rights of the parties are procedurally 

safeguarded by appeal or review. In the appeal and review the court has a chance to 

look into the matter in order to assess whether justice has been done and rights of the 

parties have been protected. On the other hand, under the New York Convention, 

though no such right of appeal or review has been visualized, however in order to 

protect rights of the parties ‘due process’ rules act as safeguards. As every decision 

which lacks respect for such safeguards is set aside in appeal, every award which 

lacks respect for ‘due process’ is not enforced under the New York Convention. 

Due process, generally, covers the proceedings as a whole, e.g., from 

appointment of arbitrator to submission of pleadings to passing of award. Under the 

New York Convention an arbitration award rendered without respecting the ‘due 

process’ may be refused enforcement. Article V of the New York Convention states 

that recognition and enforcement of the award may be refused if the party furnishes to 

the competent authority proof that the party against whom award is invoked was not 

given proper notice of the appointment of the arbitrator or of the arbitration 

proceedings or was otherwise unable to present his case or the composition of arbitral 

authority or the arbitral procedure was not in accordance with the agreement of the 

parties and in case of failing of such agreement by parties was not in accordance with 

the law of the country where the arbitration took place.400 

Every state may have different set of rules which constitute ‘due process’. 

Whereas, Article V of the New York Convention provides that rules which can be 

said as international due process rules in a sense that the New York Convention has 

                                                 
399 Iran Aircraft Industries v. Avco Corporation, 980 F. 2d (2nd Cir. 1992) 
400 Article V of the New York Convention. 
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been ratified by more than 140 countries thereby these have uniformly been adopted 

by all of them. 

Whether ‘due process’ rules are rigid or flexible? The answer to this question 

may lead to arguments that all issues can never be explicitly covered by any 

procedural codes, therefore, there is always a room left which is filled by discretion 

understandably left with the authority—arbitrator here. So in this sense these rules are 

flexible. However, it is not the case as a whole. Rather, most of its rules are explicitly 

defined. Therefore, they are sometime described as ‘hard’ rules, in a sense that 

violation thereof will lead to unenforceability of the award. Such hard rule includes 

procedural fairness, natural justice and the right to be heard. In other words these can 

be categorized keeping in view their implication. Such categorization will divide it 

into mandatory rules and dispositive rules. If the consequence of violation leads to 

non-enforceability of award then it is a mandatory rule and if its violation can be 

remedied then it is a dispositive one. The rules reflected in Article V of the New York 

Convention can be said to be the mandatory rules. 

 

7.2 Historical background  

This exception, lack of due process, to enforcement of foreign arbitral award was also 

provided in the Geneva Convention, 1927. Article 2 of the Geneva Convention, 1927 

reads: 

“Even if the conditions laid down in Article 1 hereof are fulfilled, recognition 

and enforcement of the award shall be refused if the Court satisfied…. 

(b). That the party against whom it is sought to use the award was not 

given notice of the arbitration proceedings in sufficient time to enable 

him to present his case; or that, being under a legal incapacity, he 

was not properly represented.” 
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Article 3 of Geneva Convention, 1927 reads: 

“If the party against whom the award has been made proves that, under the 

law governing the arbitration procedure, there is a ground, other than the 

grounds referred to in Article 1 (a) and (c), and Article 2 (b) and (c), entitling 

him to contest the validity of the award in a Court of law, the Court may, if it 

thinks fit, either refuse recognition or enforcement of the award or adjourn 

the consideration thereof, giving such party reasonable time within which to 

have the award annulled by the competent tribunal.” 

 

Thus, the Geneva Convention enumerated three grounds on which recognition 

and enforcement of the award is refused, i.e., no proper notice of the arbitration 

proceedings; legal incapacity; and lack of proper representation. This Convention left 

no option for the Court in case, if such grounds existed, not to refuse recognition and 

enforcement, as it used the word, “the Court shall refuse” when such ground exist. 

The first draft of the New York Convention which was prepared and presented by the 

International Chamber of Commerce (ICC) provided in its Article IV (c) that: 

“Recognition and enforcement of the award shall be refused if the competent 

authority to whom application is made establishes: 

(c). that the party against whom it is sought to use the award was not 

given notice of the arbitration proceedings in sufficient time to enable 

him to present his case; or that being under a legal incapacity, he was 

not properly represented.”401 

 

Further, in the preceding paragraph the same Article of the Draft elucidated 

that the above said grounds from non enforcement were only to be invoked by the 

party against whom recognition or enforcement of the arbitral is sought.402 

                                                 
401 Report and Preliminary Draft Convention adopted by the Committee on International Commercial 
Arbitration at its meeting of 13 March 1953, which is available in  The ICC International Court of 
Arbitration Bulletin Vol.9/No.1 – May 1998 
402Article IV of the Report and Preliminary Draft Convention adopted by the Committee on 
International Commercial Arbitration at its meeting of 13 March 1953 reads, “the circumstances 
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From the comparison of the provisions of the Geneva Convention and the Draft 

Convention it can safely be concluded that both did carry the same grounds; however, 

the Draft Convention further elucidated or added that said grounds for non 

enforcement were only to be invoked by the party against whom recognition or 

enforcement of the arbitral was sought. 

Later on, the first Committee on the Enforcement of International Awards 

visualized in 1955 that such notice shall be ‘in due form’, which later on termed as 

‘proper’ in the New York Convention, which mean such notice to parties were 

understood by the Committee as a notice in writing.403 

The distinction between New York Convention and its predecessor, the 

Geneva Convention, on the treatment of due process is that under the Geneva 

Convention due process exception is examined by the Court ex officio whereas under 

the New York Convention it is onus on the party relying on this exception to prove. 

 

7.3 Due process in other Conventions 

7.3.1 European Convention on International Commercial Arbitration, 1961 

The European Convention on International Commercial Arbitration, 1961 (the 

European Convention, 1961) inherited the concept of due process from the New York 

Convention. Just like the New York Convention, lack of due process is, though, a one 

of the grounds for refusal to enforcement of foreign arbitral award in the European 

Convention, 1961, but indirectly. As Article IX (I) (d) of the European Convention, 

1961 reads: 

                                                                                                                                            
referred to in (c),………., of the present article may only be invoked by the party against whom 
recognition or enforcement of the arbitral award is sought.” 
403 Report of the Committee on the Enforcement of International Arbitral Awards, UN DOC 
E/AC.42/4/Rev. (March 28, 1955), available at www.uncitral.org 
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“The setting aside in a Contracting State of an arbitral award covered by this 

Convention shall only Constitute a ground for the refusal of recognition or 

enforcement in another Contracting State where such setting aside took place 

in a State in which, or under the law of which, the award has been made and 

for one of the following reasons: 

(a)……………………..  

(b). the party requesting the setting aside of the award was not 

given notice of the appointment of the arbitrator or of the arbitration 

proceedings or was otherwise unable to present his case; 

 

The very distinctive feature of the European Convention, 1961 is that the 

‘setting aside’ of an award is only admissible ground for refusal to enforcement of a 

foreign arbitral award. Further all annulled awards are not fall within exception to 

enforcement, rather only those which are set aside under any one or more of the 

grounds enumerated in Article IX of the Convention. However, due process has been 

recognized as a valid ground for setting aside an award. Identical to the New York 

Convention, it also contains lack of notice of appointment of arbitrator or of 

arbitration proceedings and lack of opportunity to present one’s case as components 

of ‘due process’.  

7.3.2 Inter-American Convention on International Commercial Arbitration, 1975 

 Inter-American Convention on International Commercial Arbitration, 1975 

(commonly known as Panama Convention, 1975) has also borrowed the concept of 

the New York Convention on due process. Article 5 (1) (b) of Panama Convention, 

1975 reads: 

“(1). The recognition and execution of the decision may be refused, at the 

request of the party against which it is made, only if such party is able to 

prove to the competent authority of the State in which recognition and 

execution are requested: 

…………. 
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(b). that a party against which the arbitral decision has been made was not 

duly notified of the appointment of the arbitrator or of the arbitration 

procedure to be followed, or was unable, for any other reason to 

present his defense.” 

 

This Convention, as the above readings reveals, does carry the same concept 

of the due process as found in the New York Convention. Identical to the New York 

Convention, this Convention also provides that lack of due process is an exemption 

whereunder the Court or the competent authority may refuse to recognize and enforce 

foreign arbitral award. However, such burden of proof is on the party agitating such 

ground and the competent authority or the Court still have discretion, not bound to not 

recognize and enforce, in the enforcement process. The components of due process, 

just like the New York Convention, as provided in this Convention are lack of proper 

notice of the appointment of arbitrator, or of the arbitration proceedings or of lack of 

opportunity to present the case. 

 

7.3.3 Uncitral Model Law on International Commercial Arbitration 

Uncitral Model Law on the International Commercial Arbitration has also carried 

forward the concept of the New York Convention in verbatim. Article 36 (1) (a) (ii) of 

the Uncitral Model Law reads: 

(ii)  The party against whom the award is invoked was not given 

proper notice of the appointment of an arbitrator or of the 

arbitral proceedings or was otherwise unable to present his 

case. 

As the Unictral Model Law has been adopted by many countries, therefore, 

this approach of the New York Convention has to the large extent given rise to 

uniform approach.  
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7.4 Due Process under the New York Convention. 

Article V (1)(b) of the New York Convention reads: 

“Recognition and enforcement of the award may be refused, at the request of 

the party against whom it is invoked, only if that party furnishes to the 

competent authority where recognition and enforcement is sought, proof that.. 

(b) The party against whom the award is invoked was not given proper 

notice of the appointment of the arbitrator or of the arbitration 

proceedings or was otherwise unable to present his case.” 

 

This sub-article of the New York Convention enumerates three grounds for 

refusal to enforce a foreign award. The first two relate to proper notice: proper notice 

for appointment of arbitrator and proper notice for arbitration proceedings. The third 

one, or was otherwise unable to present his case, is also very much connected with the 

first two in a sense that the purpose of all these three grounds is to eliminate the 

chance which deprives the party a chance to properly present his case. 

7.4.1  Proper Notice.  Proper notice of the appointment of the arbitrator is also 

very important in another aspect. The arbitral tribunal derived its authority from the 

consent of the parties, which is given in the arbitration agreement or otherwise. 

Therefore, without such notice of the appointment of the arbitrator renders such 

delegation of authority defective, rather ineffective, therefore, any award obtained lost 

right to enforcement under this Convention. 

The proper notice for initiation of proceeding gives opportunity to the party to 

analyze his defence or claims or counterclaims and properly put the same before the 

tribunal by gathering and organizing evidence, etc. Whether a notice is proper or 

otherwise is to be assessed on the basis of the terms of arbitration agreement and other 

applicable law to the arbitration proceeding and law of the seat of arbitration. If 

arbitration agreement unambiguously make reference to procedural law which are to 
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be applied by the arbitral tribunal, the issue with regard to identification of applicable 

law on notice is solved. Further, if such applicable law if does not well define what 

constitute a proper notice and what not, then again it is very difficult and problematic 

to apply one of the applicable law when other applicable law define it somewhat 

differently. Therefore, some jurists argue that in absence of applicable rule 

specifically and comprehensively defining it, the minimum threshold for proper notice 

shall be that it “must contain information that legal proceedings are pending, the 

reference to the grounds for jurisdiction and the identity of the parties.”404 

Article 24 of Uncitral Model Law requires that the parties shall be given 

sufficient advance notice of any hearing and other proceedings before the arbitral 

tribunal.405 Such sufficient notice in advance may vary according to circumstances of 

every case; however, in each case such time of notice in advance of hearings should 

be of such period which enables the parties to attend hearings after meeting other 

required formalities. 

7.4.2 Un-ability to present the case.  Un-ability to present the case referred to 

in this Article of the New York Convention is not a subjective un-ability, rather an 

objective un-ability. Subjective un-ability in a sense that party was not ready or was 

not willing or was not able to present his case because, for example, professional 

skills of the counsel was not up to the marks, etc. These grounds are not tenable under 

this Article. However, objective un-ability, such as, if the party is prevented to be 

represented by a counsel of his choice may constitute a valid ground under this 

Article. 

                                                 
404 Kurkela, Matti, and Santtu Turunen. Due Process in International Commercial Arbitration. Oxford 
University Press, 2010. 
405 Article 24 of the Uncitral Model Law reads: “The parties shall be given sufficient advance notice of 
any hearing and of any meeting of the arbitral tribunal for the purposes of inspection of goods, other 
property or documents.” 
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The Australian delegation made a very relevant observation, regarding 

opportunity to present case, on the Article V (1) (b), which is as under: 

“The wording is not quite clear. Is the text intended to mean that it will be 

sufficient if on one single occasion a hearing was granted? Or must the party 

in question have had an opportunity to attend throughout the proceedings? 

Presumably, the intention was to stipulate that the unsuccessful party in the 

arbitration proceedings must have had an opportunity to present its case at the 

proper time and also to reply arguments for the other side and to the evidence 

of witnesses.”406 

This concern, though, not explicitly addressed in the New York Convention 

but later legislation, Uncitral Model Law does have an answer in its Article 24 (3) 

which requires that all statements, documents or other information supplied to the 

arbitral tribunal by one party are to be communicated to the other party and further, 

any expert report or evidentiary document on which the arbitral tribunal may rely in 

making its decision is required to be communicated to the parties. So, equal 

opportunity is an integral part of right to be heard and vice versa. 

In Pakistan too where a party is deprived of proper opportunity of hearing in 

the arbitral proceedings, it can successfully challenge the consequential award. In a 

case defence of a party was struck off by only one arbitrator and not by the both the 

arbitrator therefore on the ground that proper opportunity of hearing was not given 

therefore the award was remitted for holding de novo arbitration.407 

Lack of opportunity to present the case is further elucidated below with the 

help of case law of different countries.  

7.4.2.1  Representation by an advocate of choice 

In a case Structural Construction Co. Ltd versus International Islamic Relief an award 

was brought before the High Court at Nairobi for recognition and enforcement. The 

                                                 
406 Report by the Secretary General of UNO, UN DOC E/2822 
407 Faisalabad Development Authority versus R.C.C Limited, 2003 YLR 2377 



200 
 

 

respondent opposed the action on the ground that he was not given opportunity of 

hearing in the arbitration. But the High Court held that a party cannot invoke such 

ground if “non-representation of the applicant at the arbitration [is] due to their own 

neglect in ensuring that they were represented by an advocate of their choice”408. In 

another instance, Cairo Court of Appeal for Seventh Commercial Circuit in annulment 

proceedings refused to accept the ground for annulment as a lack of opportunity to 

present the case before the arbitration when a counsel was denied entry visa to the 

United States of America, where arbitration proceedings were conducted. The Court 

held that when it was notified to the party of the arbitration proceedings, therefore, the 

award did not “violate principle of due process or of right to defence.”409 Though the 

Court rest his decision on the ground that incident of non-issuance of visa to a 

Counsel was not an incident which prevented the party to present his case. Perhaps, 

the Court assumed that the said party could engage another advocate to represent him, 

however, this argument is not without criticism because every one has right to be 

represented by a Counsel of his choice therefore this decision is not a good precedent 

to be followed without any qualification.  

7.4.2.2  Insufficient funding to attend arbitration proceedings 

What is impact on the award when a party is not able to participate in the arbitration 

proceeding for want of finances to bear the cost of arbitration, including the cost of 

trip to the place of arbitration? This issue came up for consideration before the 

Supreme Court of the province of Prince Edward Island. In the matter of Grow Biz 

International Inc. versus D.L.T. Holdings Inc., and Debbie Tanton the brief facts 

relevant to this issue are that Crow Biz, an incorporation organized under the law of 

                                                 
408 Misc Case No 596 of 2005 available at www.kenya.org/CaseSearch last visited on 11th January 
2014. 
409 International Journal of Arab Arbitration 120-24 2 (2010). 
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Minnesota, offered clothing franchise, known as ‘Once Upon A Child’, to the 

respondent D.L.T. Holdings, Inc (D.L.T) and the second respondent, Debbie Tanton, 

was an officer and shareholder of the D.L.T. Franchise agreement, containing 

arbitration clauses, was signed between the parties on June 20, 1994. On October 4, 

1994 letters patent were issued to D.L.T. In 1997, when D.L.T fell into default, Grow 

Biz initiated arbitration proceedings in terms of the arbitration agreement.410  

D.T.L. did not appear in the arbitration proceedings took place in Minnesota, 

USA, neither sent any representative. In September 1998, an award was made by the 

arbitrator in favor of Grow Biz. Later on, in 1999, Grow Biz sought to confirm the 

award in the Hennepin County District Court in Minnesota, USA. This Court again 

served notice upon the respondents, who again opted not to appear before the Court in 

award-confirmation proceedings and the Court confirm the award.  

Later on, in 1999, Grow Biz made an application to the Supreme Court 

Supreme Court (Trail Division) for the Province of Prince Edward Island for the 

recognition and enforcement of award under the Prince Edward Inland International 

Commercial Arbitration Act, 1988. The Prince Inland International Commercial 

Arbitration Act, 1988 incorporates, in its Schedule A, the New York Convention, and 

in its Schedule B, the Uncitral Model law on International Commercial Arbitration. 

The respondent resisted enforcement inter alia on the ground that due to deficiency of 

funds “the respondents could not afford to attend the arbitration hearing in 

Minnesota,” under section 36(1) (a) (ii) of the Uncitral Model Law providing for 

                                                 
410 Arbitration Clause of the agreement reads: “A. Arbitration Process. Except to the extent Franchisor 
elects to enforce the provisions of this Agreement by judicial process and injunction as provided herein, 
all disputes, claims and controversies between the parties arising under or in connection with the 
Agreement or the making, performance or interpretation thereof (including claims of fraud in the 
inducement and other claims of fraud and the arbitrability of any matter) will be settled by arbitration 
under authority of the Federal Arbitration Act in Minneaolis, Minnesota. The Arbitrator will have the 
right to award specific performance of this Agreement. The proceedings will be conducted in 
accordance with the commercial arbitration rules of the American Arbitration Association, to the extent 
such Rules are not inconsistent with the provisions of the arbitration provision………..” 
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refusal to enforcement when the party against whom the award is invoked was unable 

to present his case. The Court expressly answered to this question by stating that 

when an agreement stated that the arbitration hearing would be held in a specific place 

then later on the fact that the award-debtor could not go that place is not the 

responsibility of the award-holder.411 In other words, the Court wanted to state that 

when the place of arbitration had expressly been provided in the arbitration agreement 

then the party’s assertion that it could not go to that place due to financial constraint 

or otherwise, is not tenable. The Court further endorsed the decision of the Ontario 

Court of Appeal wherein it held that a party who withdrew from the arbitration, 

despite having opportunity to present his case and meet the opposing case, forfeited 

his right to be heard.412 

Here the question arises if the place of arbitration is provided in the arbitration 

agreement then the loosing party cannot get benefit or seek to refuse enforcement on 

the ground that it was unable to present its case because the venue was in such a place 

where it could not afford to go; however, if the venue of arbitration is later on 

changed for any reason then whether the party has any right to agitate this ground. 

Surely, in that situation the party can successfully raise this issue that it was unable to 

present it case because the venue was shifted to a place not contemplated in the 

agreement and non-appearing party is could not attend the proceeding for not being 

able to bear the cost. 

However, though the venue of arbitration is contemplated in the agreement but 

the venue is in such a place where a party is unable to properly present its case for the 

reason of threat to its witness, etc. Then it is really a valid ground for refusal to 

                                                 
411 2001 PESCTD 27, it is held: “The simple answer to these submissions is that the franchise 
agreement stated the hearings would be held in Minneapolis and the fact she [award-debtor] could not 
go is not the responsibility of the applicant [award-holder]”. 
412 Corporation Transnacional de Inversiones, S.A. de C.V. vs. STET International. S.p.A,. (2000), 49 
O. R. (3d) 414 
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enforcement because the party was hampered to present it case. This situation arose in 

a case before the Court of Appeal for Ontario, Canada. In the matter of Znamensky 

Selekcionno-Gibridny Centre LLC (ZSGC) versus Donaldson International Livestock 

Ltd.(DIL),413 ZSGC sought to recognized and enforce two arbitral awards rendered by 

the International Commercial Arbitration Court at the Chamber of Commerce and 

Industry of the Russian Federation. ZSGC, a Russian agro-industry company, entered 

into a contract with DIL, a Canadian pig producer, for purchase of pigs. When dispute 

arose between the parties, ZSGC commenced arbitration proceedings, in terms of the 

arbitration agreement, to recover damages. DIL did not participate in the arbitration 

proceedings. International Commercial Arbitration Court at the Chamber of 

Commerce and Industry of the Russian Federation made two awards in favor of 

ZSGC and against DIL. ZSGC sought to enforce the award and DIL opposed 

enforcement inter alia on the ground that its capacity to defend in the arbitration 

proceedings was undermined because its witness refused to travel to Russia in view of 

alleged death threats extended by the Principal of the other party. In 2009, the 

Superior Court of Justice granted application for recognition and enforcement of 

awards by judgments. DIL hailed the enforcement decision in appeal before the Court 

of Appeal for Ontario. The Court of Appeal set aside the enforcement judgment of the 

Superior Court of Justice on the ground that the “issue of the alleged death threats 

has never been decided on the merits and this undecided issue goes to the heart of the 

appellant’s ability to participate in the arbitration”414. So, death threats to the 

witnesses were treated as an incident where the parties were unable to present its 

case—a ground for refusal to enforcement under the New Convention. 

                                                 
413 2010 ONCA 303  
414 Ibid, para 16 of the judgment 
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7.4.2.3 Service of notice on last given address. In case a notice has been served 

on the last given address of the party but the party does not appeared in the arbitration 

proceeding then whether it violate due process right of the parties. A pertinent case on 

this issue was decided by a German Court in an domestic award enforcement 

proceedings. In the Higher Regional Court of Dresden the respondent, who did not 

appear in the arbitration proceeding, sought to set aside the award on the ground that 

proceeding was conducted in violation of due process because the arbitral tribunal has 

not undertaken sufficient effort to determine actual resident of the respondent. The 

Court repelled the arguments on the grounds that the tribunal is not under duty to 

investigate on its own the whereabouts or the legal address of the defendant. Further, 

the Court found, it implied from the arbitration agreement of the parties that it is duty 

on the parties to inform each other about any change in their respective addresses. 

Therefore, any process served on the last known business address as well as address 

of the party was held to be a proper in meeting the requirement of the right to a 

hearing.415  

In Pakistan too, service of a notice on the last known place of abode or 

business by sending it even through post is considered a proper service of the 

notice.416 And if the defendant refused to accept such notice, even if such refusal 

transpires from the report of the postman, the notice is considered to be a proper 

                                                 
415 Available at www.dis-arb.de/de/47/datenbanken/rspr/olg-dresden-az-11-sch-19-05-datum-2005-03-
15-id531 last visited on 18.03.2014 
416 Section 42 of the Arbitration Act, 1940, which reads: “42. Service of notice by party or 
arbitrator. Any notice required by this Act to be served otherwise than through the Court by a party to 
an arbitration agreement or by an arbitrator or umpire shall be served in the manner provided in the 
arbitration agreement, or if there is no such provision, either— 

a. by delivering it to the person on whom it is to be served, or 
b. by sending it by post in a letter addressed to that person at his usual or last place of abode 

or business in Pakistan and registered under Chapter VI of the Post Office Act, 1898.” 
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service and thereafter any ex parte proceedings cannot be vitiated on the ground that a 

notice or opportunity for hearing was not provided to the non-appearing party.417 

 

7.4.2.4  Award not addressing all arguments of the parties. This is another 

requirement of the principle of due process or fair hearing that every party has the 

opportunity advance its comments on the facts and laws and the tribunal is under 

obligation to take into account all those argument while rendering the award. On this 

issue a party resisting recognition and enforcement of foreign arbitral award prayed to 

the Frankfurt Higher Court of Germany to not to enforce foreign arbitral award 

because the award did not deal with the objections of his side, hence, the objection or 

the argument dully advance was not taken into account by the Tribunal. The Higher 

Court answered this issue by holding that the principle of fair hearing does not require 

the tribunal to give details of the parties’ arguments but is required to take the 

argument of the parties into account in deciding the matter. 418 Because the argument 

of the defendant was taken into consideration by the arbitral tribunal therefore the 

Court did not find any violation of the fair hearing in an award which is mere silent on 

certain points, hence, the award was enforced and the challenged failed.419 

In Pakistan, section 26-A of Arbitration Act, 1940, requires from the arbitrator 

to state reasons for the award ‘in sufficient detail’. The same section explains purpose 

                                                 
417 Paracha Textile Mills Ltd v Nanikaram Shamandas, PLD 1977 Karachi 37, it is held: if a 
peremptory hearing is fixed by arbitrator even by the first notice, the failure of either party would 
amply authorize the arbitrator to proceed ex parte. The copy of the registered notice is on the record 
which speaks clearly of he date fixed for hearing before the arbitrators when the case was to be heard, 
failing which, it would be decided ex parte…………[notice] in law duly served on the defendant 
having remained absent”. 
418 The Court held: “The fair hearing in arbitration requires that the one party has the opportunity to 
comments on the fact and law, and on the other hand, the arbitral tribunal takes the arguments of the 
parties acknowledges and also take into account in deciding the extent significantly. The principle of 
fair hearing and the reasons coercion does not require, however, that the arbitral tribunal in the written 
reasons for its decision with all the details of the parties lecture” 
419 www.dis-arb.de/de/47/datenbanken/rspr/olg-frankfurt-am--az-26-schh-03-09-datum-2009-08-27-
id1012, last visited on 18.03.2014 
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of advancing reasons in the award as ‘to enable the court to consider any question of 

law arising out of the award. However, non-containing reasons in award does not 

render the award as void, rather the Section 26-A obligates upon the Court, instead of 

declaring such award as void, remit the same to the arbitrator to incorporating reasons 

in it. However, if the arbitrator does not state reason within time fixed by the Court, 

only, then the award becomes void.420 However, ‘to state reasons of the award’ is 

considered as mandatory principle of arbitration law in Pakistan421 where-under the 

Court considers whether relevant matter or evidence was considered or not.422 

‘Reason in sufficient detail’ is not an approach similar to ‘judgment standard 

approach’ but a ‘lesser than judge standard approach’. Because under this ‘reason in 

sufficient detail approach’ it does not mean that the arbitrator is bound to frame issues 

and to give separate findings on each issue in strict sense 423 but what is required is 

that to specify the document or evidence on the basis of which he has arrived at the 

conclusion of the award.424 This requirement of sufficient is met if reasons are 

adequate enough, equal or fit for the end proposed or which are necessary to 

accomplish the object.425 However, such reason should not be in sketchy and 

summery manner426 but clear, logical, unambiguous and understandable427, which 

should be made in the award itself428. This approach does not expect from an 

arbitrator to give reasons in the award in the same manner as the judgment of the 

                                                 
420 Section 26-A of Arbitration Act, 1940 
421 Wazir Khan etc. versus Sardar Ali & others, 2001 SCMR 750 
422 Karachi Metropolitan Corporation versus Associated Contractors ltd, 1984 CLC 1077.   
423 Messers Hafeez Construction Co. versus Messer Javedan Comment Ltd, 1989 CLC 885. 
424 Umar Din versus Mst. Shakeela Bibi and others, 2010 AC 287. 
425 Messers Ghandhara Industries Ltd Karachi versus Government of Pakistan, PLD 1982 Karachi 
260. 
426 Ibid. 
427 Messer Abdullah Traders versus Trading Corporation of Pakistan Ltd, 1999 CLC 2047 
428 Messers Ghandhara Industries Ltd Karachi versus Government of Pakistan, PLD 1982 Karachi 260 
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court. 429 Therefore, arbitrator is not bound to give a reasoned judgment on every issue 

and points raised before him.430 

 

7.4.2.4  Language obstacle 

Language is another problem in international arbitration when the opposing parties 

hail from different language spoken countries than the language of the arbitration. 

Undoubtedly, it poses formidable challenge to enforcement of a foreign arbitral 

awards in some cases, especially, when language of the arbitration is also language of 

one of the parties and the other party alleges discrimination or being at 

disadvantageous position. Take the example of a case decided by the Supreme Court 

of the Republic of Croatia in 2008. In that case the parties agreed to submit their 

dispute to the arbitration to be conducted by the Arbitration Court of the Economic 

Chamber and Agricultural Chamber of the Czech Republic. The Rules of the 

Arbitration Court of the Economic Chamber and Agricultural Chamber of the Czech 

Republic provided that the hearings should be conduced in Czech or Slovak 

languages. The proceedings were conducted in Czech language, which was also 

language of the claimant. The respondent, award-debtor, opposed recognition and 

enforcement of the award in the Commercial Court in Zagreb but failed. He appealed 

to the Supreme Court of the Republic of Croatia on the ground that he was unable to 

present his case before the tribunal because the hearing was conducted in the Czech 

language, which was also language of the claimant. He was at disadvantageous 

position because his attorney did not receive document in English and the claimant 

was at advantageous position because the proceedings was his mother language. The 

Supreme Court rejected the argument on the ground that because the parties agreed to 

                                                 
429 Messer Abdullah Traders versus Trading Corporation of Pakistan Ltd, 1999 CLC 2047 
430 Green Construction versus Karachi Municipal Corporation, PLJ 1973 Karachi 153 
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submit to their dispute to the Arbitration Court of the Economic Chamber and 

Agriculture Chamber which mean they also submitted to the Arbitration Rule of the 

Court and the proceeding was conducted accordance to the Rules of the Court 

therefore, there was no violation of the due process because he was otherwise able to 

present his case before tribunal.431 

In another case the Higher Regional Court of Germany was put to decide the 

objection to enforcement raised by a party on the issue that conducted in Russian 

language, which the objecting party was unable to understand, therefore, it was 

violation of the principle of equal treatment of the parties as embodies in the German 

Code of Civil Procedure.432 The Regional Court held that when the parties had agreed 

on dispute settlement by the International Commercial Court of Arbitration of the 

Russian Chamber of Commerce, from which it was to the parties that the Arbitration 

Court would conduct the proceedings in Russian language, therefore, there is no 

violation of the right to be heard. Further, the Court emphasized that it was the on the 

party to seek assistance of any interpreter in case of any need.433  

From the above case it transpires that when parties have submitted in their 

agreement to a language, though that language is alien to any of the parties, they 

cannot later resist enforcement on the ground that they do not have opportunity to 

present the case because of alien language of the arbitral proceedings. However, when 

there is a contract specifying certain language of the arbitral proceeding but the 

proceeding is conducted in another language then the party can be said to have been 

deprived of the right of hearing or is said to have not been given opportunity to 

present the case. However, if the party is represented by a counsel who is well versed 

                                                 
431 CLOUT Case No. 1069, decision dated March 5, 2008 of the Supreme Court of the Republic of 
Croatia. 
432 Section 1042 of the German Code of Civil Procedure 
433 CLOUT Case No. 559, also available at www.dis-arb.de last visited on 22.3.2014 



209 
 

 

with the language of the arbitral proceedings then the party, if not objected in the 

arbitral proceedings, can hardly be able to resist enforcement, probably on the ground 

of waiver. On this issue, a case came before the Munich Higher Regional Court, 

where the respondent resisted enforcement on the ground that arbitration agreement 

provided that the arbitral proceeding would be conducted but on the contrary the 

proceedings was conducted in Spanish by the Arbitration Court of the Madrid 

Chamber of Commerce. The Munich Higher Court rejected the challenge on the 

ground that Spanish language of the arbitral proceedings did not contravene the 

provisions of the arbitration agreement of the parties because at the very outset of the 

arbitral proceeding they reached to agreement and further the respondent was 

represented by a Spanish Counsel.434  

 

7.5 Applicable Law 

Applicable law on the issue of due process is very difficult and sometime very tricky 

affair. There can be three laws relevant to arbitration. One is law as mentioned and 

provided in the arbitration agreement, the other one is the law of the country where 

arbitration took place and the third one is the law of country where enforcement is 

sought. Article V (1) (b) of the New York Convention does not explain which law is 

the applicable law on the issue of due process. Therefore, Article V (1) of the New 

York Convention, as a whole, gives some guidance in this regard. However, a glance 

over the international conventions and Unictral Model Law help identify and ascertain 

which law is applicable and in case of conflict which law will take precedence over 

others.  

                                                 
434 www.dis-arb.de/de/47/datenbanken/rspr/olg-munchen-az-34-sch-26-08-datum-2009-06-22-id1065, 
last visited on 18.03.2014 
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To start with the Geneva Convention on the Execution of Foreign Arbitral 

Awards, 1927, it provided in its Article 1 (c) that in order to seek recognition and 

enforcement the award is required to be made by the tribunal in the manner agreed by 

the parties and in accordance with the law governing the arbitration procedure.435 So, 

in the Geneva Convention, 1927 it was the agreement of the parties which was given 

precedence over all other laws. 

The New York Convention, Article V (d), requires for the purpose of avoiding 

any opposition to recognition and enforcement of the award that composition of the 

arbitral tribunal and the arbitral procedure should be in accordance with the agreement 

of the parties and in case where there is no such agreement, it should be in accordance 

with the law of the country where award was made.436 So, under the New York 

Convention, it the agreement of the parties which determines the law applicable to 

due process and in absence of mentioning in the agreement, then the law of the place 

of arbitration will be the applicable law on due process and the law of the 

enforcement state is not a applicable law on the issue of due process. 

Article IX (d) of the European Convention, 1961 is also relevant in this issue. 

Similar to the New York Convention, it also provides that, in order to avoid any 

refusal to recognition and enforcement, the composition of the arbitral authority and 

the arbitral procedure should be in accordance with the agreement of the parties. 

However, this Convention further explains that if parties have failed to make any 

                                                 
435 Article 1 (C) of the Geneva Convention on the Execution of Foreign Arbitral Awards reads: “ to 
obtain such recognition and enforcement, it shall, further, be necessary— 
(c). that the award has been made by the Arbitral Tribunal provided for in the submission to arbitration 
or constituted in the manner agreed upon by the parties and in conformity with the law governing the 
arbitration procedure. 
436 Article V (d) of the New York Convention reads: Recognition and enforcement of the award may be 
refused, at the request of the party against whom it is invoked, only if that party furnishes to the 
competent authority where recognition and enforcement is sought, proof that:  
(d) the composition of the arbitral authority or the arbitral procedure was not in accordance with the 
agreement of the parties, or failing such agreement, was not in accordance with the law of the country 
where the arbitration took place;” 
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agreement regarding the arbitral procedure and they have agreed to submit to 

permanent arbitral institution then arbitration proceedings are to be conducted in 

accordance with the rules of the institution. And if they have submitted their dispute 

to an ad hoc arbitral procedure then they are also to lay down the procedure to be 

followed by the arbitrators.437 Thus, it give precedence to agreement of the parties for 

determining applicable law on due process and if there is no such agreement they 

procedure law of the permanent institution will be the applicable law. If this 

Convention is contrasted with the New York Convention, it comes to fore that New 

York Convention gives precedence to the law agreed by the parties and if no such law 

is agreed then the law of the state where arbitration takes place, on the other hand, the 

European Convention also gives precedence to the law agreed by the parties and if no 

such law is agreed then, though in case of submission to permanent institution, to the 

rules of that institution.  

Inter-American Convention on International Commercial Arbitration, 1975 

(commonly known as Panama Convention, 1975) has borrowed the concept of both 

the New York Convention. Panama Convention, in order to avoid opposition to 

recognition and enforcement of foreign arbitral award, requires that constitution of the 

arbitral tribunal and arbitration procedure should be in accordance with the provisions 

of the agreement of the parties. In absence of any such agreement, the Convention 

requires, constitution of arbitral tribunal and arbitration procedure should be in 

accordance with the law of the State where arbitration has taken place. 

                                                 
437 Article IX (I) (d) of the European Convention, 1961 reads: 
“The setting aside in a Contracting State of an arbitral award covered by this Convention shall only 
Constitute a ground for the refusal of recognition or enforcement in another Contracting State where 
such setting aside took place in a State in which, or under the law of which, the award has been made 
and for one of the following reasons: 
……………….................. 
(d). the composition of the arbitral authority or the arbitral procedure was not in accordance with 
the agreement of the parties, or failing such agreement, with the provisions of Article IV of this 
Convention. 
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So the applicable law for the requirement of due process is the law which was 

agreed by the parties and if they have not agreed any law then it would be the law of 

the State where arbitration has taken place. In Pakistan too, the any special procedure 

for due process is agreed by parties or such special law is provided in the arbitration 

agreement, the same is applied in the proceedings.438 

However, it is practice of the US Courts to apply national standards—

standards of the enforcement State—while dealing with challenge to recognition and 

enforcement of foreign arbitral.439 This approach of applying law of the Enforcement 

State can pose very difficulties for the arbitrators. As the arbitrator are not aware that 

in which country the award is going to be enforced therefore it is difficult for them to 

identify the applicable law of the Enforcement State. On the other hand if arbitrator 

examine the law of every expected country for enforcement of foreign award then 

again it is very hard to reconcile the conflicting or at least different requirement for 

due process under the law of every State. Then there left only one option that is to 

apply certain uniform standards of due process. However, this uniform approach is 

being largely followed by the Countries who have adopted the Uncitral Model Law. If 

any of the countries where arbitration has taken place or where the award is enforce 

has not adopted the Uncitral Model Law then there is always difficult situation for the 

successful party. 

 

7.6 Due process and pubic policy (procedural public policy) 

In the New York Convention, the concepts of due process and public policy have 

been provided in different provisions. As Article V (1)(b) provides for due process as 

                                                 
438 Article 42 of the Arbitration Act, 1940 provides that “any notice required….. to be served ………by 
a party  to an arbitration agreement or by an arbitrator …..shall be served in the manner provided in the 
arbitration agreement….” 
439 Parsons & Whittemore Overseas Co. v. PAKTA, 508 F. 2d (2nd Cir 1974); Karaha Bodas Co. LLC v. 
Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indonesia) et al, YCA XXIX (2004). 
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a ground for refusal to recognition and enforcement of foreign arbitral award and 

Article V (2)(b) provides the public policy as an exception to recognition and 

enforcement. So in other treaties the concept of public policy and of due process in 

provided and defined separately. For example, European Convention for the 

Protection of Human Rights and Fundamental Freedoms has defined due process in its 

Article 6 as a right of “a fair and public hearing within a reasonable time before an 

independent and impartial tribunal”. Similarly, in Unictral Model Law, in Article 18, 

due process means equal treatment of the parties and in Article 36 (1) (a) (ii), failure 

to provide such guarantee of equal treatment give birth to a ground for refusal to 

recognition and enforcement of foreign arbitral award. So, in theory both the concepts 

are separate ground for refusal to recognition and enforcement of foreign arbitral 

award. But in practice, these are asserted by the parties in overlapping, either 

intentionally for grabbing more chances to success or for having no discernable 

boundaries of their application. Especially, take the example of the procedural public 

policy which is epitomized on the concept of due process, therefore, there are always 

difficulties in segregating these two.440 

However, due process exception is very different from the public policy exception in 

terms of proof. Under Article V of the New York Convention it is on the party 

agitating the violation of due process to prove and the Court examines such violation 

on the basis of evidence brought by the party, without engaging in an independent 

fact-finding inquiry,441 is still discretion in the enforcement proceeding whereas in 

case, where there is violation of public policy the Court may examine ex officio when 

                                                 
440 Procedural Public Policy has been defined in the Chapter of Public Policy. 
441 The Spain Supreme Court in Vans Inc. v. Scott Brabson, decided on September 26, 2006 held that 
“the grounds of Article V of the New York Convention may only be considered by the Courts if raised 
by the party opposing enforcement.”  
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it is requested to enforce the award.442 Therefore, the party who wants to resist 

enforcement of the award under the due process clause will be at advantageous to 

challenge it also on the public policy ground, that is why, the public policy exception 

is also considered as umbrella escape clause of the New York Convention. 

 

7.7 Conclusion 

Due process in international commercial arbitration means that the arbitration 

proceedings must be conducted by the tribunal in a certain manner which is 

compatible to the principles of national procedural laws and rules. This principle, in 

fact, ensures to eliminate any chance which deprives a party to properly present its 

case. Such principles of procedural laws and rules are divided into mandatory rules 

and dispositive rules. Violation of mandatory rules leads to non-enforcement of 

award, whereas, the violation of dispositive rules can be remedied, therefore, its 

violation does not lead to non-enforcement of foreign award.  

The concept of due process or due process exception to enforcement is not a 

new invention in the New York Convention; rather, this exception was there even in 

the Geneva Convention, 1927. But the distinction between the New York Convention 

and the Geneva Convention is that under the Geneva Convention ‘due process’ 

exception was examined by the enforcement Court ex officio whereas the under the 

New York Convention it is onus on the party relying on this exception to prove. 

Due process does not talk of subjective un-ability to present case, rather it talks about 

objective un-ability. Subjective un-ability includes if a party is not willing to present 

its case or is not able to present its case because of lack of professional skills of its 

counsel. On the other hand, objective un-ability arises in situations where a party is 

                                                 
442 Andres Jana, Angie Armer, Article V(1) (b), Recognition and Enforcement of Foreign Arbitral 
Awards: Global Commentary on the New York Convention, (Kluwer Law International 2010) p. 234 
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prevented to be represented by a counsel of its own choice. So, the subjective un-

ability is not a mandatory rules, whereas, the objective un-ability is. Death threat to 

witness may be good ground for un-ability to present case but lack of funding to 

attend the venue of arbitration duly agreed by the parties is not. 

The conception of ‘due process’ may vary from jurisdiction to jurisdiction. For 

example the requirements of notice are different in many jurisdiction, therefore, it is 

well advised by some jurists that in every situation the minimum threshold of ‘due 

process’ requirement must be met.  

Under the New York Convention exception to enforcement of foreign arbitral 

award can be brought forward if proper notice of the appointment of the arbitrator or 

proper notice of the arbitration proceedings were not given or if the party was 

otherwise unable to present its case. 

Without proper notice to the party of the appointment of arbitrator renders the 

delegation of authority from the party on the arbitrator very defective, rather 

ineffective, therefore, the award thus obtained lost right to enforcement. And the 

proper notice of the arbitration proceeding, as required by the Uncitral Model Law, is 

the one which is given in sufficient advance of the proceedings, which enables the 

party to attend the proceeding after meeting all necessary formalities.  

The requirement “was unable to present the case” stipulates that the party must 

be given not only an opportunity to present its case but also an opportunity to reply 

the arguments of the opposite party. However, where a party opts not to appear 

despite having received notice of hearing, it forfeits right to be heard. As this study 

shows that this ground—unable to present the case—for resisting enforcement of 

foreign arbitral award was agitated in situations where an advocate was denied visa of 

the country where arbitration was being conducted, party’s miserable financial 
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position to attend arbitration in a foreign country, the award not addressing all 

argument of the parties or the language of the arbitration is disadvantageous to one 

party. Though, these grounds failed because the parties had categorically stipulated in 

their arbitration agreement the venue of arbitration and language of arbitration. But 

when no such stipulation is found in the arbitration agreement such grounds many 

play some effective role in the process of enforcement of foreign arbitral award. 

Further, what is the applicable law which decides the issue of ‘due process’? It is the 

law which is agreed by the parties in their arbitration agreement and in case of no 

such agreement then it is the law of the country where arbitration is being conducted. 

So all questions of violation of ‘due process’ violation are decided in the light of that 

law. 

Due process and public policy have many distinctive features in the New York 

Convention and thus are provided in different places and in different provisions. But 

in practice both are agitated in overlapping in order to get benefit of umbrella escape 

clause (public policy). 
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Chapter No. 8 

 

ENFORCEMENT OF ANNULLED AWARDS 
(Finding uniformity in diversity) 

 

8.1 Introduction 

The Article V(1)(e) the New York Convention says that the recognition and 

enforcement of the award may be refused, at the request of the party against whom it 

is invoked, only if that party furnishes to the competent authority where the 

recognition and enforcement is sought, proof that the award has not yet become 

binding on the parties, or has been set aside or suspended by a competent authority of 

the country in which, that award was made. In this write-up it will be discussed 

whether an award which has been set aside in a country, can be enforced in another 

country and what justification can be provided for such enforcement or non-

enforcement. Undoubtedly, such justifications exhibit different approaches which are 

being followed in different countries. At the same time in order to evolve a uniform 

standard suggestions have been made. These suggestions are somewhat similar to the 

argument of W.W. Park443 but with different approach, putting more emphasis on the 

burden of proof in case of enforcement proceeding of an annulled award. I think by 

                                                 
443 W.W. Park suggests that “as a matter of policy the best path might be to treat 
annulments like other foreign commercial judgments, granting them deference (thus 
denying enforcement to vacated awards) unless the judicial action that vacated the 
award was infected with fundamental procedural impropriety, such an approach 
would fit nicely within the discretionary framework created by the New York 
Convention. A lack of integrity in the annulment process might be found, for 
example, in a foreign judge’s refusal to remand a case to neutral arbitrators. In such 
circumstances, an enforcement forum might well be justified in recognizing the 
vacated arbitral award rather than the vacating court judgment. See Park, W.W. "The 
Effect of Annulment." Arbitration of Int'l Bus. Dispute Ch. II-C-2, no. 2012 edition (2012), p. 353 
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shifting the burden of proof from the award-debtor to award-creditor in case where 

the award has been annulled by the court of a foreign country having jurisdiction—

primary—would help evolve common approach in line with objectives of the New 

York Convention. 

This topic discusses three approaches: one is the New York Convention 

approach; other one is the European Arbitration Convention approach; and the third 

one is domestic approach. This chapter starts with the New York Convention 

approach. It examines these approaches in U.S and French prisms in order to forge 

some common features by highlighting issues of differences. 

 

8.2 The New York Convention Approach 

Article V(1)(e) of the New York Convention provides: 

“Recognition and enforcement of the award may be refused, at the request of 

the party against whom it is invoked, only if that party furnishes to the 

competent authority where the recognition and enforcement is sought, proof 

that: 

……………………………………………………………….. 

(e). the award has not yet become binding on the parties, or has been set 

aside or suspended by a competent authority of the country in which, 

that award was made.” 

 

This approach, in fact, sets standards for the enforcement of foreign arbitral 

award, therefore, some writers have called it “the New York Convention enforcement 

standard”444. Thus vacation or annulment of award in the country of its origin is also 

one of the standards provided in the New York Convention itself whereunder the 

enforcement court may refuse to enforce an award. The general scheme of the New 

York Convention, as exhibited in various ‘default provisions’ is that it recognizes the 

                                                 
444Koch, Christopher. "The Enforcement of Awards Annulled in Their Place of Origin the French and 
Us Experience." Journal of International arbitration 26, no. 2 (2009): 267-92. 



219 
 

 

authority of the law of the place of arbitration.445  The use of world “may” at least 

gives “presumption”446 or balance of convenience in favor of the person against 

whom the award was originally made by the tribunal. Assuming that this presumption 

is rebuttable447, the balance of proof, at least, shifts from the party against whom the 

award has been made to the person seeking such enforcement of annulled award.  

This issue though has attracted attention of the jurists, globally, both academic 

as well judicial, without evolving a consensus on uniform line of future action. A 

renewed Scholar is of the view that “in principle, the better view is that awards 

annulled in the arbitral seat not only may, but in some circumstances must, be 

recognized in other Contracting States”448. In some circumstances, he means, those 

awards which have been annulled improperly. 

The New York Convention does not say anything about ‘proper or improper 

annulment standard’ leaving it upon the country of the situs to establish its own 

standard for vacating award.449 Whereas, the judicial review of the arbitral awards, 

according to some writers, constitutes a form of risk management designed to 

safeguard against perverse arbitrators and shameless intermeddlers.450 And such 

                                                 
445 W Hulbert, Richard. "When the Theory Doesn’t Fit the Facts—a Further Comment on Putrabali." 
Arbitration International 25, no. 2 (2009): 157-72. 
446 Ibid. 
447 Koch, Christopher. "The Enforcement of Awards Annulled in Their Place of Origin the French and 
Us Experience." Journal of International arbitration 26, no. 2 (2009): 267-92. The author writes “ 
[T]he presumption is rebuttable because: Recognition and enforcement of the award may be refused. 
The New York Convention thus opens the possibility to a party that wishes to have an award enforced, 
despite the fact the fact that the award was set aside at the place of arbitration, to do so by showing that 
the decision annulling the award should not be given effect by the court at the place where enforcement 
is sought”.  
448 Born, Gary. International Commercial Arbitration. Vol. 2: Kluwer Law International The Hague, 
2014, pp.3133-3393  
 
449 Park, W.W. "The Effect of Annulment." Arbitration of Int'l Bus. Dispute Ch. II-C-2, no. 2012 
edition (2012). 
450 Ibid. 
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public scrutiny is necessary when winners ask courts to recognize awards by seizing 

assets or by denying the losers access to otherwise competent court.451  

8.3 The European Arbitration Convention Approach.  

The European Convention on International Commercial Arbitration, 1961 applies to 

arbitral procedures and award based on arbitration agreements concluded for the 

purpose of settling disputes arising from international trade between physical or legal 

persons having, when concluding the agreement, their habitual place of residence or 

their seat in different Contracting States.452 Its Article IX (2) limits the scope of the 

Article V (1) (e) of the New York Convention by providing: 

“The setting aside in a Contracting State of an arbitral award covered by this 

Convention shall only constitute a ground for the refusal of recognition or 

enforcement in another Contracting State where such setting aside took place 

in a State in which, or under the law of which, the award has been made and 

for one of the following reasons: 

(a) the parties to the arbitration agreement were under the law applicable 

to them, under some incapacity or the said agreement is not valid 

under the law to which the parties have subjected it or, failing any 

indication thereon, under the law of the country where the award was 

made, or  

(b) the party requesting the setting aside of the award was not given 

proper notice of the appointment of the arbitrator or of the arbitration 

proceedings or was otherwise unable to present his case; or 

(c) the award deals with a difference not contemplated by or not falling 

within the terms of the submission to arbitration, or it contains 

decisions on matters beyond the scope submitted to arbitration, 

provided that, if the decisions on matters submitted to arbitration can 

be separated from those not so submitted, that part of the award 

which contains decisions on matters submitted to arbitration need not 

be set aside; 

                                                 
451 Ibid. 
452 Article 1 of the European Convention on International Commercial Arbitration, 1961. 



221 
 

 

(d) the composition of the arbitral authority or the arbitral procedure was 

not in accordance with the agreement of the parties, or failing such 

agreement, with the provisions of Article IV of this Convention.” 

 

Thus the European Arbitration Convention, though, acknowledges the concept 

of annulment as provided in the New York Convention, but, by qualifying it with its 

own set of standards. If annulment does not meet these standards then such annulment 

is not a ground for refusal to enforcement of an arbitral award. Thereby, if an award 

has been set aside on the ground of being contrary to public policy of the country or 

involves a matter being incapable of arbitration, which are grounds for refusal under 

the New York Convention, but are not recognized grounds for refusal under the 

European Arbitration Convention, such annulled award may arguably be enforced 

under the European Arbitration Convention.      

The New York Convention itself gives room to other approaches, including 

that of the European Arbitration Convention, which may be provided in any bilateral, 

multilateral or domestic arbitration regime provided those are more conducive to 

enforcement, through its Article VII (1), which reads: 

“The provisions of the present Convention shall not affect the validity of 

multilateral agreements concerning the recognition and enforcement of 

arbitral awards entered into by the Contracting States nor deprive any 

interested party of any right he may have to avail himself of an arbitral award 

in the manner and to the extent allowed by the law or the treaties of the 

country where such award is sought to be relied upon.”  

 

The relevant provisions of the UNCITRAL Recommendations dated 7th July 

2006 regarding the interpretation of this article reads: 

“Taking into account article VII, paragraph 1, of the Convention, a purpose 

of which is to enable the enforcement of foreign arbitral awards to the 

greatest extent, in particular by recognizing the right of any interested party 
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to avail itself of law or treaties of the country where the award is sought to be 

relied upon, including where such law or treaties offer a regime more 

favorable than the Convention.” 

 

In this way the New York Convention acknowledges the rights of the party to 

avail any favorable regime, whether it is regional, such as, established by the 

European Arbitration Convention or national, provided by the municipal legislation, 

i.e. France approach under its Code of Civil Procedure. Whatever regime is adopted 

there is always a debatable issue that to whom deference be accorded: to the decision 

which annuls an award in the place of arbitration/seat of arbitration or to the Award. 

All arguments of the jurists revolve around either on the concept that the arbitration 

regime is a regime “free-floating autonomous legal order”453 or on the concept the 

courts are the ultimate guardians of the rights of the people454. There are wide 

differences on this point. However, in this Chapter only some cases of different 

jurisdictions are referred, in order to making a point towards such divide. 

   

8.4 The United States of America’s approach 

8.4.1 The Chromalloy case. 

The summarized facts of the case are that Chromalloy Aeroservices Inc. (Chromalloy) 

entered into contract with the Ministry of Defense of the Arab Republic of Egypt 

(Egypt) agreeing to provide parts, maintenance and repair for helicopters belonging to 

the Egyptian Air Force. On December 4, 1991, Egypt notified Chromalloy the 

termination of contract which Chromalloy rejected and commenced arbitration 

                                                 
453 Gaillard, Emmanuel. "The Representations of International Arbitration." Journal of International 
Dispute Settlement  (2010): idq012. 
454 Cour d’appel [CA] [regional court of appeal] Paris, 1e ch., Nov. 17, 2011, n° 09/24158 holds that 
the right of access to justice implies that a person cannot be deprived of the concrete faculty to have its 
claims decided by a judge; any restriction to the right of access to justice must be proportionate to 
requirements of the sound administration of justice; arbitral tribunals are not exempt from the 
application of these principles”.   
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proceedings on the basis of the arbitration clause contained in the Contract. 

Consequently, an award was made against Egypt on 24 August 1994 by the arbitration 

tribunal sitting in Cairo for the sums of about $272,900 plus 5 percent interest.455 On 

October 28, 1994, Chromalloy applied to the U.S District Court for the District of 

Columbia for enforcement of the award. On the other hand, on November 13, 1994 

Egypt filed an appeal in the Egyptian Court of Appeal on the ground that the arbitral 

tribunal had applied Egyptian Civil Law in deviation of applicable law, i.e., Egyptian 

administrative law. Whereupon, the Egyptian Court of appeal annulled the award on 

the ground: 

 “the arbitral award applied Egyptian civil law and not Egyptian 

administrative law, it thus deviated from the parties' contractual choice of 

law, which constitutes a ground for annulment of the arbitral award, 

according to the above-cited Art.53(1) of Law No. 27 of 1994, Promulgating 

the Law Concerning Arbitration in Civil and Commercial Matters.”456 

Therefore, the matter before the U.S District Court was to examine whether to 

enforce or not to enforce the annulled award. The court observed that under the New 

York Convention, Article V(1) & V(1)(e), it had discretion to decline to enforce the 

award because it had been nullified by the by the court designated by Egypt to review 

arbitral awards. The Court further explained that “Article V [of the New York 

Convention] provides a permissive standard, under which this Court may refuse to 

enforce an award. Article VII, on the other hand, mandates that this Court must 

consider Chromalloy claims under applicable U.S. law”. 457 Thus, this case, which 

was “the first case of this impression”458, towed the French courts’ approach 

explained below. It even examined whether the principles of ‘Comity’ and Res 

Judicata required deference of the decision of the Egyptian Court of Appeal and 
                                                 
455 Matter of Chromalloy Aeroservices (Arab Republic), 939 F. Supp. 907 (1996). 
456 Volume XXIV (Kluwer Law International 1999) pp. 265 - 268 
457 Matter of Chromalloy Aeroservices (Arab Republic), 939 F. Supp. 907 (1996). 
458 Ibid. 
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concluded that “no nation is under an unremitting obligation to enforce foreign 

interests which are fundamentally prejudicial to those of the domestic 

forum….[neither] the comity obligates a national forum to ignore the rights of its own 

citizens or of other persons who are under the protection of its laws.” The court put 

two requirements for the enforcement of foreign judgment: “due citation i.e., proper 

service of process; and that the original claim not violates U.S. public policy”. The 

U.S. public policy in this matter is, the judgment states, unmistakably, in favor of final 

and binding arbitration of commercial disputes.459 Therefore, any decision of this 

Court, the judgment states, extending recognition “to the decision of the Egyptian 

court, would violate this clear U.S. public policy.” 

By declaring any decision which annulled any arbitration award as against the 

public policy the United States was set to move on the direction where it was not 

ready to recognize any such decision in future which set aside any award. This 

judgment has been severely criticized by the jurists and, perhaps, therefore, this is no 

more a practice prevailing in the USA, as is evident from the judgments discussed 

below. However, positive aspect of this decision was that it led the jurisprudence 

towards finding some “international annulment standards”460.  

The court, on the Egyptian judgment annulling the award, observed that the 

Egyptian court of appeal has wrongly assumed jurisdiction despite the fact the parties 

have waived their right to court by providing in the agreement that “the decision of 

the said tribunal shall be final and binding and cannot be made subject to any appeal”. 

This concept of waiver has also been considered in the later US decisions. 

                                                 
459 Ibid. 
460 Paulsson, J. "Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment 
(Lsa)’(1998) 9." ICC ICArb. Bull. 1 (14. He writes that “as they come to see the futility of 
LSAs [local standards annulment] in the international context, national law makers 
and judges will limit their censure to arbitral misconduct of a kind which recognized 
everywhere as justifying non-recognition.” 
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This decision gives impression that there might be somewhat national 

nepotism or patriotism for saving the interest of national company by both the Egypt 

Court as well as by the U.S. District Court for the District of Columbia. 

8.4.2 The Alghanim case 

In November of 1982, Toys "R" Us, Inc. & TRU (HK) Limited (the Toys Ltd.) and 

Yusuf Ahmed Alghanim & Sons, W.L.L. (Alghanim), a privately owned Kuwaiti 

business, entered into a License and Technical Assistance Agreement (the agreement) 

and a Supply Agreement whereby the Toys Ltd. granted Alghanim a limited right to 

open stores and use its trademarks in Kuwait and 13 other countries located in and 

around the Middle East and further agreed to supply Alghanim with its technology, 

expertise and assistance in the said business.  

Dispute arose between the parties and on July 11, 1996, the arbitrator made 

award of$46.44 million plus interest in favor of Alghanim. Alghanim approached the 

 United States District Court for the Southern District of New York to confirm the 

award under the New York Convention, whereas, the Toys Ltd. cross-moved to 

vacate or modify the award under the Federal Arbitration Act (FAA).  The district 

court by judgment dated December 20, 1996 confirmed the award. It also concluded 

that the New York Convention and the FAA afford overlapping coverage and in the 

petition brought to confirm the award under the Convention does not foreclose a 

cross-motion to vacate under the FAA. 

The Court of Appeal, though confirmed, but it overturned the finding of the 

District Court to the extent that in enforcement proceedings the provisions of FAA are 

not applicable even in cross-motion. The Court held that implied defenses available 

under the provisions of FAA were inapplicable under the New York Convention in a 
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case where an award rendered abroad is sought to be enforced in United States. 

Because in this case the Court is “faced head-on with that question that …..the 

arbitral award… was rendered in the United States, and both confirmation and 

vacatur were then sought in the United States therefore Article V(1)(e) of the 

Convention allows a court in the country under whose law the arbitration was 

conducted to apply domestic arbitral law, in this case the FAA, to a motion to set 

aside or vacate that arbitral award”.461 The Court further held that: 

“In sum, we conclude that the Convention mandates very different regimes 

for the review of arbitral awards (1) in the state in which, or under the law of 

which, the award was made, and (2) in other states where recognition and 

enforcement are sought. The Convention specifically contemplates that the 

state in which, or under the law of which, the award is made, will be free to 

set aside or modify an award in accordance with its domestic arbitral law and 

its full panoply of express and implied grounds for relief. See Convention art. 

V(1)(e). However, the Convention is equally clear that when an action for 

enforcement is brought in a foreign state, the state may refuse to enforce the 

award only on the grounds explicitly set forth in Article V of the 

Convention.” 462 

From the perusal of this decision it becomes quite clear that the Court of 

Appeal has took a quite different approach to that of the Chromollay case when it 

held that the provision of FAA were inapplicable in an enforcement proceeding in 

United States of an arbitral award rendered in a foreign country, though in this case it 

was not a direct question regarding the enforcement of foreign annulled award. 

8.4.3 The Baker Marine case. 

                                                 
461 Yusuf Ahmed Alghanim & Sons v. Toys" R" Us, Inc., 126 F.3d 15 (2d Cir. 1997). 
462 Ibid. 
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This is a case which diametrically took opposite position to that of the Chromalloy 

case. Brief facts of this case are that Baker Marine (Nig.) Limited (Baker Marine) and 

Danos & Curole Marine Contractors, Inc. (Danos) jointly entered into a contract with 

Chevron (Nig.) Limited and Chevron Corp., Inc. (Chevron) in 1992 in order to 

provide barge services for Chevron's activities in the oil industry in Nigeria. They also 

agreed that the contracts shall be interpreted in accordance with the laws of the 

Federal Republic of Nigeria and awards shall be governed by the New York 

Convention. Following a dispute between the parties a first award was made whereby 

Danos was held liable to pay US$ 2.23 million to Baker Marine and in a second 

award Chevron was held liable to pay US$ 750,000 to Baker Marine. 

The Nigerian court, in enforcement and set aside proceedings, set aside both 

the awards. One was set aside on the grounds that the arbitrators had improperly 

awarded punitive damages, etc., and the second, on the ground that the award was 

unsupported by the evidence. 

Later on, in August 1997, Baker Marine applied for enforcement of the awards 

in the District Court for the Northern District of New York under the United States 

law implementing the New York Convention, chapter 2 of the Federal Arbitration 

Act. The district court declined enforcement on the ground that “under the 

Convention and principles of comity, it would not be proper to enforce a foreign 

arbitral award when such an award has been set aside by the Nigerian courts.”463 

The district court also imposed statutory cost for Baker Marine failing to reveal in its 

petitions for enforcement of the awards the fact that the awards had been vacated by 

the court of Nigeria. 

                                                 
463 Baker Marine (Nig.) Ltd. v. Chevron (Nig.) Ltd., 191 F.3d 194 (2d Cir. 1999). 
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Baker Marine appealed the decision of the District Court and argued that the 

impugned “ruling failed to give effect to Art. VII of the Convention, which provides 

that the Convention shall not `deprive any interested party of any right he may have 

to avail himself of an arbitral award in the manner and to the extent allowed by the 

law or the treaties of the country where such award is sought to be relied upon”. In 

other words it borrowed its arguments from the ratio of the Chromalloy case and 

sought enforcement of annulled award arguing that it was set aside on the grounds not 

recognized under the U.S. law. The Court of Appeals of the Second Circuit, by 

establishing and endorsing the law laid down in the Alghanim case, did not accede to 

Baker Marine’s argument. The Court held in the footnote 3 of the judgment that: 

“Furthermore, as a practical matter, mechanical application of domestic 

arbitral law to foreign awards under the Convention would seriously 

undermine finality and regularly produce conflicting judgments. If a party 

whose arbitration award has been vacated at the site of the award can 

automatically obtain enforcement of the awards under the domestic laws of 

other nations, a losing party will have every reason to pursue its adversary 

`with enforcement actions from country to country until a court is found, if 

any, which grants the enforcement. 'Albert Jan van den Berg, The New York 

Arbitration Convention of 1958: Towards a Uniform Judicial 

Interpretation (1981) p. 355.” 464 

Interestingly, in this case the Court, on the one hand, had took diametrically opposite 

view to that of Chromalloy case, on the other, it had tried to distinguish facts of this 

                                                 
464 Ibid. 
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case from that of the Chromalloy’s by observing that Baker Marine has made no 

contention that the Nigerian courts acted contrary to Nigerian law465.  

The court further held that unlike the petitioner in Chromalloy [case], Baker Marine 

is not a United States citizen, and it did not initially seek confirmation of the award in 

the United States. This statement of the court if read with similar statement made in 

Chromalloy case gives impression to the fact, which the critics may easily establish, 

that the U.S. courts are interested in protecting national prejudices, instead of 

providing equal relief to all litigants notwithstanding their nationality which is also 

main objective of the New York Convention. 

Further, this decision took the law towards that conclusion where the court requires 

the person demanding enforcement to show, or bear the burden of proof, that the 

award was annulled on un-recognizable grounds, when it states that it is sufficient 

answer that Baker Marine has shown no adequate reason for refusing to recognize 

the judgments of the Nigerian court.466 

8.4.4 The M. Spier case. 

The brief facts of the case are that in 1969 Martin Spier (M. Spier), a citizen of the 

United States, entered into a written contract with Calzaturificio Tecnica, S.p.A. 

(Tecnica), an Italian corporation headquartered in Treviso, Italy, agreeing to furnish 

Tecnica with expertise for the manufacture of plastic footwear and ski boots, in 

exchange for the payment of certain fees. The contract also contained a provision for 

the resolution of disputes by a panel of three arbitrators in Italy. 

                                                 
465Ibid. 
466 Ibid. 
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On the dispute the arbitrators rendered an award in M. Spier's favor on 

October 15, 1985 whereby Tecnica was directed to pay M. Spier one billion Italian 

Lire. On November 20, 1985 Tecnica challenged validity of the award in an Italian 

court in Treviso.  

On the other hand Spier filed a petition in the U. S. District Court, New York 

on 23rd June 1986. Where Tecnica also filed the cross-motion seeking dismissal, or in 

the alternative stay of the proceedings until the Italian courts had adjudicated 

Tecnica's challenge to the award. The district court deferred further proceeding on 

June 29, 1987 by holding: 

“[The court] would deny Article VI [of the New York Convention] 

adjournment of the enforcement proceedings here only if [the court] was 

satisfied that Tecnica's litigation position in Italy was transparently frivolous. 

I cannot reach that conclusion on the present record. That being so, it is better 

to permit the validity of this Italian arbitral award to be first tested under 

Italian law by Italian courts. That is preferable to an American court seeking 

to apply the law of the foreign country where the award was made, and 

entering an order enforcing an award later condemned by the courts of that 

foreign country.”467 

 

In Italy, all three courts, Treviso Tribunal, the Court of Appeals of Venice and 

the Supreme Court of Cassation, reached almost the same conclusion, with somewhat 

different words, that the arbitrators in the award had exceeded their powers, therefore, 

nullified the award. 

Thereafter, in 1999, M. Spier renewed his petition before the district court to 

enforce the same award which had been annulled in Italy. The district court after 

examining decisions of all three court of Italy, found that the courts in Italy had set 

aside the award on the ground that “the arbitrators, casting off all restraints imposed 

                                                 
467 Spier v. Calzaturificio Tecnica SpA, 663 F. Supp. 871 (S.D.N.Y. 1987). 
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by the contract between Spier and Tecnica, conferred upon Spier a "bonus" or a "pay-

off" in a manner and an amount that exceeded the arbitrators' powers”. The District 

Court reached to the conclusion that: 

“The award at bar was set aside by that state's highest tribunal, the Supreme 

Court of Cassation of Italy; no American court or statute may be cited to the 

contrary. In other words, Spier cannot be heard to argue that the Italian 

courts' decisions should not be recognized on the ground that an American 

court would reach a different result with respect to the award if it had been 

rendered in the United States.” 

Here the court seemed to have given high deference to the foreign court by 

holding that M. Spier cannot be heard to argue against the recognition of decision of 

Italian Supreme Court. On the other, it is diametrically opposite statement, if not a 

position of the court, to that of the Chromally case.468  

In this decision the court has examined the ground on which the award was set 

aside by the Italian courts. It has also given chance to M. Spier to prove any of the 

illegality in the Italian judgments and thereafter it held that “Spier's reference to the 

permissive "may" in Article V(1) of the Convention does not assist him since, as 

in Baker Marine, Speir has shown no adequate reason for refusing to recognize the 

judgments of the Italian courts.” Here the law seemed to have been settled that the 

court give deference to the foreign judgment annulling award unless the party seeking 

enforcement of annulled award is able to point out any defect not recognizable in the 

law of the United States.  

8.4.5 The Pertamina case. 

                                                 
468 In the Chromalloy case the court put more emphasis on Article VII of the New York Convention 
when it held that Article VII, on the other hand, mandates that this Court must consider Chromalloy 
claims[award which was annulled by the Egyptian court] under applicable U.S. law.468 
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In 1994, a Joint Operation Contract (JOC) for Karaha Bodas Geothermal Project in 

West Java, Indonesia, was reached between Karaha Bodas Company (KBC) and 

Persusahaan Pertambangan Minyak Dan Gas Bumi Negara (Pertamina), the 

Indonesian state oil company, which provided that Pertamina would manage the 

geothermal operations and KBC would be responsible for financing the Project, and 

building, owning and operating the generating facilities. A second contract, an Energy 

Sales Contract (ESC) was also entered into among KBC, Pertamina and Perusahaan 

Listruik Negara (PLN), a state-owned electrical utility, under which PLN was to 

purchase from Pertamina the electricity generated by KBC's facilities for prices 

specified therein. Both the contracts contained an arbitration clause stipulating the 

resolution of disputes in Switzerland according to the UNCITRAL Rules. 

The Government of Indonesia through a Presidential Decree dated 20 

September 1997 indefinitely postponing the Project, restored briefly by same method 

of Presidential Decree on 1 November 1997 and again the indefinitely postponed of 

the Project. Resultantly, Pertamina and PLN did not purchase the energy from KBC. 

KBC initiated arbitration against Pertamina and PLN in Switzerland for breach of 

both the JOC and the ESC contracts. The tribunal rendered an award on 18 December 

2000 in favor of KBC, directing Pertamina and PLN to pay KBC a total of US$ 261 

million.  

Pertamina challenged the award in Switzerland where the Federal Tribunal 

dismissed such request in August 2001. While Pertamina appeal was pending in the 

Supreme Court of Switzerland, KBC filed proceeding in the US Federal District Court 

for the Southern District of Taxas to enforce the Award. Pertamina applied to the 

District Court for stay of the proceeding on the ground of pendency of appeal against 
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the award in Switzerland. The District Court though dismissed the request for stay of 

proceeding however slowed enforcement proceeding in deference to Pertamina’s 

request.469 The Swiss Supreme Court later on dismissed appeal and in December 

2001, the District Court granted motion to enforce the Award. Then the District Court 

passed an order in February 2002 granting “KBC leave to register the Judgment in 

New York, Delaware, and California”.470  

In March 2002 Pertamina challenge the validity of award in Central District 

Court of Indonesia and also applied for injunction. Here in USA, KBC filed a motion 

in the District Court seeking temporary restraining order to enjoin Pertamina from 

seeking injunctive relief in Indonesia. After hearing the counsel from Pertamina 

telephonically in same evening, the court found that KBC would suffer irreparable 

harm if the Indonesian court issued an injunction to prevent KBC from enforcing or 

executing the Judgment and directed Pertimina to withdraw its application filed in the 

Indonesian court. However, in Indonesia, the court also passed provisional injunctive 

order prohibiting KBC from seeking to enforce the Award. Thereupon, in USA, KBC 

again filed motion in the same district court alleging contempt of its order. The court 

agreed that contempt of its order was committed, therefore, again ordered Pertamina 

to withdraw its application from the Indonesian court, indemnify any fines resulting 

from Indonesian court injunctive order.471 This order was challenged in the Court of 

appeal for fifth circuit. The court of appeal examined the responsibility of the United 

States under the New York Convention and concluded that by granting the 

preliminary injunction in favor of KBC and subsequently holding Pertamina in 

                                                 
469 Had this deference been extended to the Supreme Court of Switzerland it would have been easily be 
justified under the concept of Comity. However, such deference to the parties request is not tenable in 
the eyes of law. 
470 Karaha Bodas v. Perusahaan Pertambangan Minyak, 335 F.3d 357 (5th Cir. 2003). 
471 Ibid. 
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contempt, the district court had abused its discretion.472 However, the court of appeal 

also observed that the federal courts normally had power to enjoin parties under it 

jurisdiction form prosecuting foreign suits and under the New York Convention or 

FAA provisions there was nothing which “expressly limits the inherent authority of a 

federal court to grant injunction” or anti-suit injunction. At the same time the court is 

required to balance domestic judicial interest against concern of international comity 

by taking into account the need to prevent vexatious or oppressive litigation and to 

protect the court’s jurisdiction against the need to defer to principle of international 

comity. 473 The court distinguished those courts having primary jurisdiction from the 

courts having secondary jurisdiction. Primary jurisdiction courts can annul the award 

whereas the court having secondary jurisdiction can only refused to enforce the award 

in their jurisdiction. Therefore, in this case the USA courts have secondary 

jurisdiction therefore permitting it to impose penalties on a party when it disagrees 

with that party's attempt to challenge an award in another country would set 

undesirable precedent under the convention. 474 

While the appeal in the court of appeal against the enforcement judgment was 

pending, Pertamina moved a motion to supplement the appellate record and to vacate 

the judgment inter alia on the ground that the court in Indonesia has annulled the 

Award. The court of appeal remanded to the district court for consideration of the 

motion. The district court refused to give effect to the annulment of the Award by the 

Indonesian court on the ground that the court did not have primary jurisdiction. The 

court of appeal also reached to the same conclusion observing that the Award was 

                                                 
472 Ibid. 
473 Ibid. 
474 The concept of Primary and Secondary jurisdiction was given and explained by 
Mr. Reisman. Reisman, W Michael. "The Diversity of Contemporary International Dispute 
Resolution: Functions and Policies." Journal of International Dispute Settlement  (2012): ids015. 
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made in Switzerland, under the Swiss procedural law therefore Indonesian court did 

not possess primary jurisdiction, hence, its annulment had no effect.475 The court 

though has responded to the objection of annulment raised by Pertamina and after 

reaching to the conclusion that Indonesian court had not jurisdiction, primary, to 

decide the fact of the Award, therefore, it did not assessed the decision of the 

Indonesian court. 

8.4.6 The Termorio case. 

In this case TermoRio S.A. E.S.P. (TermoRio) and Electrificadora del Atlantico S.A. 

E.S.P. (Electranta), a state-owned public utility, entered into a Power Purchase 

Agreement (Agreement) on the terms that Termorio undertook to generate energy and 

Electranta undertook to buy and the dispute was agreed to be resolved through 

arbitration. After the dispute the parties submitted their dispute to an arbitration 

tribunal in Cambodia. The tribunal issued award of almost $60 million in favor of 

Termorio. Electranta challenged the award in a court of Cambodia. The Consejo De 

Estado476 (Council of State), annulled the award on the ground that the arbitration 

clause contained in the agreement violated Cambodian law. 

Termorio sought enforcement of the award in USA, where the District Court 

for the District of Columbia denied enforcement in 2006. Termorio appealed the 

decision of the District Court in the Court of Appeal for the District of Columbia. On 

25th May 2007 the Court of Appeal also confirmed the judgment of the District Court 

on the ground that Consejo de Estado was the competent authority of Cambodia to set 

aside the award being contrary to the law of Cambodia. The court examining the case 

                                                 
475 Karaha Bodas Co. v. Perusahaan Pertambangan Minyak, 364 F.3d 274 (5th Cir. 2004). 
476 Columbian highest administrative court 
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on the ratio of the Baker Marine case further observed that the record of the case did 

not indicate anything giving rise to the fact the proceedings before the Consejo de 

Estado were tainted or judgment is not authentic. The court of appeal held: 

“The same principles and concerns govern here, where appellants seek to 

enforce an arbitration award that has been vacated by Colombia's Consejo de 

Estado. For us to endorse what appellants seek would seriously undermine a 

principal precept of the New York Convention: an arbitration award does not 

exist to be enforced in other Contracting States if it has been lawfully "set 

aside" by a competent authority in the State in which the award was made. 

This principle controls the disposition of this case.”477 

Now the US approach on the enforcement of foreign arbitral award is 

somewhat clear. This approach can be summarized hereunder: 

1. It applies different regime to the foreign award made in the USA 

and made outside USA. It applies the provision of Chapter 1 of 

FAA (or the domestic arbitration law) on the award made in USA 

with full panoply and the provisions of the New York Convention 

(contained in Chapter 2 of FAA), with somewhat restrictive 

approach, on the award made outside USA. 

2. The public policy is in favor of final and binding arbitration of 

commercial disputes unless the award falls in any of the narrowly 

applied exceptions provided in the New York Convention. 

3. Preference is given to the intent of the parties and if the parties 

have expressly waived their right to appeal or review against the 

award, then the annulment by resorting to such appeal or review 

against the intent of parties does not have any effect. 

                                                 
477 TERMORIO SAESP v. ELECTRANTA SP, 487 F.3d 928 (D.C. Cir. 2007). 
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4. Under the New York Convention there are two types of jurisdiction 

available to courts of different country, i.e., primary jurisdiction 

and secondary jurisdiction. Courts having primary jurisdiction are 

competent to annul or set aside the award in certain circumstance 

and the courts having secondary jurisdiction cannot set aside any 

award but can refused to enforce it. 

5. An annulled award can also be enforced on the following grounds: 

a. Award was reviewed and set-aside against the intent of the 

parties dully exhibited in the agreement to arbitrate. 

b. Where the person seeking enforcement of annulled award has 

proven that proceedings were tainted or judgment is not 

authentic or any other illegality with the judgment annulling the 

award. 

6. Party seeking enforcement award is mandatory required to reveal 

the fact that the award has been annulled.  
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8.5 The French approach 

France has rectified the New York Convention and is also a party to the 

European Convention on the Commercial Arbitration, 1961. On 12th May 1981 

by Decree No. 81.500 it introduced titles V and VI (Articles 1492 to 1507) in the 

Code of Civil Procedure which deal with international arbitration. (On 13th 

January, 2011 vide Decree No. 2011-48 further reforms have been brought in the 

Code.) Title V of the Code of Civil Procedure provides specific solutions for 

international arbitration whereas Article VI applies to the recognition and 

enforcement of foreign arbitral awards. In all the following discussed cases the 

approach adopted is in fact found in Article 1502 of the New Code of Civil 

Procedure (NCCP). According to NCCP recognition or enforcement can be 

resisted on the following grounds only: 

“1. if the arbitrator has rendered his decision in the absence of an 

arbitration agreement or on the basis of an arbitration agreement that 

is invalid or that has expired; 

2. if the arbitral tribunal was irregularly constituted or the sole arbitrator 

irregularly appointed; 

3. if the arbitrator has not rendered his decision in accordance with the 

mission conferred upon him; 

4. if due process 11 has not been respected; 

5. if recognition or enforcement is contrary to international public 

policy.”478 

Now in the following paragraph the relevant cases are discussed which duly 

depicts the French approach on this issue. 

                                                 
478 Article 1502 of the New Code of Civil Procedure (NCCP). 
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8.5.1  The Norsolor case 

This case is considered to be a first case which took exception to Article V (1)(e) of 

the New York Convention and enforced the annulled award under the domestic 

law.479 The brief facts of the case are that Pabalk Ticaret Limited Sirketi (Pabalk), a 

Turkish company incorporated in Turkey, and Ugilor (later on became Norsolor), a 

company incorporated in France, reached to an agency agreement containing an 

arbitration clause. In pursuance of the arbitration agreement the arbitral tribunal set up 

under the auspices of ICC found that the termination of the agency agreement was 

attributable to Ugilor (Norsolor) and that Ugilor's conduct caused unjustified damages 

to Pabalk, which equity required to be compensated and evaluated a lump sum 

amount of 800,000 as damages.  

The award was initially granted enforcement by the lower court (the President 

of the Tribunal de Grande Instance of Paris). The Norsolor appeal the enforcement 

decision after the award was set aside in Austria. The Court of Appeal set aside the 

award on the grounds that under Article V(1)(e) of the New York Convention, the 

recognition and enforcement of an award would be refused if the award had been set 

aside by a competent authority of the country in which, or under the law of which, 

that award was made, and it relied on the fact that the award had been set aside by the 

Vienna Court of Appeals finding that the arbitral tribunal, in violation of Article 13 of 

the Rules for the ICC Court of Arbitration, had not determined the national law 

applicable. 

  The French Supreme Court in its decision dated October 9, 1984 reversed the 

decision of the Court of appeal by holding: 

                                                 
479 W.W. Park, The Enforcement of Awards Annulled in their Place of Origin—The French and U.S. 
Experience, Journal of International Arbitration, Kluwer Law International, 26(2):267-292,2009, p. 268 
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“Whereas by ruling in this manner, where the Court of Appeals had a duty to 

determine, even sua sponte, if French law would not allow Pabalk to avail 

itself of the award at stake, the Court of Appeals violated the [following] 

mentioned provisions[:]   

 

Whereas, according to Article VII of the New York Convention, the 

Convention does not deprive any interested party of any right he may have to 

avail himself of an arbitral award in the manner and to the extent allowed by 

the law or the treaties of the country where such award is sought to be relied 

upon; as a result the judge cannot refuse enforcement when his own national 

legal system permits it, and, by virtue of Article 12 of the New Code of Civil 

Procedures, he should, even sua sponte, research the matter if such is the 

case”. 

 

Commenting on this decision in his Introductory Note Professor Emmanuel 

Gaillard, writes: 

“……The Cour de Cassation [The Supreme Court of France] clearly 

condemns the view that the New York Convention would direct the courts in 

which enforcement is sought not to recognize an award set aside in the 

country where the seat of the arbitration is located. The solution brings the 

French position in harmony with the wording of Article V (1)(e) and of 

Article VII of the New York Convention……”480 

 

8.5.2  The Polish Ocean line case 

 The ratio of the Norsolor case was again followed in the case of Polish Ocean Line v. 

Jolasry481. The relevant facts in brief are that on 13 August 1988, Polish Ocean Line 

and Jolasry concluded an agency agreement and in pursuance of the arbitration clause 

a dispute arisen were referred to arbitration tribunal, which rendered an award in 

Gdansk, Poland, on 17 March 1990, whereby Polish Ocean Line was ordered to pay 

compensation to Jolasry. On 12 April 1990, Polish Ocean Line filed an application 

                                                 
480 
http://heinonline.org/HOL/Page?handle=hein.journals/intlm24&div=61&g_sent=1&collection=journal
s last visited on 30th November 2013. 
481 http://www.kluwerarbitration.com/document.aspx?id=ipn5107 last visited 30th November 2013. 
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praying for setting aside the award with the Economic Court of Gdansk, which on 22 

May 1990 suspended enforcement of the award pending its decision.482 On the other 

hand, enforcement of the award was granted in France on 30 April 1990, upheld by 

the Court of Appeal of Douai on18 April 1991. Sitting on appeal the Cour de 

Cassation (the Supreme Court of France) repelled the arguments of Polish Ocean Line 

that enforcement of the award cannot be granted without violating Arts. 1498 and 

1502 of the New Code of Civil Procedure by holding that the setting aside action and 

court's decision to suspend enforcement of the award in Poland cannot justify a 

refusal of enforcement of the award in France. The Supreme Court further held: 

“Art. VII of the 1958 New York Convention, to which both France and 

Poland are parties, does not deprive any interested party of any right it may 

have to avail itself of an arbitral award in the manner and to the extent 

allowed by the law of the country where such award is sought to be relied 

upon. As a result, a French court may not deny an application for leave to 

enforce an arbitral award which was set aside or suspended by a competent 

authority in the country in which the award was rendered, if the grounds for 

opposing enforcement, although mentioned in Art. V(1)(e) of the 1958 New 

York Convention, are not among the grounds specified in Art.1502 of the 

New Code of Civil Procedure.” 483 

In this decision the Supreme Court has clearly and candidly held that any 

ground on the basis of which an award has been annulled, though mentioned in 

Article V (1)(e) of the New York Convention, is not a justifiable ground for refusal if 

it is not any one of the ground mentioned in Article 1502 of NCCP; whereas, in the 

Norsolor case the Court held that judge cannot refuse enforcement when his own 

national legal system permits, which is a very general statement regarding the 

admissibility of the national legal regime in view of the Article VII of the New York 

Convention or [addressed] the interplay between two provisions of the New York 
                                                 
482 http://www.kluwerarbitration.com/document.aspx?id=ipn5107 last visited on 30th November, 2013. 
483 Ibid. 
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Convention484. Therefore, a scholar considers that this is the case which “clearly held 

the application of Article 1502 NCCP prevailed over Article V(1)(e) of the 

Convention.”485 

8.5.3  The Hilmarton case 

On 12 December 1980, Hilmarton, an English Company, contracted with Omnium De 

Traitement et de Valorisation (OTV) , a French company, to act as legal and tax 

consultant for helping to obtain a construction contracts involving public works in 

Algeria, against payment of 4% of the construction contract price. The underlying 

contract contained an arbitration clause making reference to ICC arbitration in 

Switzerland under the Swiss law. Dispute arose between the parties on the alleged 

grounds that OTV had obtained the Algerian contract but had paid Hilmarton only 

50% of the agreed consultancy fee. Therefore, on the instance of Hilmarton the matter 

reached to arbitration tribunal in Geneva where sole arbitrator denied the Hilmarton's 

claim by an award of 19 August 1988 on the ground that the contract between the 

parties had violated Swiss public policy and mandatory principles of Algerian Law 

which prohibit the use and payment of intermediaries for obtaining public works 

contract. On Hilmarton’s request on 17 November 1989, the Geneva Court of Appeal 

annulled the 1988 award, which was also affirmed by the Swiss Supreme Court on 17 

April 1990.486 

                                                 
484 Gaillard, Emmanuel. "The Enforcement of Awards Set Aside in the Country of Origin." ICSID 
Review 14, no. 1 (1999): 16-45.  
485 Koch, Christopher. "The Enforcement of Awards Annulled in Their Place of Origin the 
French and Us Experience." Journal of International arbitration 26, no. 2 (2009): 267-92, p. 
271. 
486 Hilmarton Ltd. v. Omnium de Traitement et de Valorisation - OTV, YCA XIX (1994), pp. 655-657, 
(France No. 18) 
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In the meantime, OTV sought enforcement of the 1988 award in France before 

the President of the Paris Court of First Instance; recognition was granted on 27 

February 1990 and sitting on appeal filed by Hilmarton, the Paris Court of Appeal 

affirmed the same on 19 December 1991.487 Again on appeal by Hilmarton, the 

French Supreme Court affirmed the lower court's decisions. The Supreme Court 

decision dated 23 March 1994 also found that the award set aside in Switzerland was 

not an obstacle to its enforcement. It further held that: 

“Lastly, the award rendered in Switzerland is an international award which is 

not integrated in the legal system of that State, so that it remains in existence 

even if set aside and its recognition in France is not contrary to international 

public policy.” 488 

Interestingly, Hilmarton did not let up its struggle and sought enforcement of 

the Swiss Supreme Court setting aside decision in France under the Franco-Swiss 

Convention on Judicial Matters. The enforcement was granted by the Court of First 

Instance of Nanterre on 22 September 1993.489 OTV appealed this decision to the 

Court of Appeal of Versailles. 

Following the annulment of the 1988 award by the Swiss Supreme Court, the 

dispute was resubmitted to arbitration in Switzerland before a new arbitrator, who 

rendered an award on 10 April 1992 (the second award). This time, the award granted 

Hilmarton's request and directed OTV to pay the outstanding consultancy fee agreed 

in the contract. On 25 February 1993, Hilmarton obtained leave for enforcement in 

France of the 1992 award (the second award) from the Court of First Instance of 

                                                 
487 Ibid. 
488 Hilmarton Ltd. v. Omnium de Traitement et de Valorisation – OTV, YCA XX (1995) at pp. 663-665 
(France No. 23). 
489 Hilmarton Ltd. v. Omnium de traitement et de valorisation – OTV, YCA, XX (1995), pp. 194-197. 
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Nanterre. OTV lodged an appeal against this decision, which also reached the Court 

of Appeal of Versailles. 

The Versailles Court heard the appeal from the Nanterre Court of First 

Instance decisions of 25 February 1993 (enforcement of the second award) and of 22 

September 1993 (recognition of the Swiss setting aside decision) on the same day and 

affirmed the lower court's decision in both cases. Thus annulment of 1988 award was 

endorsed and enforcement of the second award was upheld. The Court of Appeal of 

Versailes held regarding Res Judicata that: 

“the above proceedings (the first of which pertains to voluntary jurisdiction 

(juridiction gracieuse) concerned the integration in the French legal system 

of an arbitral award denying Hilmarton's claim for the payment of fees, 

whereas the present action aims at enforcing in France the Swiss annulment 

decision rendered in the annulment proceedings initiated by Hilmarton. Thus, 

the present request is not at odds with the alleged res judicata effect. 

…..To reach a different conclusion would mean to allow the systematical 

prevalence of the decision which has been first recognised or enforced in 

France, whatever its value in the foreign legal system. It would also mean to 

accord to enforcement an effect which by far exceeds its object: it is certainly 

not the purpose of the enforcement to maintain decisions in France which do 

not exist any more abroad”490 

OTV appealed both Versailles decisions before the French Supreme Court. It 

decided the matters on 10th June 1997. The Supreme Court of France, in a very brief 

decision, reversed the decisions of Court of Appeal founding it in violation of 

principle of Res Judicata provided in Article 1351 of the Code of Civil Procedure491: 

                                                 
490 Omnium de Traitement et de Valorisation - OTV v. Hilmarton, YCA. XXI (1996) pp. 524 – 531. 
491 Article 1351 of New Code of Civil Procedure defines Res Judicata, which reads: Only those matters 
which have been the subject of the judgment are res judicata. The claim must be the same, it must be 
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…while the existence of a final French decision bearing on the same subject 

between the same parties creates an obstacle to any recognition in France of 

court decisions or arbitral awards rendered abroad which are incompatible 

with it. 

In this way uncertainty prevailing in France was resolved and the first decision 

ordering enforcement of the first award survived in the French legal order and was 

ultimately recognized in France despite it having been set aside in the country of its 

origin, Switzerland. 

8.5.4 The Bechtel case 

 The brief facts of this case are that on 30 March 1992, International Bechtel 

Company Limited (Bechtel) and the Department of Civil Aviation of the Government 

of Dubai (DCA) entered into a Project Management Services Agreement for the 

design and construction of a theme park and adjacent commercial and residential 

developments in Dubai, which contained provisions for arbitration of disputes under 

the applicable Dubai law. 

In 1999, a dispute arose, which was referred to a sole arbitrator, who, on 20 

February 2002, rendered an award in favor of Bechtel. Bechtel filed a petition in the 

Dubai Court of First Instance on 7 April 2002 to confirm the award. On the other 

hand on 22 April 2002, the DCA applied for annulment of the award in the same 

court. On 16 November 2002, the court dismissed Bechtel's petition requesting to 

confirm the award and set aside the award conceding to request of the DCA, on the 

ground that witnesses in the arbitration had not taken oaths in the form prescribed by 

                                                                                                                                            
based on the same ground and be between the same parties, and raised by and against each other in the 
same capacity 
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Dubai law. the Dubai Court of Appeal affirmed the same decision on 8 June 2003, 

which was upheld on 15 May 2004, by the Dubai Court of Cassation. 

First of all, Bechtel sought enforcement of the Dubai award in the United 

States by filing a request for enforcement with the US District Court for the District of 

Columbia. On 8 March 2005, the District Court dismissed enforcement proceeding, 

on the DCA's motion, on the ground of having no jurisdiction under either Chapter 1 

of the FAA because the parties have not agreed that judgment on the award shall be 

entered in a specific US court or under the Chapter 2 FAA, which implements the 

1958 New York Convention in the United States, because neither Dubai nor the 

United Arab Emirates are a signatory to the Convention.492 

Thereafter, Bechtel explored France for enforcement of award and On 21 

October 2003, was able to sought enforcement from the president of the Paris Court 

of First Instance under the Treaty between France and the United Arab Emirates on 

Mutual Judicial Assistance, Recognition and Enforcement of Decisions in Civil and 

Commercial Matters of 9 September 1991 (the Treaty). The DCA appealed before the 

Court of Appeal mainly relying on the ground that in view the Treaty the decision of 

the Dubai Court of Cassation upholding the setting aside of the award should be 

recognized, hence, the annulled award should not be granted enforcement. The Court 

dismissed the appeal holding: 

“the decision of the Dubai Court of Cassation of 15 May 2004, which made 

final the setting aside of the award in Dubai on the ground that witnesses 

were heard without taking oaths, is not recognizable in France. Judgments 

delivered pursuant to an annulment proceeding, like execution orders, do not 

have international effect because they apply only to a defined territorial 

                                                 
492 International Bechtel Company Limited v. Department of Civil Aviation of the Government of 
Dubai, YCA XXX (2005) at pp. 1113-1117 (US no. 517) 
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sovereignty, and no consideration can be given to these judgments by a 

foreign judge in an indirect proceeding.493 

The Court with regard to exhaustion of all litigation pending in the court of 

origin of award before the enforcement is granted to any award in France held that it 

is “incompatible with the fundamental principles of arbitration [applicable] in 

France…which seek to eliminate obstacles to the international circulation of award 

by not making annulment of the award in the country of origin a ground for 

refusing494. 

 

This decision further clarifies position of France in a sense that it applies same 

principles for the recognition and enforcement of foreign arbitral awards under the 

bilateral treaty which it applies under the New York Convention. 

 

8.5.5 The Putrabali case 

Briefly, the factual position is that Putrabali sold a cargo of white pepper to Rena 

Holding, the cargo of which lost in a shipwreck during transport and Rena Holding 

failed to pay the contract price. Putrabali got initiated IGPA495 arbitration in terms of 

the contract. Award was initially made in favor of Putrabli by the IGPA arbitral 

tribunal in London, however, on 10 April 2001 Board of Appeal under IGPA rules 

rendered an award in favor of Rena Holding. On Putrabali’s appeal the High Court in 

London, set aside the 2001 award, therefore, on 21 August 2003, the IGPA Board of 

Appeal issued a second award entitling Putrabli of the contract price. 

                                                 
493 Directorate General of Civil Aviation of the Emirate of Dubai v. International Bechtel Co. Limited 
Liability Company, YCA, XXXI (2006) pp. 629 – 634 (France No. 36) 
494 Ibid. 
495 IGPA stands for ‘International General Produce Association’. 
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In the meanwhile, Rena Holding sought enforcement of the 10 April 2001 

award in France and succeeded in obtaining enforcement from the president of the 

Paris court of first instance, even almost three weeks after the issuance of second 

award in favor Putrabli. On 31 March 2005, the Paris Court of Appeal denied 

Putrabali's appeal from the enforcement decision, which was also upheld by the 

Supreme Court of France. The Supreme Court again reiterated its position that 

annulment of award in the country of its origin is no ground for refusal to 

enforcement in France, because: 

“An international arbitral award, which is not anchored in any national legal 

order, is a decision of international justice whose validity must be ascertained 

with regard to the rules applicable in the country where its recognition and 

enforcement are sought.”496 [Emphasis provided]. 

 This case has enforced annulled award on the ground that international award 

does not anchor in any legal system however this decision has recognized the award 

of the Board of Appeal under IGPLA rules, thus, giving support to the arguments that 

France’s practice recognizes an appellate award if it is dually recognized by the rules 

agreed by the parties. 

8.5.6  The Dallah case 

The facts, in brief, of the case are that Dallah Real Estate and Tourism Holding Company 

(Dallah) entered into a Memorandum of Understanding with the Government of Pakistan 

(GOP) in 1995, on the proposal of the former, providing that Dallah would acquire land 

within Mecca, construct housing facilities for Pakistani pilgrims on that land and lease 

the houses and the land to the Ministry of Religious Affairs (MORA) on a ninety-

                                                 
496 PT futrabali Adyamulia v. Rena Holding, et al., YCA, XXXII (2007) pp. 299 – 302 (France No. 
42) 
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nine-year lease. Later on, in January 1996, the President of Pakistan promulgated Ordinance 

establishing an Awami Hajj Trust (the Trust). The Ordinance also assigned certain functions 

of the Trust to various public officers, including the Secretary of the Ministry of Religious 

Affairs (MORA) to act as secretary of the Board of Trustees. After certain correspondences 

with the GOP, on 10 September 1996 an agreement was signed between Dallah and the Trust, 

making no reference to the GOP, which was later on approved by the Government of 

Pakistan, providing for the construction of housing facilities for 45,000 Pakistani Hajj 

pilgrims against payment by the Trust to Dallah of a lump sum of US$ 100 million, 

subject to Dallah arranging a financing facility in the same amount against a 

guarantee of the GOP. The agreement also contained a arbitration clause in case of 

dispute to be settled by arbitration held under the Rules of Conciliation and 

Arbitration of the International Chamber of Commerce (ICC), Paris, by three 

arbitrators appointed under such Rules. 497 

The Trust ceased to exist as a legal entity because the Ordinance establishing 

it lapsed on 11 December 1996.   

On 19 January 1997 Mr. Mufti, who was the Secretary of MORA/Ex-Officio 

Secretary to the Trust, wrote to Dallah stating that Dallah had failed to arrange the 

financing facility and to submit the project's specifications and drawings within the 

agreed time limit, thus breaching fundamental terms of the Agreement, resulting in 

repudiation of the agreement, “which repudiation is hereby accepted”. On the same 

ground, 20 January 1997, a suit in the name of the Trust against Dallah was filed in 

the Court of the Senior Civil Judge in Islamabad, seeking a declaration that the 

Agreement had stood repudiated. Dallah resisted the case. The Civil Court dismissed 

                                                 
497 Dallah Real Estate and Tourism Holding Company versus The Ministry of Religious Affairs, 
Government of Pakistan, [2010] UKSC 46. 
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the suit on 21 February 1998 on the ground that the suit had been filed in the name of 

the Trust that was no more legal person after the lapse of Ordinance, therefore, “the 

present plaintiff is no more plaintiff in the eye of the law”.498  

On 19th May 1998 Dallah went to ICC for arbitration against GOP treating it 

as a party to the agreement. On the other hand the Secretary MORA filed another suit 

in the Civil Court of Islamabad, now, in the name of the GOP, seeking declaration on 

the alleged repudiation of the agreement on account of default of Dallah. Dallah 

responded with an application seeking stay of the suit in terms clause 23 of the 

agreement, the arbitration clause. However, the Court dismissed Dallah’s application 

for stay by holding that Dallah had “neither alleged nor placed on record any 

instrument of transfer of rights and obligations of the Trust in the name of the GOP in 

order to bind it with the terms of the Agreement. However, on 14 January 1999 the 

GOP withdrew its suit, presumably, to take different stand in the subsequent third suit. 

GOP filed third suit in the Civil Court of Islamabad in order to seek declaration to the 

effect that it was neither successor to the Trust nor had not taken over the Trust’s 

responsibilities nor was party of the Agreement. This suit of dismissed on the ground 

that on the one hand GOP is denying as a party to the Arbitration agreement and on 

the other hand it is seeking relief under section 33 of the Arbitration Act, 1940, which 

entitles only a party to an arbitration agreement or any person claiming under such 

party to seek relief. 499 

In ICC arbitration against MORA/GOP, initially the MORA informed the ICC 

that there was no contract or arbitration agreement between the MORA and Dallah 

therefore ICC has no jurisdiction against it, hence, it would also not submit ICC 

                                                 
498 Ibid. 
499 Ibid. 
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jurisdiction. However, later on, on 16 September 1998, an arbitrator—Dr. Naseem 

Hassan Shah—was appointed for the MORA500. The ICC Tribunal501 rendered its first 

award on 26 June 2001 wherein the MORA was held to be bound by the arbitration 

agreement and dispute to be fall within the scope of that arbitration agreement. In its 

second award dated 19th January 2004 the Tribunal determined the Saudi Arabian law 

applicable to the merits of the case and MORA repudiation of agreement held as 

unlawful repudiation of the agreement. The final award ordered the MORA to pay 

Dallah US$ 18,907,603 by way of damages for breach of the Agreement, in addition 

to costs of the arbitration and of Dallah. Thus, the total amount of the award was US$ 

20, 588, 040.502 

First of all, Dallah sought enforcement of the Awards in England where the 

High Court in London granted an ex parte enforcement order on 9 October 2006 

which was withdrawn on 1 August 2008 on the ground that there was no common 

intention of the parties whereby MORA be bound by the Agreement. This decision 

was affirmed by the Court of Appeal on 20 July 2009 and by the Supreme Court on 3 

November 2010. The Supreme Court in its very detailed judgment concluded that “a 

government is not to be taken to be a party to an agreement or to have submitted to 

arbitration simply because it has put forward a state organization to contract with a 

foreign investor”503 and in this contract there was “no common intention” of the both 

parties that the “GOP should always be party to the Agreement”.504 

                                                 
500 The judgment of UK Supreme Court narrates that ICC appointed Dr. Naseen Hassan Shah as an 
arbitrator to represent the MORA/GOP. 
501  The Tribunal was consisted of three persons, namely, Ghaleb Mahmassani, chairman, Michael 
Mustill and Dr. Nassim Hasan Shah  
502 YCA, XXXVI (2011) pp. 590 - 593 
503Dallah Real Estate and Tourism Holding Company versus The Ministry of Religious Affairs, 
Government of Pakistan, [2010] UKSC 46, additional note of Lord Collin in para 109 
504 Ibid, Lord Monace in para 66 of main judgment concludes that “the upshot is that the course of 
events does not justify a conclusion that it was Dallah’s and the Government’s common intention or 
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Every Lord of the Bench has also discussed in the judgment the principle 

“Kompetenz-Kompetenz” or the Tribunal’s powers to determine its own jurisdiction. 

Lord Collins writes that this principle “does not deal with, or still less answer, the 

question whether the tribunal’s determination of its own jurisdiction is subject to 

review, or, it is subject to review, what that level of review is or should be.” However, 

he does not consider that under this principle the tribunal has exclusive jurisdiction to 

determine its own jurisdiction but he holds that the court of the seat before the 

determination by the tribunal and supervisory court after determination by the tribunal 

and the enforcement court at the time of enforcement of award can examine a 

challenge to tribunal ruling on jurisdiction.505 Lord Hope further put emphasis on 

court’s power of review when it opines that “it must be for the court to determine”.506 

Lord Saville though differs on the point at issue considering that there should be an 

independent investigation by the court of the question whether the person challenging 

the enforcement of the award was party to it or not. He also endorses power of the 

court to review the decision of the tribunal on jurisdiction on the ground that 

                                                                                                                                            
belief that the Government should be or was a party to the Agreement, when the Agreement was 
deliberately structured to be, and was agreed, between Dallah and the Trust”. Lord Collin writes that 
“the common intention of the parties means their subjective intention derived from the objective 
evidence………….[that] in order for an act of the Government to have the effect of establishing the 
subjective intion on the Government’s part to be bound by the arbitration agreement, it would have to 
be a conscious, deliberate act by the government………..none of these matters possibly justify a 
finding that there was a common intention that the Government should be bound by the arbitration 
agreement”. Lord Hope writes that for the reasons set out in the opinion of Lord Mance and Lord 
Collins, I agree that the facts point inevitably to the conclusion that there was no such common 
intention”. 
505 He writes in para 84 of the judgment that a tribunal in an international commercial arbitration has 
the power to consider its own jurisdiction is no doubt a general principle of law……..but it does not 
follow that the tribunal the tribunal has the exclusive power to determine its own jurisdiction, nor does 
it follow that the court of the seat may not determine whether the tribunal has jurisdiction before the 
tribunal has rules on it. Nor does it follow that the question of jurisdiction may not be re-examined by 
the supervisory court of the seat in a challenge to the tribunal’s ruling on jurisdiction. Still less does it 
mean that when the awrd comes to be enforced in another country, the foreign court may not re-
examine the jurisdiction of the tribunal. 
506 Ibid, Para 146 
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otherwise this would provide a classic case of pulling oneself up by one’s own 

bootstraps.507 

Dallah, after being unsuccessful in seeking enforcement in London, again, 

applied for enforcement of the Final Award on 19 August 2009 in France. The Paris 

court of first instance granted an ex parte enforcement order, which was 

unsuccessfully resisted by the GOP. Sitting on appeal, the Court of Appeal in Paris 

though discussed all issues raised and decided by the UK Supreme Court but with 

different treatment. It did not mention the decision of the UK Supreme Court, thus, 

put no deference to the foreign court’s decision. On the issue of common intention the 

Court of Appeal has narrated all those development wherein GOP had been 

participating in order to evolve common intention of the parties that GOP was party to 

the Agreement. The judgment has taken into consideration both the pre-contractual 

and post contractual engagement of MORA in order to determine common intention 

of the parties. However, the judgment conceded that in the Agreement GOP was not 

party but: 

“when presenting the contractual provisions to its lawyers, who were charged 

with drafting the Agreement, Dallah mentioned the Trust as the Pakistani 

party but the negotiations took place solely between Dallah and the MORA, 

not the Trust, until the day before the Agreement was signed.508 

8.6 Analysis of both the US and the French approaches 

8.6.1 Annulment has recognition 

                                                 
507 Ibid, in para 159, he quotes paragraph 1.38 of the Departmental Advisory Committee on Arbitration 
Law by writing that “an arbitral tribunal may rule on its own jurisdiction but cannot be the final 
arbiter of jurisdiction, “for this would provide a classic case of pulling oneself up by one’s own 
bootstraps.” 
508 The Regional Court of Appeal, Paris decision dated 17th Feb. 2011 (09-28535)  
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In both regimes, New York and EU, annulment has recognition. So is the case with 

USA and France. When Article V (1) of the New York Convention provides in its 

paragraph (e) ‘set aside’ as one of the grounds for refusal to enforcement, it does 

acknowledge the concept of annulment509. Article VI further buttresses this argument 

when saves the party against whom an award, presumably illegal, has been made by 

providing that such party may seek adjournment of the enforcement proceedings till 

the decision of the competent authority on the annulment proceedings510. Similarly, 

USA, that has applied the New York Convention by inserting chapter 2 in the US 

Code as implementing legislation on Dec. 29, 197, has acknowledged the conception 

of annulment. So is the practice of its courts dully depicted in all decisions, including 

in the much debated the Chromalloy case.511 

As stated above, in France the conception of annulment has recognition. The 

New York Convention came into force in France on 24th September 1959. Further, 

France applies European Convention on International Commercial Arbitration of 

1961 in its territory. Article IX of the European Convention conceives the concept of 

annulment512, though under certain limited grounds. On 12th May 1981 by Decree No. 

                                                 
509 Article V(1) (e) reads: “Article V(1). Recognition and enforcement of the award may be refused, at 
the request of the party against whom it is invoked, only if that party furnishes to the competent 

authority where the recognition and enforcement is sought, proof that: 
…………………………………………………  
(e) The award has not yet become binding on the parties or has been set aside or suspended by a 
competent authority of the country in which, or under the law of which, that award was made”. 
510 If an application for the setting aside or suspension of the award has been made to a competent 
authority referred to in article V (1) (e), the authority before which the award is sought to be relied 
upon may, if it considers it proper, adjourn the decision on the enforcement of the award and may also, 
on the application of the party claiming enforcement of the award, order the other party to give suitable 
security. 
511 Though in the Chromalloy case the annulled award was enforced by the District Court but the court 
has not decided the very concept of annulment but has acknowledged that it is discretion of the court to 
refuse to annulled award under Article V (1) (e).  
512 Article IX reads: “1. The setting aside in a Contracting State of an arbitral award covered by this 
Convention shall only constitute a ground for the refusal of recognition or enforcement in another 
Contracting State where such setting aside took place in a State in which, or under the law of which, 
the award has been made and for one of the following reasons:………….. 
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81.500 it introduced titles V and VI (Articles 1492 to 1507) in the Code of Civil 

Procedure which deal with international arbitration. Title V of the Code of Civil 

Procedure finds out specific solutions for international arbitration whereas Article VI 

applies to the recognition and enforcement of foreign arbitral awards. On 13th January, 

2011 by Decree No. 2011-48 further reforms was brought in the Code (the Code of 

2011).  French approach is that Article VII of the New York Convention permits it to 

apply the provisions of the Code of the Civil Procedure because it provides more 

favorable enforcement regime. Article 1518 of the Code of 2011 provides that an 

award issued in France in an international arbitration may be the object of an action 

for set aside. Article 1520 provides for certain grounds where under an award can be 

set aside. However, Article 1522 of the Code of 2011 empowers the parties to waive 

at any time their right to bring an action to set aside an award by way of specific 

agreement. In this way, both French and US approach have conception of annulment 

in their very legislations.  

8.6.2  The annulment jurisdiction  

The New York Convention confers jurisdiction to annul or set aside the award on the 

court of the country in which the award was made or on the court of the country under 

the law of which award was made.513 The same is the position of the European 

Convention when  it states in its Article IX that setting aside in a Contracting State of 

an arbitral award shall only constitute a ground for the refusal if setting aside has 

taken place in a State in which, or under the law of which, the award has been made. 

However, the jurists have difference of opinion as to whether both the courts—the 

court of seat of arbitration and the court of the country whose lex arbitri has been 

                                                 
513Article V (1) (e) of the New York Convention. 
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applied—have concurrent jurisdictions or only one of them.514 These are the courts 

which have primary jurisdiction both under the New York as well as under the 

European Convention while all other court have no such primary jurisdiction but may 

be said to have secondary jurisdiction, i.e., jurisdiction to enforce or refuse to enforce 

an award. 

The US approach on the jurisdiction is the same that these two courts have 

primary jurisdiction and annulment proceeding can be brought before these courts, 

unless the jurisdiction of them is specifically waived by the parties.515 Whereas, 

according to Article 1519 of the French Code of 2011 an action to set aside an award 

can be brought before the court where the award was made and in case the award was 

made in France then the France Court of Appeal has only jurisdiction to take action.  

8.6.3 Consequence of annulment  

Annulment renders an award ineffective or otherwise. There have been tremendous 

efforts for bringing in a uniform regime for the international commercial arbitration 

but all these efforts have fallen short of bringing consensus regarding the proper 

treatment of awards annulled in other jurisdictions. As has already stated the New 

York Convention provides in Article V (1) (e) the annulment as one of the grounds 

under which the enforcement court may refuse enforcement of an award. What does 

means by the word “may” used in Article V(1) (e) of the Convention? According to 

the US conception it gives discretion to the enforcement court to see as to whether the 

parties has waived their right to review the award and exercise of that review resulted 
                                                 
514 Abedian, Hossein. ‘Judicial Review of Arbitral Awards in International Arbitration’, Journal of 
International Arbitration 28, no. 6 (2011): 553–590. The writer has discussed this issue in detail and he 
favors judicial review of arbitral award with suggestion regarding exclusive jurisdiction of one court in 
the following words: “the exclusivity of jurisdiction of the courts of the seat will pave the way for a 
harmonized regime of international arbitration which will, in turn, obviate any need for ignoring a 
judicial decision lawfully rendered to set the award aside.” 
515 Karaha Bodas V. Perusahaan Pertambangan Minyak, 335 F. 3d 357 (2003). 
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in annulment of the award. It gives power to the court even to enforce an arbitral 

award if annulment is the product of that court which does not have primary 

jurisdiction. It also vests power with the US courts to examine as to whether the 

annulment was rendered on the basis of those standards which are not international 

but are the local ones.516 In order to discern these grounds or reasons, both tenable and 

untenable, the court is required to make inquiry into the judgment annulling the 

award. If the judgment does not meet such standard it does not render the award 

ineffective, and the same is enforced, as was enforced in the Chromalloy Case. And if 

the judgment annulling award does meet such standards then the judgment is enforced 

as was happened in the Bakar Marine case.  The practice of France is quite different. 

On the one hand, as stated earlier, France does contain provisions to set aside an 

international award rendered in France. Article 1519 of the Code of 2011 states that 

an action to set aside an award made in France can be filed before the Court of Appeal 

of that jurisdiction, which court has power to set aside that award under the ground 

enumerated in Article 1520 of the Code. However, when issue for enforcement of an 

award annulled in a foreign country comes before it, the French courts say that the 

French law on international arbitration does not compel French courts to take into 

account a setting aside decision rendered by a foreign court.517 It thinks that 

“Arbitration is a free-floating autonomous legal order distinct from any national legal 

orders”.518 It took a different position basing on the ground that the New York 

Convention itself provides in its article VII the right to interested party to avail the 

law of the country, if favorable, where such award is sought to relied upon, therefore, 

the French courts do not deny an application for leave to enforce an arbitral award 
                                                 
516 Paulsson, J. "Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment 
(Lsa)’(1998) 9." ICC ICArb. Bull. 1 (14. 
517 The decision of the Supreme Court of France in the Putrabli case. 
518 Gaillard, Emmanuel. "The Representations of International Arbitration." Journal of International 
Dispute Settlement  (2010): idq012. 
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which was set aside by the competent authority (or court) in the country in which the 

award was rendered. Further, it considers that an international award remains in 

existence even if set aside and its recognition, in France, is not contrary to 

international public policy.519  The practice of French courts is that they accord no 

weight to decisions of foreign courts520, even to decisions of a court having primary 

jurisdiction, considering that an international arbitral award, which is not anchored 

in any national legal order, is a decision of international justice whose validity must 

be ascertained with regard to the rules applicable in the country where its recognition 

and enforcement are sought.521 

Different jurists gave different theories, some favoring the concept of non-existent of 

award as a result of annulling decision while others favoring the independent standing 

of award from that of annulling decision. Gary B. Born is of the view that in order to 

give annulment decision a preclusive effect it must meet international standards. He 

writes that: 

“[His analysis] tips in favor of recognition courts giving preclusive effect to 

annulment decisions in the arbitral seat where those decisions rely on one of 

the first four grounds under Article V(1) of the Convention. this gives effect 

to the Convention’s objective of facilitating the recognition of international 

arbitral awards in accordance with uniform international standards, as well as 

given meaning to Article V(1)(e). 

At the same time, an annulment decision in the arbitral seat relying on 

grounds equivalent to those in Articles V(1)(a) to (d) should be recognized 

only after a careful review of the proceedings resulting in that decision. In 

particular, the recognition court should examine the record of judicial 

proceedings in the arbitral seat (pursuant to generally-applicable local 

                                                 
519 The decision of the Supreme Court in the Hilmarton case. 
520 Born, Gary. International Commercial Arbitration. Vol. 2: Kluwer Law International The Hague, 
2009, pp. 2679 
521 PT futrabali Adyamulia v. Rena Holding, et al., YCA, XXXII (2007) pp. 299 – 302 (France No. 42). 
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standards for recognition of foreign judgment) and conclude that the 

annulment proceedings afforded the parties a full and fair opportunity to be 

heard on the grounds equivalent to the Article V(1) exceptions.”522 

He is of the view that annulling judgment must be reviewed by the 

enforcement court in order to determined whether the judgment meets international 

standards or not. Same is the opinion of Professor Jan Paulsson who suggests that 

“enforcement court should consider the grounds upon which awards are set aside, 

and exercise their discretion to disregard LSAs” (Local Standard Annulments). 

Professor Jan Paulsson further suggests to the enforcement court to treat the 

annulment decision “more or less persuasive, but never automatically controlling” .523 

However, there seems consensus on the issue that no court has jurisdiction to annul an 

award when such power of review was specifically waived by the parties.524  

8.7 Conclusion--Proposal for evolving a uniform approach 

As already explained there seems a census on the conception of annulment both in 

USA and France.  However, USA and France have different conceptions on the 

jurisdiction of the courts regarding annulment or set aside of an award. France 

conceives only its court has jurisdiction if the seat is in France and it does not 

recognize the jurisdiction of courts of other countries even though the seat of 

arbitration is within jurisdictional boundaries of that foreign court, considering it a 

free-floating autonomous legal order distinct from any national legal orders, except 

                                                 
522 Gary B. Born, Annulment of International Arbitral Awards, International Commercial Arbitration 
(Kluwer Law International 2009) pp. 2696 
523 Paulsson, Jan. "Enforcing Arbitral Awards Notwithstanding Local Standard Annulments." Asia 
Pac. L. Rev. 6 (1998): 1, p 30. 
524 French Code of Civil Procedure states in Article 1522: “by way of a specific agreement the parties 
may, at any time, expressly waive their right to bring an action to set aside”; Gary B. Born, Annulment 
of International Arbitral Awards, International Commercial Arbitration (Kluwer Law International 
2009) Gary B. Born writes: if parties’ arbitration expressly or implied waives rights of appeal or 
annulment, then an annulment decision in the arbitral seat should not be given any effect; so is the 
approach of USA, as is exhibited from the above narrated decisions. 
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in a case where award is integrated in the legal order of the country where it has been 

annulled. On the other hand, USA acknowledges jurisdiction of the primary courts, 

even though of other countries. 

In the New York Convention the use of world “may” at least gives 

“presumption”525 or balance of convenience in favor of the person against whom the 

award was originally made by the tribunal. Assuming that this presumption is 

rebuttable526, the balance of proof, at least, shifts from the party against whom the 

award has been made to the person seeking such enforcement of annulled award. 

 From the perusal of all above cases it is clear that award-creditor tries to 

enforce award even if it has been annulled by the court having jurisdiction, whereas 

the other party resists. Award-creditor will go to that forum which, he considers, treat 

the annulment ground differently even though it also have those grounds for non-

enforcement. In that case, France courts though consider that ground for resistance to 

enforcement but not the judgment whereas the USA courts consider the judgment. In 

this situation Professor Jan Paulsson has suggested that if the annulment is based on 

International Standards (ISAs) then the annulment may be given presumption of 

validity thereby burden of proof will shift on the person seeking enforcement of 

annulled award to establish that the annulment was unjustified. He writes: 

“A moderate treatment of ISAs would be to grant them presumption of 

validity, reversing the general rule of the New York convention and putting 

the resisting party to the burden of proving that the Arbitral Tribunal did not 
                                                 
525 Ibid. 
526 Koch, Christopher. "The Enforcement of Awards Annulled in Their Place of Origin the French and 
Us Experience." Journal of International arbitration 26, no. 2 (2009): 267-92. He writes “ [T]he 
presumption is rebuttable because: Recognition and enforcement of the award may be refused. The 
New York Convention thus opens the possibility to a party that wishes to have an award enforced, 
despite the fact the fact that the award was set aside at the place of arbitration, to do so by showing that 
the decision annulling the award should not be given effect by the court at the place where enforcement 
is sought”.  
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lack jurisdiction, was not wrongly constituted, did not prevent a party from 

being heard and so forth—i.e., that the foreign annulment was unjustified.”527 

Professor Winnie (Jo-Mei) Ma has also proposed one of the two 

interpretations of Article V(1)(e) that initially onus is on the award-debtor to 

challenge enforcement of the award on any of the grounds provided in Article V (1), 

however, if in case award is annulled by the court of primary jurisdiction this onus 

shifts from him to the award-holder to establish that the foreign judgment annulling 

the award is unjustified.528 Same is the American courts’ approach, especially, when 

in the award confirmation proceedings it burdens the party defending against 

enforcement of the arbitral award to proof the ground for non enforcement.529. 

Whereas, in case of enforcement proceedings of an annulled award the USA approach 

is also the same but somewhat less clear with regard to shifting the burden from 

award-debtor to award-creditor. As, in the Baker Marine case and the M. Spier case 

the courts have held that award-creditor has “shown no adequate reason for refusing 

to recognize the judgments of the Nigerian court”. Even the New York Convention 

admits, notwithstanding it give discretion to the enforcement court by using word 

may, annulment as one of the grounds for non-enforcement. So is the approach of the 

European Convention under Article IX. This approach will help evolving 

international standards for annulment because every judgment annulling award will be 

discussed in foreign enforcement jurisdiction and will sustain if it meets international 

standards otherwise will fall compelling the court annulling the award to rethink. 

In Pakistan under the Geneva Convention’s approach a foreign award annulled 

in the country of its rendition could not be enforced under Arbitration (Protocol and 
                                                 
527 Paulsson, J. "Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment 
(Lsa)’(1998) 9." ICC ICArb. Bull. 1 (14. 
528 Ma, Winnie. "Harmonising Judicial Approaches to Determining the Enforceability of Foreign 
Annulled Awards." Contemp. Asia Arb. J. 2 (2009): 247., p. 272 
529 Empresa Constructora Contex Limitada V. Iseki, Inc, 106 F. Supp. 2d 1020 (2000). 
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Convention) Act, 1937530.  And Similarly Mr. Shaiq Usmani is of the view that 

Pakistani courts under the Act, 2011, are likely not to enforce which has either been 

suspended or set aside by a decision of the competent court.531 

However, under the Act, 2011, Pakistani courts are suggested to shift their 

approach in accordance with the above proposed approach, which will be beneficial 

for Pakistan in order to protect its interest in Pakistan and abroad. 

                                                 
530 Hassanali & Co. Cotton (Pvt.) Versus Poly Coton, S.A., PLD 1996 Karachi 416. Though in the 
Hassanali case the direct question before the Court was not to enforce an annulled award.  The  
Hassanali case borrowed this statement from the Nan Fung Textiles Ltd Versus H. Pir Muhammad 
Shamasuddin, PLD 1979 Karachi 762, wherein the Court held that “the subsection (2) of section 7 
provides the following three grounds rendering a foreign award unenforceable: (a) that the award has 
been annulled in the country in which it was made, (b)……(C)…”    
531 Usmani, M. Shaiq. "International Arbitration." In Report on International Judicial Conference (13-
15 April 2012) Islamabad, Pakistan, 289-300. Islamabad: Law and Justice Commission of Pakistan, 
2012. 
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Chapter No. 9 

 

ENFORCEMENT OF A FOREIGN JUDGMENT CONFIRMING 
ARBITRAL AWARD 

(Parallel entitlement approach) 
 

9.1 Introduction 

A foreign arbitral award may be enforced against whom the award has been made by 

way of filing a suit on that award in the country of its rendition and obtain a judgment 

confirming it and thereafter to enforce the foreign judgment against the judgment 

debtor in another country. This may not only happen in a situation when award-holder 

seeks to confirm the award in the country where the award has been made but also in 

a situation where award-debtor seeks to annulled the award in a country where it has 

been made and consequential dismissal of annulment proceedings may ispo facto 

operate as confirmation of award—such as is the practice of France. In each of the 

aforesaid situations there is a judgment confirming and upholding the award.  

Pakistan is a signatory to the New York Convention and unlike the Geneva 

Convention, 1927 there is no need under the Convention to get confirmation judgment 

on the award in order to consider it final. In other words, there is no concept of double 

exequatur under the New York Convention, rather it intentionally omit the concept of 

double exequatur. Under implementing legislation of the New York Convention, the 

Act of 2011 an arbitral award can be enforced under section 6532 which makes it 

                                                 
532 Section 6 of the Act, 2011 reads: “Enforcement of foreign arbitral award.—(1) Unless the Court 
pursuant to section 7, refuses the application seeking recognition and enforcement of a foreign arbitral 
award, the Court shall recognize and enforce the award in the same manner as a judgment or order of a 
court in Pakistan. 
(2) A foreign arbitral award which is enforceable under this Act, shall be treated as binding for all 
purposes on the persons as between whom it was made, and may accordingly be relied on by any of 
those person by way of defence, set off or otherwise in any legal proceedings in Pakistan.” 
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mandatory on the court having jurisdiction to enforce the award unless it falls within 

exceptions. Whereas, a foreign judgment can be enforced under section 44-A of the 

Code of Civil Procedure, 1908533 of Pakistan (CPC) which states that a decree passed 

by certain foreign countries may be executed as if it is a decree passed by a District 

Court of Pakistan. And the New York Convention give rights to parties to avail more 

favorable provisions provided in the law of the enforcement countries. If these two 

paths are open for the party then it gives rise to “parallel entitlement approach”.534 

This approach is being followed in USA535 since 1973536  and has been followed in 

Germany537. However, this concept has been reversed by the Federal Supreme Court 

of Germany (the Bundesgerichtshof).538 

The New York Convention does not address this issue, thereby, it is left with 

the courts of States to develop there own jurisprudence. However, this “parallel 

entitlement approach” has given rise to different consequences and this study shows 

that Pakistan has eliminated an attempt for this approach as far back as in 1981. 

This chapter firstly approaches this issue by looking into the USA practice. 

Then German approach is discussed. Thereafter, the practice of Pakistan is discussed 

                                                 
533 Section 44-A of the CPC reads: “Execution of decrees passed by Courts in the United Kingdom and 
other reciprocating territory.—(1) Where a certified copy of a decree of any of the superior Courts of 
the United Kingdom or any reciprocating territory has been filed in a District Court, the decree may be 
executed in Pakistan as if it had been passed by the District Court” 
534 Roth, Martin L. "Recognition by Circumvention: Enforcing Foreign Arbitral Awards as Judgments 
under the Parallel Entitlements Approach." Cornell L. Rev. 92 (2006): 573, 577. 
535 Seetransport Wiking Trader V. Navimpex Cent Navala, 29 F. 3d 79 (1994); Bermann, George A. 
"‘Domesticating’the New York Convention: The Impact of the Federal Arbitration Act." Journal of 
International Dispute Settlement 2, no. 2 (2011): 317-32. 
536 Island Territory of Curacao V. Solitron Devices, Inc, 489 F. 2d 1313 (2d Cir. 1973); Roth, Martin 
L. "Recognition by Circumvention: Enforcing Foreign Arbitral Awards as Judgments under the Parallel 
Entitlements Approach." Cornell L. Rev. 92 (2006): 573, 577. 
537 Bundesgerichtshof [BGH] [Federal Court of Justice] Mar. 27, 1984, 48 Neue Juristische  
Wochenschrift [N.J.W.] 2765 (F.R.G.); Bundesgerichtshof [BGH] [Federal Court of Justice] May 10, 
1984,  
48 Neue Juristische Wochenschrift [N.J.W.] 2763 (F.R.G.) 
538 http://www.newyorkconvention1958.org/index.php?lvl=notice_display&id=302&seule=1 last 
visited on 13th February, 2014 
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with some detail. In the last, all the debate is summed up with conclusion and 

recommendations. 

 

9.2 The USA approach—Conflicting judgments on Parallel entitlement approach.  

In USA “the National Conference of Commissioners on Uniform State Law” drafted 

“Uniform Foreign Money-Judgments Recognition Act” and in its annual Conference 

held in 1962 recommended to all the States of USA to make enactment in accordance 

thereof.539 In pursuance of that recommendation different States of USA enacted this 

law.540 New York State also brought Article 53 in the New York Code of Civil 

Practice Law and Rules (CPLR) in order to recognize and enforce money judgments 

of a foreign country. According to section 5304 of CPLR, a foreign country judgment 

meeting certain given requirements is conclusive between the parties to the extent it 

grants or denies recovery of a sum of money. Similarly, the District Columbia’s 

Uniform Foreign Country Money Judgments Act (D.C. Code) recognizes and 

enforces foreign judgment within its jurisdiction.  

On the other hand, the New York Convention of 1958 came into force in the 

United States of America in 1970 when it brought in implementing provisions at 

federal level in the Code for recognition and enforcement of foreign arbitral awards, 

i.e., Chapter 2, Title 9 of the US Code. According to it any party to the arbitration 

may within three years apply to any court having jurisdiction under this chapter for an 

order confirming the award falling under the New York Convention as against any 

                                                 
539 Even before Uniform Foreign Money-Judgments Recognition Act the foreign judgment was 
recognized under the principle “the comity of nations” as is evident from Hilton v. Guyot, 159 U.S. 113 
(1895). However, according to this case the principle to “comity of nations” was further conditioned on 
reciprocity principle. 
540 Till March 1, 2010 it was in force in 20 states, the District of Columbia, and Virgin Islands. Please 
see, Weintraub, Russell J. International Litigation and Arbitration-Practice and Planning. Sixth 
Edition ed. Durham, North Carolina: Carolina Academic Press, 2011, p.301. 
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other party to the arbitration. The court shall confirm the award unless it finds one of 

the grounds for refusal specified in the New York Convention.541 

Though this practice of parallel entitlement—to enforce foreign judgment 

under CPLR/State-legislation or to enforce foreign arbitral award under the Federal 

Arbitration Act—in found in a decision of the second circuit rendered in 1973542, 

however two later cases in some details are worth-mentioning, especially, to clearly 

understand the conflicting approach of different courts of USA on this particular 

issue. 

In Seetransport Wiking Trader Schiffahrtsgesellschaft MBH & Co., 

Kommanditgesellschaft (Seetransport Co.) v. Navimpex Centrala Navala 

(Namipex)543, Seetransport Co, a German corporation was the owner and operating 

ships, whereas Navimpex, a Romanian government trading company engaged in the 

business of shipbuilding. These two companies reached to a contract in 1980 agreeing 

that Navimpex would build four ships for Seetransport Co. After arising dispute 

between the parties the arbitral tribunal under ICC in Paris rendered an award on 

March 26, 1984 in favor of Seetransport Co., ordering Navimpex to pay six million 

deutsche marks, plus interest. Navimpex tried to get annulment of the award but the 

Paris Court of Appeal dismissed the application on March 4, 1986. In 1988 

Seetransport Co. sued Navimpex in the United States for the enforcement of the 

award under the FAA (under the New York Convention). The enforcement was 

initially granted by the Southern New York District Court. On appeal the Federal 

Court of Appeal for the Second Circuit set aside the judgment granting enforcement 

on the ground that limitation period provided in the statute, i.e., three years, to enforce 

                                                 
541 9 USC 207 
542 The Island Territory of Curacao v. Solitron Devices, 489 F.2d 1313 (2d Cir. 1973) 
543 Seetransport Wiking Trader V. Navimpex Cent Navala, 29 F. 3d 79 (1994). 
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an award under the Convention had expired.544 At the same time, the Appellate Court 

also sent back the matter to the District Court to with direction to consider whether 

the decision of the Paris Court of Appeal should be enforced. Thereupon, the District 

Court, instead, enforced the judgment of the Paris Court of Appeals. The District 

Court, by applying parallel entitlement approach, found that dismissal of Navimpex's 

application in Paris had “conferred exequatur on the award in Paris”. Navimpex again 

appealed the matter before the Court of Appeal for the Second Circuit pleading that 

the matter was in fact a foreign arbitral award and not a foreign money judgment, 

therefore, it could not enforced as a foreign money judgment. However, the Court of 

Appeal did not accede to the ground raised by the appellant believing the French 

Court’s decision which conferred exequatur on an arbitral award could be recognized 

as “the functional equivalent of a foreign money judgment” 545 therefore, could be 

enforced as foreign court decree even if it had just “confirmed an arbitral award”.546 

 The Court of Appeal held: 

“Navimpex’s unsuccessful challenge to the award in the French courts made 

the award-with-exequatur enforceable under French law, and the decree 

accomplishing that result is to be regarded as a judgment enforceable under 

Article 53 [of CPLR].” 

However, the Court of Appeal also referred to the Fotochrome case547, in 

order to make distinction because in that case the court did not treat arbitral award 

rendered in Japan as a foreign judgment, despite the fact that Japanese law treats 

arbitral awards as judgment, on the ground that “there had been no opportunity to 

challenge the award under the few grounds set forth in the Convention”. So, this case 

has vividly endorsed the parallel entitlement approach of the USA. 
                                                 
544 Ibid 
545 The Court dispelled this challenged of the appellant this statement based on an earlier judgment of 
the same Court in the case of United States v. Salerno reported as 932 F.2d 117 (2d Cir. 1991). 
546 The Court held this on the basis of earlier judgment to Island Territory of Curacao v. Solitron 
Devices, Inc., 489 F.2d 1313 (2d Cir. 1973). 
547 Fotochrome, Inc. v. Copal Co, 517 F.2d 512 (2d Cir. 1975). 
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The second worth-mentioning case is Comm’ns Imp. Exp. S.A. (Com S.A) v. 

Republic of Congo. In this case the parties entered into an agreement in 1992 for the 

repayment of certain outstanding debts and Caisse Congolaise d’Amortissement 

(CCA)—a department of the Congo’s Ministry of Economy, Finance and Planning 

endorsed promissory notes in favor of Com. S.A. The contract contained stipulation 

for the resolution of dispute in Paris under ICC. On failure of the Congo to satisfy its 

obligation Com S.A commenced arbitration and succeeded on 27th December 2000 in 

obtaining an award of over $ 31 million. The Congo did not satisfy the award 

voluntarily. After about nine years Com S.A sought to enforce the award in the 

Queen’s Bench Division of the High Court of Justice, Commercial Court in London, 

England and succeeded in obtaining judgment in July 2009 enforcing the award. Two 

year later, in September 2011, Com. S.A pleaded an action in the Southern District of 

New York praying for recognition of the Judgment of the England High Court under 

the New York Uniform Foreign Country Money Judgments Recognition Act, (New 

York CPLR), which was found venue improper, therefore, the Court transferred the 

matter to the District Court for the District of Columbia. The District Court found that 

Com. S.A relied on the D.C Recognition Act because it provided 15 years limitation 

period and did not rely on FAA because the claim to enforce the award stood barred 

after three years time provided therein. The Court dismissed Com. S.A 

complaint/claim on the ground that the time period provided in FAA preempts any 

maneuver for availing any other time period provided in any other legislation of the 

State. This decision further discussed the objectives of the New York Convention and 

its implementation legislation, FAA, by holding that: 

“Congress chose to make that ‘carefully crafted framework’ [the New York 

Convention] applicable in this country’s courts by enacting enabling 

legislation at the federal level, with uniform federal procedures to govern the 
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statute of limitations period, rather than allowing each state to determine 

individually the extent to which it would recognize foreign arbitral awards. 

This choice evinces an interest in procedural uniformity.”548 

 

The Court has also tried to downplay this concept of parallel entitlement 

approach by categorically stating that “by acting at the federal level, Congress 

ensured that the enforcement of foreign arbitral awards in the United States would be 

governed by one set of uniform ‘rules of procedure’ rather than a diversity of state 

ones as might occurred pursuant to Article XI” of the New York Convention 

authorizing the Contracting States to chose to either implement the Convention at the 

federal level or at the sub-national level.549 The Court further examined the finality 

concept provided in FAA and held that the “Congress chose to limit the applicability 

by a imposing a three-year statute of limitations on confirmation actions. This choice 

evinces a purpose of protecting potential defendant’s interest in finality”.550 This 

judgment will seemingly reverse the concept of parallel entitlement, if is endorsed by 

the superior courts. 

9.3 The German approach—Parallel entitlement approach abandoned. 

In Germany, parallel entitlement approach took birth in 1984 when the 

Bundesgerichtshof (Federal Court of Justice) held in two decisions that parties 

seeking to enforce foreign arbitral awards had option either to enforce the arbitral 

award under the New York Convention or to enforce the foreign judgment confirming 

it under the German law.551 However, this approach has been reversed by the 

Bundesgerichtshof (Federal Supreme Court) in 2009. 552 In this case the award was 

                                                 
548 2013 U.S. Dist. LEXIS 2518 
549 Ibid 
550 Ibid at page 17 
551 Bundesgerichtshof [BGH] [Federal Court of Justice] Mar. 27, 1984, 48 Neue Juristische 
Wochenschrift [N.J.W.] 2765 (F.R.G.); Bundesgerichtshof [BGH] [Federal Court of Justice] May 10, 
1984, 48 Neue Juristische Wochenschrift [N.J.W.] 2763 (F.R.G.) 
552 Bundesgerichtshof July 2, 2009 (IX ZR 152/06) 
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rendered in the Claimant's favor in 2002 and confirmed in 2003 by the Supreme Court 

of California. The Claimant's application for enforcement was granted by the 

Landgericht (Regional Court) Berlin in 2005, which decision was also affirmed by the 

Kammergericht (Higher Regional Court Berlin), by applying parallel entitlement 

approach. Sitting on appeal, the Bundesgerichtshof (Federal Supreme Court) reversed 

the decision of Kammergericht and the parallel entitlement approach on the ground 

that it could allow an applicant to circumvent objections to enforcement based on 

Article V of the New York Convention. The Court further held that this conception is 

against the German Constitution which provides that debtor can be confront by 

creditor with one instrument for a debt whereas this concept lead to confront a debtor 

with multiple instruments in several proceedings to enforce a debt. The Court also 

found out that parallel entitlement approach created unwarranted situation whereby 

the judgment of foreign non-European countries can easily be enforced than the 

judgment rendered in European countries.553 

 

9.4 Pakistan’s approach—Parallel entitlement nipped in the buds. 

9.4.1 Background: Enforcement under Code of Civil Procedure (CPC) versus 

under the Act, 2011—A foreign judgment may be enforced under section 44-A of 

CPC in Pakistan. However, this section recognizes and gives effect only to those 

foreign judgments which are rendered in the superior Courts of the United 

Kingdom554 or any other courts of reciprocating countries so specified by the Federal 

Government of Pakistan by notification.  Further, this section specifically excludes 

                                                 
553 Decision dated 2nd July, 2009 of Bundesgerichtshof (IX ZR 152/06) 
554 Explanation 1 of section 44-A of CPC explains superior Court as “the High Court in England, the 
Court of Session in Scotland, the High Court in Northern Ireland, the Court of Chancery of the County 
Palatine of Lancaster and the Court of Chancery of the County Palatine of Durham.” 
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execution of an arbitral award, even if the award can be enforce as a decree or 

judgment.555 

The territorial scope of this section is very limited because it recognizes those 

judgments or decrees which are either made in United Kingdom or in other countries 

notified by the Federal Government and the Government has, so far, notified very few 

countries or territories as reciprocating territories. The Government of Pakistan has 

declared: (i) Fiji; (ii) Colony of Singapur; (iii) Austrialian Capital; (iv) New Zealand 

including Cook Islands (including Nive) and Trust Territory of West Somoa; and (v) 

Northern Territory of Australia, to be reciprocating territories and their Supreme 

Courts to be the Superior Courts for the purposes of section 44-A of CPC. On the 

other hand if we see the scope of the Act, 2011 it is very vast because it recognizes all 

those awards which are made in any of the Contracting States of the New York 

Convention in addition to those awards which are made in other non-contracting State 

but notified by the Federal Government. As per latest status of the New York 

Convention 149 countries have become parties to it.556 Therefore, it is more likely that 

the provisions of the Act, 2011 would be invoked for the purpose of enforcement of 

foreign arbitral award in comparison to CPC even if Pakistan allows parallel path. 

9.4.2 Defenses against enforcement. Section 44-A of CPC states that the court 

shall refuse to execute a decree if it is shown that the judgment: is not from the court 

of competent jurisdiction; or is not based on the merit of the case; or prima facie 

founded on an incorrect view of international law or it declined to recognize the law 

of Pakistan when it was applicable law; or when proceeding culminating to it are 

                                                 
555 Explanation 3 of section 44-A states that a “decree in no case includes an arbitration award, even if 
such award is enforceable as a decree or judgment.”  
556 http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html last visited 
on 26.04.2013 
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opposed to natural justice; or has been obtained by fraud; or based on a claim founded 

on breach of any law in force in Pakistan. 

On the other hand defenses against enforcement of an arbitral award available 

under the Act, 2011 are strictly limited to those which are grounds where-under the 

court may refused to enforce an arbitral award. Article V of the New York 

Convention contains more grounds for refusal in compare to CPC. Therefore, it might 

be advantageous for the award-holder to seek to explore the path provided for in CPC 

instead of the Act, 2011. On the contrary, this path might be disadvantageous for the 

losing party because there is a larger scope of grounds for refusal under the Act, 2011.  

Under the Act, 2011 there is discretion lies with the court to enforce an award even if 

it fall within any of the grounds for refusal provided in Article V(1) of the New York 

Convention. Whereas, no such discretion lies with the court under section 44-A of 

CPC and the court is mandated by law to refuse execution of the decree or judgment if 

it has shown to have fallen within any of the exceptions to refusal, which have been 

stated above. 

9.4.3 The Messrs Elnaval Navigation case—parallel entitlement nipped in the 

buds. 

The brief facts of the case are that Messrs Elnaval Navigation Co. (M. Elnavel) 

reached an agreement with Rana Shippings, Karachi (R. Shippings) for sale of vessel 

m. v. Mimi-M. The agreement also contained an arbitration clause in order to settle 

any dispute. Later on, dispute arose between the parties and on the petition of M. 

Elnaval the Commercial Court Queen’s Bench Division in the High Court of Justice 

in London referred the matter to sole court-appointed arbitrator. The arbitrator held R. 

Shippings responsible for wrongfully repudiation of contract and therefore burdened 

him with damages in the sum of US $140, 238, together with interest thereon. After 
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the award M. Elnaval made an application under section 26 of the British Arbitration 

Act, 1950 before the High Court of Justice Queen’s Bench. The Court granted 

application by entitling him to enforce the award as if it were a judgment and order of 

that Court.  

Thereafter, M. Elnaval filed an application in the High Court of Sindh, 

Karachi under section 44-A of CPC for execution and enforcement of that 

decree/judgment passed by the High Court of Justice, Queen Bench Division, London. 

The office of the High Court refused to entertain application on the objection that 

under Explanation 3(b) to section 44-A of CPC the arbitration award could not be 

termed as a decree and therefore was not executable there-under. On the other hand, 

M. Elnaval replied to the objections that said Explanation to the section 44-A “refers 

only to arbitration award which have now been converted into decrees by the Court” 

therefore, judgment is enforceable.557 

The court held that section 44-A of CPC entitles decree-holder from superior 

Courts in United Kingdom or any reciprocating States to get its execution in the same 

manner as if it is a decree passed by that executing court. However, Explanation 3 (b) 

to section 44-A, the court held, excludes in clear terms the arbitration award from the 

definition of decree even if the award is enforceable as a decree or judgment. Though 

the Advocate General, Sindh558 suggested the Court to consider the decree for the 

purpose of execution under section 44-A CPC because under the law of England the 

arbitration award are made decree and judgment of the Court, yet the court held: 

“The Legislature recognizes only such decrees of the superior Court of U.K. 

executable which have been passed by that Court. It does not recognize any 

decree which is based on the award. From the reading of section 44-A and 

Explanation 3 it seems clear that decrees and orders based on arbitration 

                                                 
557 Messrs Elnaval Navigation Co. versus Rana Shippings, Karachi, PLD 1982 Karachi 104 
558 The principle law Officer of the Province of Sindh 
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awards cannot have the same sanctity which is attached to a decree passed by 

a Court after hearing and considering the matter on merits itself. A distinction 

has been made between the decrees passed by the Court in a dispute before it 

and a decree passed by it on the basis of an award. In the latter case while 

passing a decree on the basis of the award, or making an award a rule of the 

Court, the Court has limited jurisdiction on which an award can be 

challenged. In these circumstances any judgment passed on award cannot be 

at par with a judgment passed by the Court itself after hearing the parties.”559 

 

 The court categorically laid down the law or in other words nipped the concept 

of parallel entitlement in the buds when it clarified that even if “the superior Court of 

UK has passed a decree or judgment on the basis of the award or granted leave to 

enforce the award as decree or judgment of that Court, it cannot be treated as 

decree” under section 44-A, thereby left only one path for the enforcement of foreign 

arbitration award, that was, enforcement under the Recognition and Enforcement 

(Foreign award) Act, 1937. Now such foreign award can only be enforced under the 

Act, 2011. So the approach which Pakistan is now following is that any judgment 

confirming award merges into foreign arbitral award and it has no independent 

standing, neither can it be enforced in Pakistan. This approach is in consonance with 

the aspirations of the New York Convention. India also follows the same approach.560 

 

9.5 Conclusion 

Parallel entitlement is a concept which gives two alternative entitlements to the 

award-holder. Normally, under the international commercial arbitration, the award 

holder is entitled to enforce its award in the foreign courts. Whereas, under the 

parallel entitlement the award holder is also stood entitled to enforce judgment or 

                                                 
559 PLD 1982 Karachi 104 at page 106 (Judgment by Mr. Justice Saleem Akhtar, J.) 
560 In East India Trading Co., New York v. Badat & Co., Bombay, AIR 1985 Bom. 332. The Court held 
that an foreign award does not merge in the judgment therefore an application for enforcing award can 
be filed under the Foreign Award (Recognition and Enforcement) Act, 1961. 
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decree of the court rendered either in the annulment of the award proceeding or as a 

result of award confirmation proceeding (Exequatur proceedings). In the annulment 

proceedings when an award is challenged and the challenges failed, the resultant 

judgment or decree, in some jurisdictions such as in France, is treated to have 

confirmed the award. In both the cases, under this concept, the decree holder/ award 

holder is entitled, either, to enforce and award under the New York Convention, or, 

the decree under some domestic legislation. However, this concept gave rise not only 

to difficulties of lack of uniformity but also violation of already settled principle. For 

example, as has already discussed in the German approach, this concept created 

unwarranted situation whereby the judgment of foreign non-European countries can 

easily be enforced than the judgment rendered in European countries. The same Court 

also found that this concept was against the principle of the German Constitution 

where under the debtor can be confronted by the creditor with one instrument for a 

debt whereas this concept lead to confront a debtor with at least two instrument—one 

the award and the other, judgment or decree. 

 Further, as derived from the US practice that this approach gave rise to 

conflicting judgments. Thus, this concept has also lead to frustration of the purpose of 

the New York Convention which pleads for uniformity whereas this concept gave rise 

to conflicting judgments within the jurisdictions of one country, what to say of 

practice of different countries. This concept is also stand against the well founded 

concept of finality of proceeding, especially, in USA case, where under the Code of 

Civil Practice Law and Rules of different States limitation period for foreign 

judgment is fifteen years whereas under the FAA, it is three years. Thus, under FAA, 

finality protects interests of the defendant after the three years limitation period. 
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 The From brief analyses of the above it can easily be concluded that the 

High Court of Sindh, Karachi (Pakistan) in the above referred case saved courts from 

facing contradictory and unwarranted situations which has been or being faced in 

other countries. However, it will be seen how the High Courts of other Provinces 

develop law on this issue but it is recommended that this approach of the High Court 

of Sindh should be followed. 
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Chapter No. 10 

 

PUBLIC POLICY  

“[Public policy is] very unruly horse, and when once you get astride it you 
never know where it will carry you. It may lead you from sound law”561. 

 

10.1  Introduction  

The law of arbitration is premised on the fundamental principle of parties’ autonomy. 

Party autonomy means the freedom of parties to contractually devise mechanisms for 

resolution of their disputes subject to mandatory rules of public policy562. A court's 

refusal to enforce an arbitral award on the ground of it being contrary to public policy 

is a ‘specific application’ of the more general doctrine rooted in the common law, 

which conferred jurisdiction on a court not only to refuse to enforce a foreign 

judgment563 but also a contract which is violative of law or public policy564. This 

principle of public policy is “ex dolo malo non oritur action” which means no court 

will lend its aid to a man who founds his cause of action upon an immoral or an illegal 

act. Hence, if a cause of action appears to arise ex turpi causa, or the transgression of 

a positive law of the country, the courts says the plaintiff has no right to be assisted.565 

                                                 
561 Richard v Mellish [1824-34] All E.R. 258, Burrough, J 
562 Raghav Sharma, “Party Autonomy v Public Policy: Appellate Arbitration in India”, (2009) 75 
Arbitration 4, p. 491 
563 Born, Gary. International Civil Litigation in United States Courts: Commentary & Materials. 
Kluwer Law International, 1996, pp. 939-41. In Gherulal Parakh v. Mahdeodas Maiya, AIR 1959 SC 
781, the Indian Supreme Curt has held that this doctrine of public policy is only a branch of common 
law. 
564 United Paperworkers Int’l Union v. Masco Inc., 484 U.S. 29, 42 (1987); In Hard v. Hodges, 334 
U.S. 24, 34-35 (1948) the USA Supreme Court held that the terms of private agreements is at all times 
exercised subject to the restrictions and limitations of the public policy of the United States as 
manifested in the Constitution, treaties, federal statutes, and applicable legal precedents. 
565 Kedar Nath Motani And Ors. vs Prahlad Rai And Ors, AIR 1960 SC 213 
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Civil law nations have also since long been recognising comparable “order 

public” exceptions to the enforceability of foreign judgment. In addition to it, most 

private international law treaties and domestic legislation contain public policy as a 

ground of exception566. Therefore, public policy incorporation in international 

arbitration is not something a new concept, rather an importation of already existing 

concept.  

In international commercial arbitration Article 3 of Geneva Protocol on 

Arbitration Clauses stipulates that each Contracting State has undertaken to ensure the 

execution of arbitral awards made in its own territory by its authorities, ‘in accordance 

with the provisions of its national laws’. Article 1(e) of Geneva Convention, 1927 on 

Convention on the Execution of Foreign Arbitral Awards states that in order to obtain 

recognition or enforcement (of foreign arbitral award), it shall be necessary that the 

recognition or enforcement of the award is not ‘contrary to the public policy or to the 

principles of the law’ of the country in which it is sought to be relied upon567. In a 

different language, Article V (2)(b) of the New York Convention of 1958 states that 

the recognition and enforcement of foreign arbitral award may be refused if the 

competent authority in the country where recognition and enforcement is sought finds 

that recognition and enforcement of award would be ‘contrary to the public policy of 

that country’. 

The comparative analysis of the relevant provisions of the Geneva Convention 

of 1927 and the New York Convention of 1958 manifests that in the Geneva 

                                                 
566 Garry B. Born, International Commercial Arbitration, commentary and material, Kluwar Law 
International and Transnational Publishers, Inc. (The Hague, Netherlands) edition 2001 
567 These two treaties were made applicable on Pakistan (before the Independence it was applicable on 
British India) through an Act, namely, The Arbitration (Protocol and Convention) Act, 1937. The 
Section 7 of the Act, 1937 reads, “in order that a foreign award may be enforceable under this 
Act…………the enforcement thereof must not be contrary to the public policy or the law of 
Pakistan.” 
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Convention two grounds, i.e., contrary to the public policy or contrary to the 

principles of the law have been provided whereas in the New York Convention there 

is only one ground of public policy on the basis of which a foreign award could have 

been excused from enforcement. In view of the some commentators the intentional 

omission in the New York Convention to use similar language to that which was used 

in Geneva Convention of 1927 signifies a narrowing of the defence because of the 

general pro-enforcement bias of this Convention and explaining its supersession568 of 

the Geneva Convention of 1927569. 

Pakistan has been applying the Geneva Convention of 1927 till 2005, 

when it for the first time promulgated Ordinance whereby the New York 

Convention of 1958 was enforced, which has now taken the shape of an Act since 

2011.  

However, Pakistan is one of the countries which follow common law 

principles. Therefore, the history of this concept can be traced and found in 

different legislations. Section 23 of the Contract Act, 1872570 of Pakistan 

stipulates that if consideration or object of a contract is forbidden by law or would 

defeat the provisions of law or is opposed to public policy is a void contract. 

                                                 
568 Article VII(2) reads, “The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927 shall cease to have effect between the 
Contracting States on their being coming bound and to the extent that they become bound, by this 
Convention. 
569 Parsons & Whittemore Overseas Co. v. Societe Generale De L’ Industries Du Papier 508 F.2d 969 
(2d Cir. 1974); A. van den Berg, The New York Convention of 1958, 361-68, quoting statement of the 
Chairman of Working Party No. 3, U.N. Doc. E/CONF.26/SR.17 states, “in modifying the Geneva 
Convention’s exception, the New York Convention’s drafters sought to limit the scope of the public 
policy clauses as far as possible”. 
Gary G. Born by citing many court decisions states that the U.S. courts construed public policy 
exception narrowly and their reasoning illustrates two basic trends: firstly, the courts have strongly 
favored the enforcement of international arbitral awards, based on the general federal policy of 
encouraging arbitration of international commercial disputes; secondly, the U.S. courts generally 
interpret exceptions to enforcement under the FAA and Convention in accordance with similar 
common law and state statutory exceptions applicable to enforcing foreign court judgments. Garry B. 
Born, International Commercial Arbitration, commentary and material, Kluwar Law International and 
Transnational Publishers, Inc. (The Hague, Netherlands) edition 2001. 
570 The Contract Act applicable in Pakistan. 
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In this chapter scope of public policy of Pakistan applicable to 

international commercial arbitration and foreign commercial arbitral award has 

been discussed. In order to directly discussing public policy of Pakistan, almost all 

international conventions containing this concept have been briefly analysed. 

 

10. 2 Convention and Statutes on Pubic Policy. 

The following are the important conventions wherein public policy has been referred. 

1. The Geneva Convention, 1927; 

2. The New York Convention of 1958; 

3. European Convention on International Commercial Arbitration (Geneva 

1961); 

4. The 1965 Washington (ICSID) Convention; 

5. The 1968 Brussels Convention; 

6. The 1975 Panama Convention; 

7. The 1979 Montevideo Convention; 

8. The 1983 Riyadh Convention; 

9. UNCITRAL Model Law; 

10. The 1987 Amman Convention; 

11. OHADA Convention. 

A brief introduction of these with specific reference to the principle of public 

policy is given in the following paragraphs, which will be useful for the purpose of 

comparatively understanding the concept of public policy applicable in Pakistan. 
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10.2.1  The Geneva Convention, 1927. 

This Convention on the Execution of Foreign arbitral Awards was concluded under 

the auspices of the League of Nations and was signed at Geneva on 26th September 

1927 for the purpose of recognising as binding and enforcing an arbitral award made 

in pursuance of an agreement, whether relating to existing or future differences, 

covered by the Protocol on Arbitration Clauses, 1923571. At the same time the Geneva 

Convention in its very first Article states that in order to obtain such recognition or 

enforcement, it shall be necessary that the recognition or enforcement of the award is 

not “contrary to the public policy or to the principles of the law of the country” in 

which it is sought to be relied upon572.  

 Firstly, this Convention has put burden on that party who seeks to recognise 

and enforce foreign arbitral award to show that the recognition and enforcement is not 

contrary to the public policy and principles of the law. This burden of proof on the 

award-creditor gives presumption to the fact that an award is contrary to the public 

policy or to the principles of the law unless it is proof otherwise. Secondly, in this 

Convention, along with public policy, the phrase ‘the principles of the law of the 

country’ has been used which further broadens the scope of such challenges to the 

recognition and enforcement of foreign arbitral awards. This aspect will further be 

discussed while discussing the New York Convention, 1958.   

10.2.2  The New York Convention of 1958. 

The New York Convention of 1958 provides five equally authentic language versions 

in its Art. XVI(1). The English term in Article V (b)(2) "public policy" appears as 

                                                 
571 Article 1 of The Convention on the Execution of Foreign arbitral Awards, 1927 
572 Article 1(e) of The Convention on the Execution of Foreign arbitral Awards, 1927 
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"ordre public" in the French text, and as "ordine publico" in the Spanish text. 

Therefore, terms "public policy" and "ordre public" are synonyms and are so treated 

in this write up. 

Article V (2)(b) of the New York Convention states that the recognition and 

enforcement of the award may be refused if the competent authority in the country 

where recognition and enforcement is sought finds that the recognition and 

enforcement would be contrary to the public policy of that country.  

The ICC draft573 in its Article IV(a) provided that the recognition or 

enforcement of the award must not be "contrary to the public policy or to the 

principles of the law of the country in which it is sought to be relied upon”. The 

Economic and Social Council of the United Nations, on the other hand, made 

following proposal on the ICC draft: 

“The Committee adopted the expression ‘clearly incompatible with 

public policy or with fundamental principles of the law (ordre public) of 

the country in which the award is sought to be relied upon.” 

 

The Council advocated that by using the words "clearly" and "fundamental", 

the Committee intended to limit the application of this clause to cases in which the 

recognition or enforcement of‘ a foreign arbitral award would be distinctly contrary to 

the basic principles of the legal system of the country where the award is invoked.574 

However, this proposal could not sustain the opposition of some countries, i.e., 

Australia, India and the United Kingdom and thus dropped in the final Convention.  

                                                 
573 ICC Draft culminated into New York Convention as has been explained in the Introduction Chapter. 
574 Report ‘on on the Enforcement of International Arbitral Awards’ of the Committee of the Economic 
and Social Council established by resolution 520 (VII) adopted on 6 April 1954 at the seventeenth 
session. 
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10.2.3  European Convention on International Commercial Arbitration 

  (Geneva 1961). 

The European Convention on International Commercial Arbitration, 1961 (European 

Convention, 1961) was done at Geneva under the auspices of the Economic 

Commission for Europe of the United Nations for the purpose of promoting the 

development of European Trade by removing difficulties that may impede the 

organization and operation of international commercial arbitration in relation between 

physical or legal persons of different European countries. 

The European Convention, 1961 does not have any provision providing that an 

award contrary to public policy shall be set aside. Nevertheless, Article IX (1) (a) 

states that an arbitration award may be set aside or its recognition or enforcement may 

refused on the ground that the arbitration agreement is not valid under the law to 

which the parties have subjected it, or failing any indication thereon, under the law of 

the country where the award was made. Article IX (2) further states that Article IX (1) 

limits the application of Article 2(1)(e) of the New York Convention solely to the 

cases set out under paragraph 1 of Article IX of this Convention as grounds for setting 

aside an arbitral award. 

Dominique T. Hascher explains that issue public policy mostly arises when an 

award offends the law of the enforcement country therefore to require arbitrator to 

observe public policy of the country of origin will impair international currency of 

award, hence, an award annulled on the ground of public policy preserve its existence 

and can be enforced in other country under the European Convention.575   

                                                 
575 Dominique T. Hascher, European Convention on International Commercial Arbitration (European Convention, 1961) - Commentary in Albert Jan van den 

Berg (ed),Yearbook Commercial Arbitration 1995 - Volume XX, Volume XX (Kluwer Law International 1995) pp. 1006 - 1038 
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10.2.4   The 1965 Washington Convention. 

The Convention on the Settlement of Investment Disputes between States and 

Nationals of other States (the 1965 Washington Convention,) was formulated by the 

Executive Directors of the International Bank for Reconstruction and Development 

(the World Bank), singed at Washington and entered into force on October 14, 1966, 

when it had been ratified by 20 countries and till April 10, 2006, 143 countries have 

ratified the Convention to become Contracting States576. 

The 1965 Washington Convention establishes a Centre which provides 

facilities for conciliation and arbitration of investment disputes between Contracting 

States and nationals of other Contracting States. Article 54(3) of the Washington 

Convention provides that execution of the award shall be governed by the laws 

concerning the execution of judgments in force in the State in whose territories such 

execution is sought. So, all the defences against enforcement of a domestic judgment 

available in a country are available against enforcement of an award under this 

Convention. Further, an award is not subject to a judicial review. 

 

10.2.5  The 1968 Brussels Convention. 

This is a convention on jurisdiction and enforcement of judgment in civil and 

commercial matters (The 1968 Brussels Convention). The high contracting parties to 

the Treaty establishing the European Economic Community in order to implement the 

provisions of Article 220 of that Treaty by virtue of which they undertook to simplify 

formalities governing the reciprocal recognition and enforcement of judgments of 

courts and tribunals concluded this Convention on 27 October 1968 at Brussels for the 

purpose of determining international jurisdiction of their courts, to facilitate 

                                                 
576 ICSID CONVENTION, REGULATIONS AND RULES available at https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf 
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recognition and to introduce an expeditious procedure for securing the enforcement of 

judgments, authentic instruments and court settlements577. This Convention applies in 

civil and commercial matters whatever the nature of the court or tribunal and is not 

extended to revenue, customs or administrative matters and arbitration.578 Article 27 

(1) of the 1968 Brussels Convention states that a judgment shall not be recognised if 

such recognition is ‘contrary to public policy in the State in which recognition is 

sought’.579 

 

10.2.6   The 1975 Panama Convention. 

The Governments of the member States of the Organization of American States580 

concluded this convention on international commercial arbitration on January 30, 

1975 at Panama wherein it has been held that an agreement in which the parties 

undertake to submit to arbitral decision any differences that may arise or have arisen 

between them with respect to a commercial transaction is valid. Article 5 (2) of the 

Panama Convention reads that the recognition and execution of an arbitral decision 

may also be refused if the competent authority of the State in which the recognition 

and execution is requested finds that the recognition or execution of the decision 

would be contrary to the public policy (“ordre public”) of that State. 

10.2.7  The 1979 Montevideo Convention. 

The rules of Inter-American Convention on extraterritorial validity of foreign 

judgments and arbitral awards, concluded at Montevideo on 8 May 1979 (commonly 

                                                 
577 Preamble of the Convention on jurisdiction and enforcement of judgment in civil and commercial 
matters (The 1968 Brussels Convention) 
578 Article 1 of the 1968 Brussels Convention 
579 Similarly under Article 50 of the 1968 Brussels Convention, “the application  for the enforcement of 
a document which has been formally drawn up or registered as an authentic instrument and is 
enforceable in each Contracting may be refused only if enforcement of the instrument is contrary to 
public policy in the State addressed” 
580 Organization of American States was established on 30th April, 1948 when it charter was signed by 
the United States and 20 Latin American States. Its head quarter is in Washington, DC and 35 
independent American States are its member. 
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known as Montevideo Convention, 1979) are applied to arbitral awards in all 

matters581 not covered by the Inter-American Convention on International 

Commercial Arbitration, signed in Panama on January 30, 1975582. The foreign 

judgments, awards and decisions shall have extraterritorial validity in the States 

Parties if they also meet one of the conditions that they are not “manifestly contrary to 

the principles and laws of the public policy” (ordre public) of the State in which 

recognition or execution is sought.583 

 

10.2.8 The 1983 Riyadh Convention. 

The Riyadh Arab Agreement for Judicial Cooperation was signed on 6 April 1983 at 

Riyadh. It demands the contracting parties that they shall recognize the judgments 

made by the courts of any other contracting party in civil cases including judgments 

related to civil rights made by penal courts and in commercial, administrative and 

personal statute judgments having the force of res judicata and shall implement them 

in its territory.584  However, such recognition of judgments shall be refused, inter alia, 

on the grounds that if recognition would be in contradiction with the stipulations of 

the Islamic Shari'ah, the provisions of the constitution, public order, or the rules of 

conduct of the requested party.585 

 

                                                 
581 Article 1 of the Convention states that this Convention shall apply to judgments and arbitral awards 
rendered in civil, commercial or labor proceedings in one of the States Parties, unless at the time of 
ratification it makes an express reservation to limit the Convention to compensatory judgments 
(sentencias de condena) involving property. In addition, any one of them may declare, when ratifying 
the Convention, that it also applies to rulings that end proceedings, to the decisions of authorities that 
exercise some jurisdictional function and to judgments in penal proceedings ordering compensation for 
damages resulting from an offense. 
582 Article 1 of Inter-American Convention on extraterritorial validity of foreign judgments and arbitral 
awards, concluded at Montevideo on 8 May 1979  
583 Article 2(h) of the Inter-American Convention on extraterritorial validity of foreign judgments and 
arbitral awards, 1979 
584 Article 17(b) of the Riyadh Convention. 
585 There are some other grounds whereunder the recognition and enforcement is refused, however, 
those grounds are not relevant in this subject, therefore, are not mentioned.  
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10.2.9  The UNCITRAL Model Law. 

The United Nations Commission on International Trade Law at its eighteenth sessions 

adopted the Model Law on International Commercial Arbitration (the Model Law). 

The same Model Law was adopted on 11th December 1985 by the General Assembly 

vide its resolution No. 40/72. In view of the desirability of uniformity of the law of 

arbitral procedures and the specific needs of international commercial arbitration 

practice, the same resolution of the General Assembly also recommended all the 

States to give due consideration to the Model Law on International Commercial 

Arbitration. Later on, the United Nations Commission on International Trade Law 

formulated and adopted the revised articles of the Model Law on International 

Commercial Arbitration on the form of the arbitration agreement and interim 

measures, which was adopted by the General Assembly on 4th December 2006.  

Article 34 (2)(b)(ii) of the Model Law states that an award may be set aside by 

the designated court of the country only if the court finds that the award is in conflict 

with the public policy of that State. Similarly, Article 36(1)(b) of the Model Law 

provides that the recognition and enforcement of an award may be refused only ‘if the 

court finds that the recognition and enforcement of the award in contrary to the public 

policy of the country’. The words of the Model Law on the concept of public policy 

clearly show that it caries the same concept that of the New York Convention. 

 

10.2.10 The 1987 Amman Convention. 

The 14 Governments of Arab countries for the purpose of having unified Arab rules 

on commercial arbitrations and to obtain a fair balance in the matters of solution of 

disputes which might arise out of international commercial contracts and for the 

purpose of a unification of Arab legislations and their adaption to modern evolution, 
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adopted this Convention, namely, Arab Convention on Commercial Arbitration 

singed at Amman on 14 April 1987. Article 35 of the Convention states that the 

Supreme Court of each contracting State must give leave to enforce an award of the 

arbitral tribunal and the leave may only be refused if this award is contrary to public 

order. 

 

10.2.11 The OHADA Uniform Act on arbitration. 

The treaty on the Harmonisation of Business Law in Africa (OHADA) was done at 

Port Louis on 17 October 1993 for the desire of promoting arbitration as an 

instrument to settle commercial disputes. The object of the treaty was the 

harmonisation of business law in the contracting States by the elaboration and 

adoption of simple modern common rules adapted to their economies, by setting up 

appropriate judicial procedures, and by encouraging arbitration for the settlement of 

contractual disputes. The treaty establishes an organisation called Organisation for the 

Harmonisation of Business Law in Africa (OHBLA), which consists of Council of 

Ministers and Common Court of Justice and Arbitration. 

In order to achieve aims of its creation, OHBLA has enacted a number of 

laws, known as Uniform Acts, on various aspects of business law, including 

commercial, company and arbitration, etc. These acts are directly applicable through 

out the member States. 

The Uniform Act on Arbitration law was adopted by OHBLA on 11 June 

1999, which applies to any arbitration case when the seat of the Arbitral tribunal is in 

one of the member states.586 Article 26 of the Uniform Act states that recourse for 

nullity is only admissible in the case where the arbitral tribunal has violated an 

                                                 
586 Article 1 of Uniform Act On Arbitration Within The Framework Of The OHADA Treaty 
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international public policy rule of the states signatories of the treaty. Article 31 of the 

Uniform Act states that the recognition and exequatur shall be refused where the 

award is manifestly contrary to international public policy of the member states. It 

seems that the concept of an international public policy has been used in it in order to 

prevent the risk of using by every State its own definition of public policy as a ground 

for refusal to enforcement of award. 

After brief analysis of these conventions with reference to public policy it 

becomes clear that the concept of public policy is not at issue at all but the scope of 

public policy may be at issue because in some convention the word ‘against the public 

policy’ whereas in some other ‘manifestly contrary to the principles and laws of the 

public policy’ and in some other against the ‘principles of law’ or ‘the principles of 

Shari’ah’ have been used.  

 

10.3  Conceptual approaches/ Types of Public Policy. In the following 

paragraphs conceptual approaches to the Public Policy and types of Public Policy are 

discussed which help understand the concept of public policy.  

10.3.1   Monist and dualist approaches. The comparative analysis of the 

concept of public policy in the prevailing world sheds light on the fact that there are 

two approaches to public policy. One is monist approach whereunder international 

and domestic public policies are considered one and the same. Whereas, under the 

dualist approach there are two public policies: one is for domestic arbitration, i.e., 

domestic public policy or interne ordre public and another is for international 

arbitration, i.e., international public policy or ordre public international or order 

public extrene. This distinction is usually drawn from the legislation when it uses the 

words public policy of the country or international public policy. If the issue at hand 
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would be a public policy issue in many jurisdictions alike, it may be deemed to reflect 

international public policy.587 

  The New York Convention 1958 has used the wordings ‘the public policy of 

that country’ which means the public policy of the country where enforcement of 

award is sought, thus leaning in favour of monist approach. India588 and Pakistan are 

among those countries who are followers of this approach.  

On the other hand, some countries such as France589 and Portugal590 have used 

word public policy while dealing with domestic arbitral awards and qualified the 

public policy with the world ‘international’ while dealing with international arbitral 

awards, thus lend support to dualist approach. Six other countries which refer to 

international public policy are Algeria, Honduras, Lebanon, Paraguay, Peru and 

Uruguay.591 International Law Association (ILA) is also very vocal proponent to the 

concept of international public policy. ILA in its 70th Conference which held in New 

Delhi, India on 2-6 April 2002 has recommended that the finality of awards rendered in the 

context of international commercial arbitration should be respected save in exceptional 

circumstances, i.,e., if recognition or enforcement of the international arbitral award would be 

against ‘international public policy’. So, international public consists of those principles of 

the recognition forum, which are recognisable in various nations. For example, if any country 

                                                 
587 Kurkela, Matti, and Santtu Turunen. Due Process in International Commercial Arbitration. Oceana 
Publications Inc. Dobbs Ferry, New York, 2005, page 11 
588 In Renusagar Power Co. v. General Electric Co., AIR1994 SC 860, the Indian Supreme Court held 
that “the expression ‘public policy’ refers to the public policy India and the recognition and 
enforcement of the award of the arbitral tribunal in India cannot be questioned on the ground that it is 
contrary to the public policy of any other country. In COSID v. Steel Authority of India Ltd YCA 502, 
XI (1986) the High Court of Delhi concludes that New York Convention does not differentiates 
between domestic and international public policy. 
589 The Code of Civil Procedure (France) 
590 The Code of Civil Procedure (1986) (Portugal) 
591 See France New Code of Civil Procedure, amended by Decree No. 81-500, Arts. 1502(5) 
[hereinafter NPCP]; Algeria Code of Civil Procedure, as amended, Art. 458 bis 17; Honduras Law on 
Conciliation and Arbitration, Decree No. 161-2000, Art. 92(2); Lebanon New Code of Civil Procedure, 
Arts. 814, 817(5); Paraguay Law No. 1879/02 on Arbitration and Mediation, 11 April 2002, Art. 46(b); 
Peru General Law of Arbitration 1995, Art. 129; Uruguay General Code of Procedures, Art. 539.  
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considers its policy is based on the Islamic principles, then public policy will consists of only 

those principles which are fundamentally common among Islamic States. 

Proponents of monist approach, such as, Winnie (JO-MEI) MA by referring to 

an article by Julian Lew, considers that international public policy is indeed a 

‘misnomer’ because it is a “national” for being a sub-category of national public 

policy. It always pertains to a nation and requires its enforcement by the courts of that 

nation. Winnie (JO-MEI) MA concludes: 

“Yet it differs from transnational public policy because it falls short 

of being ‘truly international’, really international, genuinely international, 

or public international. Apart from such diversity of terminology, the 

increasing conflation of private international law and public international 

also conflates the already overlapping category of public policy”.592  

 

 The concept of international public policy, quite separate to that of domestic 

public policy, has been recognised in different jurisdiction by embodying it in the 

provisions of their legislations. Seven countries which refer to international public 

policy are Algeria, France, Honduras, Lebanon, Paraguay, Peru, Uruguay593 and 

Portugal594. France would appear to be the first to have adopted the idea that there is 

international public policy (or ordre public international, in French) that is relevant in 

the enforcement of international arbitral awards, therefore, this approach often is 

called the French approach.  

The French Code of Civil Procedure encapsulates this concept in Article 1514 

by stating that an arbitral award shall be recognised or enforced in France if the party 

                                                 
592 WINNIE (JO-MEI) MA. “Recommendations on Public Policy in the Enforcement of Arbitral 
Awards, Arbitration”. Vol. 75, No.4 Sweet and Maxwell, 2009. 
593 See France New Code of Civil Procedure, amended by Decree No. 81-500, Arts. 1502(5); Algeria 
Code of Civil Procedure, as amended, Art. 458 bis 17; Honduras Law on Conciliation and Arbitration, 
Decree No. 161-2000, Art. 92(2); Lebanon New Code of Civil Procedure, Arts. 814, 817(5); Paraguay 
Law No. 1879/02 on Arbitration and Mediation, 11 April 2002, Art. 46(b); Peru General Law of 
Arbitration 1995, Art. 129; Uruguay General Code of Procedures, Art. 539.  
594 The Code of Civil Procedure (1986) (Portugal) 
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relying on it can prove its existence and if such recognition or enforcement is not 

‘manifestly contrary to international public policy’ . Whereas the same Code clearly 

delineates the concept of domestic public policy from the international public policy 

when it states in Article 1488 of the Code that ‘no enforcement order may be granted 

where an award is manifestly contrary to public policy595. Thus, French has adopted 

dualist approach on public policy—one for domestic arbitration and other for foreign 

or international arbitration. Portugal has the similar provisions.596 

Both the concepts have different applications. Similarly, the breach of one has 

no effect on the other, as has held by the Paris Court of Appeal: 

“A breach of domestic public policy – assuming that it has been established—

does not provide the grounds on which to appeal against a ruling granting 

enforcement in France of a foreign arbitral award, because Article 1502 5° 

only refers to cases in which the recognition or enforcement of an award 

would be contrary to international public policy”597. 

 

However, in France, the only relationship between international public policy 

and domestic public policy is purely negative in the sense that international public 

policy is considered ‘at the heart of domestic public policy’ and a rule which is not 

even a matter of domestic public policy could not be considered as belonging to 

international public policy598. However, this French Concept goes against the 

recommendation 1(b) of ILA which states that exceptional to enforcement may in 

particular be found to exist if recognition or enforcement of the international arbitral 

                                                 
595 Decree No. 2011-48 of 13 January 2011, reforming the law governing arbitration, Book IV of the 
Code of Civil Procedure (France), accessed from www.iaiparis.com/pdf on 27.06.2012 
596 Article 1096(f) of the Code of Civil Procedure (1986). 
597 CA Paris, Mar. 12, 1985, Intrajor Cojor, cited in in Emmanuel Gaillard and John Savage, Fouchard, 
Gaillard, Goldman on International Commercial Arbitration, 1999 Kluwer Law International, The 
Hague, The Netherlands, p.954 
598 CA Paris, Nov. 27, 1987, C.CM. Sulzer cited in Emmanuel Gaillard and John Savage, Fouchard, 
Gaillard, Goldman on International Commercial Arbitration, 1999 Kluwer Law International, The 
Hague, The Netherlands, p.954 
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award would be against international public policy599 even if not found in domestic 

public policy. ILA Recommendations applies transnational public policy additionally 

to the enforcement state public policy, particularly when enforcement state does not 

have comparable public policy, i.e., if enforcement state does not proscribe bribery, 

then enforcement state should utilise transnational public policy against bribery to 

prevent any injustice arising form the enforcement of  such corrupt award.600 

 

Emmanuel Gaillard and John Savage denotes that the international public 

policy to which Article 1502 5° refers can only mean the French conception of 

international public policy or, in other words, the set of values a breach of which 

could not be tolerated by the French legal order, even in international cases601. In 

that scholarly book as well as in the Resolution 2/2002 of the ILA602 the ‘Public 

Policy’ has been divided into two categories. One is ‘procedural public policy’ or 

public policy regarding procedural justice and the other one is ‘substantive public 

policy’ – public policy applicable to merits of disputes603.  

 

10.3.2 The procedural or substantive public policy. The procedural public 

policy requires that in the process of making award principles of due process 

should have been adopted, equality between the parties have been ensured, no 

deception should have been committed with or by the arbitrator. However, if 

                                                 
599  Resolution 2/2002 of the ILA on public Policy as bar to enforcement of International Arbitral 
Award, adopted at the ILA 70th Conference held in New Dehli, India in April 2, 2002 
600 WINNIE (JO-MEI) MA, Recommendations on Public Policy in the Enforcement of Arbitral 
Awards, Arbitration, Vol. 75, No.4 Sweet and Maxwell, 2009 
601 Emmanuel Gaillard and John Savage, Fouchard, Gaillard, Goldman on International Commercial 
Arbitration, 1999 Kluwer Law International, The Hague, The Netherlands, p. 955 
602  Resolution 2/2002 of the ILA on public Policy as bar to enforcement of International Arbitral 
Award, adopted at the ILA 70th Conference held in New Dehli, India in April 2, 2002 
603 Emmanuel Gaillard and John Savage, Fouchard, Gaillard, Goldman on International Commercial 
Arbitration, 1999 Kluwer Law International, The Hague, The Netherlands, p.876, 953-960 
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violation of these principles have not been raised at the proper time during the 

proceeding in the arbitral tribunal it may not be raised at the later enforcement 

stage604 under the concept of res judicata (more precisely constructive res 

judicata)605. 

 

The principles of substantive public policy or public policy applicable 

to merit of disputes are those which are contrary to fundamental convictions of 

law applicable to international context. They cannot be described in precise terms, 

rather in general terms, such as, decision of the tribunal based on religious or 

racial discrimination or if award refused to entertain the ground that contract was 

obtained by corruption or if award is in contravention of fundamentals of 

economic policy.  

The ILA report favours concept of dualist approach and sets contours of the 

international public policy by stating that international public policy of “any State includes: 

(i) fundamental principles, pertaining to justice or morality, that the State wishes to protect 

even when it is not directly concerned (ii) rules designed to serve the essential political, social 

or economic interests of the State, these being known as “lois de police” or “public policy 

rules” and (iii) the duty of the State to respect its obligations towards other States or 

international organisations.” 

The ILA report further explains above stated three groups of public policy in the 

following terms:  

                                                 
604 Fouchard, Philippe, Emmanuel Gaillard, Berthold Goldman, and John Savage. Fouchard, Gaillard, 
Goldman on International Commercial Arbitration. Kluwer law international, 1999, pp.876, 953-960 
605 Resolution 2/2002 of the ILA on public Policy as bar to enforcement of International Arbitral 
Award, adopted at the ILA 70th Conference held in New Dehli, India in April 2, 2002“Where a party 
could have relied on a fundamental principle before the tribunal but failed to do so, it should not be 
entitled to raise said fundamental principle as a ground for refusing recognition or enforcement of the 
award”. 
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i. Fundamental Principles: The fundamental principles which pertain to justice and 

morality that the state wishes to protect can be substantive fundamental principles 

and procedural fundamental principles. An example of substantive fundamental 

principle is abuse of [fundamental] rights. An example of procedural fundamental 

principle is the requirements that tribunals are impartial. 

ii. The Public Policy Rules:  Public policy rules or ‘lois de police’ are those rules 

which are designed by a state to serve its essential political, social and economic 

interests. An example of such rules is anti trust law. 

iii.  International obligations: International obligations are those obligations which 

impose duty on a State to respect its obligations towards other States or 

international organisation.  An example of such obligation is United Nations 

resolution imposing sanctions. 

The Swiss Federal Supreme Court has held that public policy denotes 

“ fundamental legal principles, a departure form which would be incompatible with 

the Swiss legal and economic system”.606 Similarly a German Court held that “an 

award would violate public policy if it conflicts with fundamental notions of justice, 

bonos mores or conflict with principles which are fundamental national or economic 

values”607. The Superior Court of Justice of Ontario held that an award would be 

contrary to public policy if it is contrary to the essential morality of Ontario608. 

 

10.4 Sources of Public Policy 

The expression “public policy” has not been defined either in the Geneva Convention, 

1927 or in the New York Convention, 1958 or in Contract Act, 1876 of Pakistan or in 

the Arbitration Act, 1940 of Pakistan. However, International Law Association (ILA) 

                                                 
606 The Swiss Federal Supreme Court decision dated 18.09.2001[2002] Bull ASA 311 
607  
608 United Maxican States v Marvin Roy Feldman Kara, Ontario Superior Court of Justice, available on 
line at: http:www.naftalaw.org 
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Report 2002 has provided the three sources of Public policy which are: Fundamental 

Principles pertaining to justice and morality; public policy rules or lois de polic; and 

international obligation of a state. The report further elaborates these three sources in 

the following words. 

iv. Fundamental Principles: The fundamental principles pertaining to justice and 

morality that the state wishes to protect can be substantive fundamental principles 

and procedural fundamental principles. An example of substantive fundamental 

principle is abuse of [fundamental] rights. An example of procedural fundamental 

principle is the requirements that tribunals are impartial. 

v. The Public Policy Rules:  Public policy rules or ‘lois de police’ are those rules 

which are designed by a state to serve its essential political, social and economic 

interests. An example of such rules is anti trust law. 

vi. International obligations: International obligations are those obligations which 

impose duty on a State to respect its obligations towards other States or 

international organisation.  An example of such obligation is United Nations 

resolution imposing sanctions. 

The Indian Supreme Court has held in Central Inland Water Transport 

Corporation Limited and Anr. v. Brojo Nath Ganguly and Anr609: 

From the very nature of things, the expressions "public policy", "opposed to public 

policy", or "contrary to public policy" are incapable of precise definition. Public 

policy, however, is not the policy of a particular government. It connotes some 

matter which concerns the public good and the public interest. The concept of what 

is for the public good or in the public interest or what would be injurious or 

harmful to the public good or the public interest has varied from time to time. 

 

The USA Court of Appeal for the Second Circuit has also rejected in Parsons 

and Whittemore Overseas Inc. v. RAKTA610 the argument that the enforcement of 

                                                 
609 Central Inland Water Transport Corporation Limited and Anr. v. Brojo Nath Ganguly and Anr, 
1986 AIR 1571 
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arbitral award should be refused on ground of severance of Egyptian and American 

relations holding that neither public policy defence cannot be read as a “parochial 

device protective of national political interests” or to enshrine “the vagaries of 

international politics under the rubric of public policy”. Thus, it was clearly 

distinguished from the ‘policy of a particular or more governments’ to a policy of a 

country.  

The Indian Supreme Court has defined public policy in another case titled Oil 

& Natural Gas Corporation Ltd. Vs. SAW Pipes Ltd611in the following words: 

It can be stated that the concept of public policy connotes some matter 

which concerns public good and the public interest. What is for public 

good or in public interest or what would be injurious or harmful to the 

public good or public interest has varied from time to time. However, the 

award which is, on the face of it, patently in violation of statutory 

provisions cannot be said award be in public interest. Such 

award/judgment/decision is likely to adversely affect the administration 

of justice. 

The same judgment further goes on to hold that Award could be set aside if it is 

contrary: (a) fundamental policy of Indian law; or (b) the interest of India; or 

(c) justice or morality, or (d) in addition, if it is patently illegal. 

The first three heads head of public policy was taken from the case of 

Renusagar Power Co. Ltd. v. General Electric Co612 and the last head “patent 

illegality” has been added by this judgment. The same concept of wider concept of 

public policy has been reiterated in the case of Phulchand Exports Ltd. versus OOO 

Patriot.613
 

                                                                                                                                            
610 Parsons and Whittemore Overseas Inc. v. RAKTA,  508 F.2d 969 (1974) 
611 Oil & Natural Gas Corporation Ltd. Vs. SAW Pipes Ltd, AIR 2003 SC 2629 
612 Renusagar Power Co. Ltd. v. General Electric Co., 1994 AIR 860 
613 Phulchand Exports Ltd. versus OOO Patriot,  (2011) 10 SCC 300 
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The Indian Supreme Court in the case Oil & Natural Gas Corporation Ltd. v 

SAW Pipes Ltd614 also has identified the sources of public policy by stating that 

“lacking precedent the Court has to give its meaning in the light and principles 

underlying the Arbitration Act, Contract Act and Constitutional provisions in deciding 

any case which may not be covered by authority our courts have before them the 

beacon light of the Preamble to the Constitution”. In the same judgment the courts 

have been advised to seek always guidance from light and the principles underlying 

the Fundamental Rights and the Directive Principles enshrined in the Constitution in 

case of lacking precedent on the point615. However, the same judgment has held that 

the principles governing public policy must be and are capable, on proper occasion, of 

expansion or modification. So, in view of this judgment the following are the sources 

of Public Policy: 

1. Principles of the Constitution. 

2. Precedents of the superior courts; 

3. Principles of the Arbitration Act; 

4. Principles of the Contract Act; 

  

10.5 Public policy of Pakistan  

Public policy means any act the allowing of which would be against the general 

interests of the community. Therefore, under this principle freedom of contract for 

private dealings is restricted by law only for the good of the community. The policy 

evolves itself with the growth of organised society. Certain standards in the domain of 

morality have assumed sanctity on account of their acceptance by general 

                                                 
614 Oil & Natural Gas Corporation Ltd. Vs. SAW Pipes Ltd,AIR 2003 SC 2629 
615 The judgement narrates, “lacking precedent, [in defining public policy] the court can always be 
guided by that light and the principles underlying the Fundamental Rights and the Directive Principles 
enshrined in our Constitution.” 
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community616, whether they have been incorporated in the Constitution617 or not. 

Therefore, any private dealings which would destroy these standards or adversely 

affect the development of society or its organisation have to be viewed from this angle 

and these are the sources giving birth to the principle of public policy.618 

The public policy is very imprecise and varying concept. For what is anathema 

to one generation may be harmless to another and the public good affects so many 

walks of life that the causes of action that can be said to arise ex turip causa must in 

the nature of things vary greatly in their degree of harm to the community. However, 

public policy stands as an exception to enforceability of a contract that was “contrary 

to the general policy of law or injurious to and against the public good or contra 

bonos mores or that had arisen ex turip causa.”619 The principles of public policy in 

Pakistan can be gathered in the following sources.  

10.5.1 Principle of Shariah  

Pakistan is being run by the legal order, namely, the Constitution of the Islamic 

Republic of Pakistan (the Constitution). It begins with the preamble, which expounds 

that the sovereignty over the entire Universe belongs to Almighty Allah alone, and the 

authority and powers of the State is to be exercised by the people through chosen 

representative within the limits prescribed by Almighty Allah. Therefore, certain 

limits have been put on the law-makers. These limits can be derived from the Shariah. 

Therefore, recognition of an award or contract shall be refused in the case if 

                                                 
616 PLD 1972 AJ&K 46 
617 Right to information and Right to fair trail have been included in the list of Fundamental Rights of 
the Constitution of Pakistan, which means these rights are inalienable rights and any law inconsistent to 
these rights shall be void to the extent of inconsistency. 
618 PLD 1972 AJ&K 46 
619 PLD 1972 Karachi 226 
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recognition would be in contradiction with the stipulations of the Islamic Shariah620. 

Mr. Justice Rana Bhagwandas, the then Judge of the High Court of Sindh (later on he 

was elevated as a judge of the Supreme Court) has held in Grosvenor Casino Ltd.621 

case that when a foreign judgment622 sustains a claim prohibited by Shariah cannot be 

enforced in Pakistan. He further elaborates that the injunction of Quran and Sunnah 

are embedded in every statutes and any statutes being repugnant to such injunctions 

would be void.623 This principle is, in fact, based on the constitutional mandate 

provided in Article 227 of the Constitution which states, “all existing laws shall be 

brought in conformity with the Injunctions of Islam as laid down in the Holy Quran 

and Sunnah …..and no law shall be enacted which is repugnant to such Injunctions.” 

Award containing Interest (Riba)—Interest is prohibited in Islam therefore in a 

judgment of the Federal Shariat Court in the year 1991 Riba (Interest) “in all its forms 

and manifestations was declared repugnant to the Injunction of Islam and 

consequently Interest Act, 1839 was directed to be repealed. This judgment was also 

affirmed by the Supreme Court of Pakistan in the year 1999.624 But, later on the 

Supreme Court reviewed its own very affirming judgment in the year 2002, set it 

aside as well as the 1991 judgment of the Federal Shariat Court and remanded the 

case back to the Federal Shariat Court for reconsideration.625 In the case of Messers 

                                                 

620 Riyadh Arab Agreement for Judicial Cooperation states in a similar tone in the following word: 
“Recognition of judgments shall be refused in the following cases: (a) if recognition would be in 
contradiction with the stipulations of the Islamic Shari'a…..” 

621 Grosvenor Casine Ltd. v. Abdul Malik Badruddin, PLD 1998 Karachi 104 
622 Under section 44-A of the Code of Civil Procedure, 1908 a decree of any superior Courts of the 
United Kingdom or any reciprocating territory may be executed in Pakistan as if it had been passed by 
the District Court [of Pakistan]. 
623 This principle is in fact based on the constitutional mandate found in Article 227 of the Constitution 
which states, “All existing laws shall be brought in conformity with the Injunctions of Islam as laid 
down in the Holy Quran and Sunnah …..and no law shall be enacted which is repugnant to such 
Injunctions.  
624 Dr. M. Aslam Khaki Versus Syed M. Hashim, PLD 2000 SC 225 
625 United Bank Ltd. Versus M/s Farooq Brothers, PLD 2002 Supreme Court 801 



301 
 

 

Flame Maritime Limited versus Messers Hassan Ali Rice Export it was one of the 

objections to the enforcement of foreign arbitral award in Pakistan that the Arbitrator 

has awarded interest which is against the Islamic law therefore cannot be enforced in 

Pakistan in view of the above referred judgment of the Supreme Court of the year 

2000, whereupon, the single Judge of the High Court of Sindh wrongly relied on the 

precedent laid in the 1999 judgment (despite its being set aside by the 2002 review 

judgment of the same Supreme Court) and held that in view of the Supreme Court 

judgment “the enforcement of interest in Pakistan is repugnant to the injunction of 

Islam, therefore, the enforcement of interest as awarded would be against the law 

prevalent in Pakistan”. Nonetheless, the award was made rule of the Court excluding 

the interest.626  

The current position in Pakistan is that the interest is not unlawful because it is 

permissible to be ordered by the enforcement court in addition to the award under 

section 29 of the Arbitration Act, 1940.627 However it may be declared unlawful by the 

Federal Shariat Court of Pakistan where the matter is still pending. 

Islamic concept acknowledges the rights of non-Muslim to enter into contract 

in accordance with their own religious practices without taking into consideration the 

prohibition and authorization of Islamic Laws. Therefore, they may enter into a 

contract of wine and the resultant award can be enforced between them.628 However, if 

one of the parties is Muslim then the Islamic law will apply and such award based on 

                                                 
626 2006 CLD 697 
627 Section 29 of the Arbitration Act, 1940 reads: “Interest on award—Where and insofar as an award is 
for the payment of money the Court may in the decree order interest, from the date of the decree at such rate 
as the Court deems reasonable, to be paid on the principle sum as adjudged by the award and confirmed by 
the decree.” 
628 El-Ahdab, Jalal. Arbitration with the Arab Countries. Kluwer Law International, 2011, pp. 1-52  
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contract of wine or any other contract prohibited in Islamic cannot be enforced being 

against the Islamic public policy.629  

10.5.2 Principles of the Constitution of Pakistan. Every country is run through a 

social contract, the violation of whose mandates results in social degradation, if not 

anarchy. Therefore, every country protects it for the survival of its own. The social 

contract of Pakistan, as already said, is called ‘the Constitution of Islamic Republic of 

Pakistan, 1973. So its principles truly depict the contours of public policy of Pakistan. 

As has been held by the Indian Supreme Court, in order to understand principle of 

public policy, the courts have to seek always ‘guidance from the light and the 

principles underlying the Fundamental Rights and the Directive Principles enshrined 

in the Constitution in case of lacking precedent on the point’.630 The Kenyan High 

Court observed that the notion of public policy covers those awards which are 

inconsistent with the Kenyan Constitution.631 In the same tune the German court has 

held that awards which infringe human rights are contrary to the public policy.632 

10.5.3   Principles of Law. The principles of law of any country also set 

parameters of public policy of that country. In the case of Jivraj v. Hashwani the 

British Supreme Court has declared the arbitration agreement as a whole as void 

because it has one of the requirements that arbitrator shall be from the Ismaelli 

community which contravened the Employment Equality (Religion and Belief) 

                                                 
629 Ibid, pp 1-52 
630 Lacking precedent, [in defining public policy] the court can always be guided by that light and the 
principles underlying the Fundamental Rights and the Directive Principles enshrined in our 
Constitution. 
631 Christ for all Nations v. Appolo Insurance Co. Ltd. [1999] L.L.R. 1635 
632Oberlandesgericht Karlsruhe, 10 Schedule 04/01 available at http:www./dis-
arb.de/de/47datenhanken/rspr/org-karlsruhe-az-10-sch-04-01-datum-2001-09-14-id1268 
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Regulation 2003633. The English Court has held in another case, that is, Sion 

Soleimany v. Abner Soleimony that: 

An English Court will not enforce a contract governed by English Law, or to be 

performed in England, which is illegal by English domestic law. Nor will it 

enforce a contract governed by the law of a foreign and friendly state, or which 

requires performance in such a country, if performance is illegal by the law of 

that country….. This rule applies as much to the enforcement of an arbitration 

award as to the direct enforcement of a contract in legal proceedings634. 

  So is the case in Pakistan, as it has been held in Grosvenor Casino Ltd.635 that 

section 30 of he Contract Act stipulates that agreement by way of wager are void and 

no suit shall be brought for recovering anything alleged to be won on any wager, 

which is if allowed, would be violative of principle of policy. However, in order to 

refuse enforcement the court is required to see whether the alleged requirement of law 

is mandatory or mere directory. Only mandatory requirements of law can be termed as 

policy of law. In Manzoor Hussain case636 the court has rejected the argument 

requesting it to declare a contract as having defeated the provisions of Foreign 

Exchange Regulation Act, hence, opposed to public policy. The Supreme Court has 

found that Foreign Exchange Regulation Act does not forbid the making of a contract 

which may contemplate doing a thing which is contrary to the provisions of the 

Foreign Exchange Regulations Act, if such things can be done by ex post facto 

permission of the State Bank of Pakistan. The court has upheld the concept that court 

should construe strictly the provisions of section 23 of the Contract Act and not to 

invent new categories or new heads of public policy637. In the similar terms in Christ 

for all Nations v. Appolo Insurance Co. Ltd. the High Court of Kenya have held that 
                                                 
633 Jivraj v. Hashwani, 2010 EWCA Civ. 2003 
634 Sion Soleimany v. Abner Soleimony, YCA, XXIV (1999) p. 753 
635 Grosvenor Casine Ltd. v. Abdul Malik Badruddin, PLD 1998 Karachi 104 
636 Manzoor Hussain v. Wali Muhammad, PLD 1965 SC 425 
637 Ibid 
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the notion of Kenyan public policy covers that award which is inconsistent with the 

laws of Kenya.638 Similarly an award which infringes the provisions of competition 

law is, as being treated in many jurisdictions, contrary to public policy of Pakistan. As 

in a case a court in Germany has held that prohibitions of competition law express a 

country’s resolve to a free market and compliance with such prohibitions is of 

fundamental importance for that country therefore a competition law is a part of 

public policy of the country.639 

US Court of Appeal for 9th Circuit has held that the arbitration agreement 

which by specifying arbitration as the means of resolution of dispute purporting to 

waive certain statutory rights accrued under the Act, PMPA is void being against the 

principle of policy because the purpose which is expressly forbidden by congress 

cannot be achieved through arbitration.640 

10.5.3.1 Against the Arbitration Act.  In the case of Nan Fung Textiles 

Limited versus Sadiq Traders Limited it has been held that any non-compliance with 

the provisions of Arbitration Act, 1940 cannot be termed as against the public policy 

of Pakistan nor will it invalidate a foreign award.641 

10.5.3.2  Award without reasons or Non-speaking Awards. In the case of 

Nan Fung Textiles Limited versus Sadiq Traders Limited the Court while determining 

whether the enforcement of a non-speaking foreign award is against public policy it 

took notice of the fact that the Legislature has despite making amendment in the 

Arbitration Act, 1940 has not invalidated a non-speaking award unless it has been 

                                                 
638 Christ for all Nations v. Appolo Insurance Co. Ltd., [1999] L.L.R. 1635 
639 Oberlandesgericht Dresden, Germany, 11 Sch 01/05, 2 April 2005, available at http://www.dis-
arb.de/de/47/datebanken/rspr/olg-dresdem-az-11-sch-01-05-datum-2005-04-id307 last visited on 26th 
February, 2014.  
640 Graham Oil Co. v. ARCO,  43 F. 3d 1244 ( 9th Cir. 1994) 
641 PLD 1982 Karachi 619 
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remitted by the Court and the arbitrators or umpire fail to resubmit it with reasons in 

sufficient detail, whereas, no such amendment has been made in the Act of 1937. A 

foreign award which does not state reasons cannot be termed to violate any provision 

of law governing its enforcement.642 

10.5.3.3 Precedents of the Courts. The Supreme Court of Pakistan has in 

the year 1969 held that where protective right is not rooted in law but is claimed in the 

orbit of public policy, the basic consideration must be the avoidance of harm to the 

general public and to uphold the right of innocence. The duty of the courts is to 

expound and not to expand public policy, and the doctrine should be invoked only in 

clear cases, in which the harm to the public is substantially incontestable, does not 

depend upon the idiosyncratic inferences of a few judicial minds.643 

In Sultan Textile Mills Karachi, Ltd. case644 the Division Bench of the High 

Court of Sindh reproduced endorsed observations of Cheshir and Fifoot, which are as 

under: 

“Two observation must be added upon the doctrine of public policy in the current 

law: first, although the rules already established by precedent must be moulded to 

fit the new conditions of a changing world, it is no longer legitimate for the Court 

to invent a new head of public policy. A judge is not free to speculate upon what, 

in his opinion, is for the good of the community. He must be content to apply, 

either directly or by way of analogy, the principles laid down in previous branch 

of law. The heads of public policy thus comprise, and are limited to nine type of 

contracts; secondly, even though contract is one which prima facie falls under 

one of the recognized head of public policy, it will not be held illegal unless its 

harmful qualities are indisputable. The doctrine, as Lord Atkin remarked ‘should 

only be invoked in clear cases in which the harm to the public is substantially 

                                                 
642 Nan Fung Textile Ltd Versus Sadiq Traders Ltd, PLD 1982 Karachi 619 
643 The Official Assignee of the High Court of West Pakistan  versus  the Lloyds Bank Ltd. Karachi and 
others, PLD 1969 SC 301 
644  PLD 1972 SC 226 
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incontestable, and does not depend upon the idiosyncratic inferences of a new 

judicial mind….In a popular language………the contract should be given the 

benefit of the doubt”. 

10.5.3.4 Protection of national resources in public contract. In the matter of 

Alleged Corruption in Rental Power Plants etc.645 the Supreme Court of Pakistan has 

held that it is mandate of the Constitution of Pakistan that the representatives of the 

people are always bound to perform their functions in the interest of sovereignty, 

integrity, well-being and prosperity of Pakistan and the contracts of all the RPPs 

which were entered into in contravention of law/PPRA Rules and in violations of 

principle of transparency and fair and open competition were declared non-

transparent, illegal and void ab initio. The judgement by making reference to the case 

of Tool Company v. Narris, 69 U.S. (2 Wall.) 45 (1864), that an agreement for 

pecuniary consideration are against the public policy. It is held:  

“the consideration as to the most efficient and economical mode of meeting the 

public wants should alone control the action of every department of the 

government. No other consideration can lawfully enter into transaction, as far as 

government is concerned. Such is the rule of public policy……………it is suffice 

to observe generally that all agreements for pecuniary to control the business 

operation of the government, or the regular administration of justice, or the 

appointment of public offices, or ordinary course of legislation, are void as 

against the public policy.” 

 

The same judgment considers the factors of upholding the competition 

among firms, promoting best value for money, encouraging more firms to bid on 

work, maintaining openness and transparency in the bidding process, executing 

contract quickly, ensuring quality of goods and services and meeting other 

                                                 
645 Human Rights Cases Nos. 7734-G/2009, 1003-G/2010 and 56712 of 2010, 2012 SCMR 773, was 
registered when Makhdoom Syed Faisal Saleh Hayat, MNA of PML (Q) urged the Supreme Court of 
Pakistan a press statement to take action in respect of Rental Power Projects (RPP), which according to 
him, was another name of Corruption.  
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obligations required for procurement as key features in procurement of public 

contracts646. 

In an similar nature of case, namely, the HUBCO case, the Supreme Court has 

held by majority (of 3 to 2) when a contract is obtained by fraud and corruption it is 

void contract and according to the public policy (of Pakistan) such dispute arising out 

of that contract cannot be referred to Arbitration.647 

However, when fraud is alleged in a private contract between two parties, the 

Supreme Court of Pakistan has taken a different view. In the case of Haji Soomar 

Haji Hajjan versus Muhammad Amin Muhammad Bashir Ltd the parties entered into 

an agreement with each other whereby the appellant agreed to gin and press 24000 

bales of cotton at their mills and the Respondent were to act as commission Agent 

and were to arrange for the sale goods consigned to them by the petitioner whenever 

they were intimated to do so by telephone. The agreement also contained arbitration 

clause which prescribed that any dispute between the parties will be referred for 

arbitration at Karachi Cotton Association. The appellant filed as suit against the 

Respondents for recovery of certain sum on the allegation of fraud against the 

Respondent saying that they has been taking advantage of commission Agent by 

fraudulently refusing or rejecting the goods sent to them when the market was high 

and accepting the goods when the market was gone down thus bought the goods at 

cheaper prices. The Respondent approached the Court with the plea that the matter be 

referred for arbitration in terms of the agreement, whereas the Appellant resisted on 

the ground of fraud whereupon the Supreme Court held that: 

“The Court ordinarily would be inclined to stay a suit on the application 

of the party against whom fraud is alleged and allow the dispute to be 

settled through arbitration, unless that party itself wants the matter to be 

                                                 
646 Ibid, Para 18 of Judgment 
647 Hubco V. Wapada, PLD 2000 SC 841 
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decided through a public inquiry by a Court of law. If however, that party 

does not wish the dirty linen to be washed in the public, the proceedings 

in the trail should be stayed.648” 

 

10.5.3.4 Criminal matters are not arbitrable .  It is held in Ali Muhammad 

case that when in terms of agreement between the parties to refer the matter to 

Arbitrator, subject matter of criminal litigation is specifically mentioned and made the 

subject matter of arbitration and the award also indicates the settlement of dispute 

including the withdrawal of the criminal cases as part of settlement between the 

parties, on these facts, the matter of the reference to the arbitrator as well as of the 

award, are opposed to public policy because they deal with criminal case for its 

prosecution or non-prosecution and the award directing the withdrawal of the 

criminal case or its non-prosecution by one of the parties.649 This decision though 

based on the decision in Gopal Chandra Poddar v. Lakshmi Kunta Sha650 wherein it 

was held that an agreement to refer to arbitration in consideration for dropping a 

criminal proceeding in respect of “non-compoundable offence” is opposed to public 

policy. But this, Ali Muhammad case, went a step further by declaring that “criminal 

matters” cannot be subject-matter of arbitration. On the other hand, the reading of 

Small Claims and Minor Offences Court Ordinance, 2002 suggests that now the 

policy of Pakistan is that only non-compoundable matters are not beyond the scope of 

arbitration. And all compoundable offences can, at any stage of the proceedings, with 

the consent of the parties, be decided by resorting to amicable settlement procedure, 

including, arbitration. 651 However, an arbitrator, under this Ordinance is called 

                                                 
648 Haji Soomar Haji Hajjan versus Muhammad Amin Muhammad Bashir Ltd, 1981 SCMR 129 
649 Ali Muhammad and others v Bashir Ahmad through his legal heirs, 1991 SCMR 1928 
650 Gopal Chandra Poddar v. Lakshmi Kunta Sha, AIR 1933 Cal. 817 
651 Section 14 of Small Claims and Minor Offences Courts Ordinance, 2002 
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Salis652, which is a translation of the word ‘arbitrator’ in Urdu. Same is the policy 

under the Local Laws. For example, under the Punjab Local Government even the 

criminal compoundable matters can be referred for amicable settlement to Panchayat 

or Musalihat Anjuman,653 which in all practical purposes works as a penal of 

arbitrators.      

However, it is held in Manzoor Hussain case654that it is equally accepted rule 

that where a person invoking the aid of a court to invalidate a contract on the ground 

of illegality is himself implicated in the illegality the court will not, as a rule, assist 

him and where a person has not raised the question of illegality before the arbitration, 

but raised after having found that the award has gone against him, then neither the 

law nor equity supports him.  

 

10.6     Purpose of Public Policy 

The basic purpose of the public policy exception to enforcement is an 

acknowledgement of the sovereign right of the State that its courts posses ‘ultimate 

control over the arbitral process’.655 It plays role in upholding fundamental principles, 

applicable mandatory laws and international obligations656. It really protects fundamental 

notions of morality and justice of the country. It protects good morality and social order657 of 

the country. It protects those fundamentals which are ‘essential to moral, political and 

economic order’ of the country.658 It does protect ‘the constitutional rights and fundamental 

                                                 
652 Section 2 (g) of Small Claims and Minor Offences Courts Ordinance, 2002 
653 Section 96 and 97 of the Punjab Local Government Act, 2013 
654 Manzoor Hussain verus Wali Muhammad, PLD 1965 SC 425 
655 Interim Report of the ‘Committee of International Law Association on International Commercial 
Arbitration’ on Public Policy as a bar to enforcement of international arbitral awards, London 
Conference, 2000. 
656 The 70th Conference of the International Law Association held in New Delhi, India, 2-6 April 2002 
657 In Adviso NV v. Korea Overseas Construction Corp, YCA IX 612 (1996), p. 615, the Korean 
Supreme Court held. 
658 Kersa Holding Company Luxembourg v. Infancourtage et al., YCA XXI 617 (1996), p.625 



310 
 

 

principles of civil rights’.659 It protects Islamic morals and Islamic principles of an Islamic 

country, such as, Interest is prohibited in Islam and it is prohibited in Saudi Arabia therefore, 

an award cannot be enforced there which is tainted with interest. 

Analytically speaking, as said by Christopher S. Gibson, the public policy defense to 

enforcement of international arbitral awards is very much relevant for building the civilization 

of arbitration because it gives expression to certain fundamental principles underpinning a 

civilization and its legal system in the arbitration context. As the Public policy within 

arbitration reflects the instrumental principles and values underlying the procedure, such as 

party autonomy, neutrality, efficiency, predictability, finality, justice, and the validity of the 

procedure in the eyes of the law, which undoubtedly evolve civilization of arbitration, leading 

to coherent legal system of arbitration.660 

 

10.7 Conclusion and Recommendations 

Public policy, in general, comprises those principles which a State maintains in order 

to protect its morality; preserve social, political, economic order and discharge its 

obligation towards the other states. 

Public policy of Pakistan has not been defined in any statute, as is the practice 

of many other countries. Therefore, in order to understand the public policy of 

Pakistan one has to glean it from the provisions of the Constitution of Pakistan, the 

principles of Islamic law, the principles of the Arbitration Law and the principles of 

the Contract Act, 1872. However, before applying those principles found in the 

aforesaid sources, the mandatory principles are needed to be distinguished from those 

of directory or dispositive ones. And the public policy is based upon only those 

mandatory principles. Similarly, even applying principles of Shariah, those principles 

                                                 
659 Seller v. Buyer,  YCA XXXIII (2008), 500 (Jena Court of appeal, Germany) 
660 Gibson, Christopher. "Arbitration, Civilization and Public Policy: Seeking Counterpoise between 
Arbitral Autonomy and the Public Policy Defense in View of Foreign Mandatory Public Law." Penn 
State Law Review, Forthcoming  (2009): 09-26. 
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which are called ‘Qat’i’ should be separated from the ‘Zanni’661 Therefore, an award 

contrary to the directory or Zanni principles of the aforesaid sources cannot be said to 

be against the principles of public policy and denied enforcement. 

Pakistan is among those countries which interprets public policy as public 

policy of Pakistan, as against to the concept of International public policy being 

preached by the International Law Association, thus it follows the conceptual 

principle of monist approach. However, there seems no other apparent hurdle for 

applying concept of international public policy in Pakistan except that it, like many 

other Muslim countries, keeps sacrosanct the principles of Shari,ah. If principles of 

Shari’ah are included in international public policy, this concept would be acceptable 

to Pakistan. 

The protection and preservation of principles of public policy are not only 

necessary for the welfare of the people and preservation and development of a country 

but also for the civilization of the arbitration regime as well. It is a concept which puts 

restrictions on this autonomous regime of arbitration for its very legalization and 

integrity. Such legalization and integrity is very much essential, on the one hand, for 

inducing the people to opt for this regime and, on the other hand, for convincing the 

judicial system of a country that all the requirements of justice and fairness have been 

met in order to obtain its endorsement on an award for execution. Because the 

international arbitral tribunal has none of the sovereign powers, possessed by a nation 

State, with which it can be ensured that the proper and effective conduct of arbitration 

proceedings have been undertaken and the consequent arbitral awards can be 

enforced. 

 

                                                 
661 Like mandatory principles Qat’i principles of Shariah are mandatory because these cannot be 
circumvented by the parties. 
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Chapter No. 11 

 

CONCLUSION AND RECOMMENDATIONS 

 

As discussed in the previous Chapters the challenges which a foreign arbitral award 

may face in Pakistan are numerous. In order to overcome these challenges, especially 

in the light of experience and practice of different countries as elaborately discussed 

in the previous chapters, some measures are suggested and some existing practices are 

endorsed in the following paragraphs. 

 

As discussed in Chapter 2, in order to initiate arbitration process the first 

challenge is that the arbitration agreement must be valid. Under the New York 

Convention there are two stages where validity of arbitration agreement is assessed or 

reviewed. Initially, validity of arbitration agreement is assessed by the court at the 

time when request in terms of Article II of the New York Convention is made to it for 

referring the matter to arbitration in terms of the arbitration agreement. So, if such 

arbitration agreement suffers from any of the deficiencies, narrated in chapter 2, the 

matter may not be referred to arbitration and the arbitration process stops even before 

it starts. Under the second stage, under Article V (1) (a) of the New York Convention, 

arbitration agreement is again assessed by the court at the time when an award is 

brought for enforcement and the Court may even refuse to recognize and enforce an 

award which is based on an agreement not valid under the law to which the parties 
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have subjected and if the parties have not subjected the agreement to any law, then 

under the law of the country where the award was made. 

Surely, review by the court of the arbitration agreement at the first stage, at the 

stage when request under Article II of the New York Convention for referring the 

matter to arbitration is made, does have effect on the second stage. If final review as 

suggested by decision of the Supreme Court of Indian jurisdiction is made then 

outcome of such review must act as an ‘estoppel’ at the time of review by the court 

under Article V of the New York Convention. However, if such review at the first 

stage is a ‘prima facie review’ as suggested by minority opinion of Indian Supreme 

Court and is also of the USA approach, then again the enforcement court will have to 

undertake a final review at the time of enforcement of award. Pakistani approach 

under the Geneva Convention of 1927 is that the court at the very first stage makes 

final review of the arbitration agreement. However, it will be seen how the courts 

develop law in this issue, however, it is suggested that at the first stage the court 

should apply prima facie standard because this approach would be pro-arbitration 

because on the one hand at the second stage the court would have chance to apply 

‘final review standard approach’. On the other hand if ‘final review standard 

approach’ is adopted at the first stage then it is not sure the award of the arbitrator will 

be enforced in Pakistan, in which case only, its court will be able to apply principle of 

estoppel, and the other country where the award is enforced will hardly apply the 

principle of estoppel on the basis decision rendered by Pakistani court at the first 

stage—arbitration agreement enforcement stage. Thereby this approach cannot be 

categorized as pro-arbitration, rather anti-arbitration. 
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Article II in a latter insertion in the New York Convention, therefore, it has no 

clear relationship with Article I. However, by analogy, the scope of Article II may be 

interpreted as the same to that of Article I. 

Arbitration agreement must contain essential elements, i.e., it must be in writing and 

valid in substance; the subject matter of the dispute must be arbitrable; the agreement 

shall be in respect of defined legal relationship which enables the party to be aware of 

which dispute they are going to submit to arbitration; and it must contain consent of 

the parties.  

The New York Convention requires that arbitration agreement must be in 

writing and the same is the approach of Arbitration Act, 1940 of the Pakistan. The 

approach of Pakistan, written requirement, is very liberal because it includes 

correspondence of the parties to have met such requirement. 

Arbitration agreement must also be valid in substance, which means it must 

not be null and void, inoperable and incapable of being performed. However, under 

the New York Convention, arbitration agreement carries the presumption of validity. 

According to ‘presumption of validity’ arbitration agreement is presumed as valid 

unless it is proved otherwise. Further, if some part of arbitration agreement is 

inoperable or unconscionable then too remaining part can be enforced in Pakistan by 

applying the principle of separability. Validity of arbitration agreement is judged in 

Pakistan by applying the principle of contract law. 

The defined legal relationship is being widely interpreted in many 

jurisdictions, such as, India and USA. So is the position of Pakistan. Thus, this 

Pakistan approach is not only in consonance with the approach of other countries but 

also is being considered as pro-arbitration. 
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The agreement must have consent of the parties. However, under certain 

situations, non-signatory parties are bound by the arbitration agreement. Non-

signatory can be bound under the theory of incorporation by reference, theory of 

assumption, theory of veil piercing or alter ego, theory of agency, theory of equitable 

estoppel and theory of third-party beneficiary. 

 

As discussed in Chapter 3 the concept of incapacity or capacity of parties is 

concerned with legal restrictions or permissions for a person to conclude a binding 

legal relationship with his own free will. Limitations or incapacities operates as a 

general restriction on a person who is not deemed fit to administer the affairs affecting 

his own rights therefore, prohibits him from entering into legal relationship in order to 

protect him or the other party to whom he owes such duties. This restriction may 

operate as a matter of public interest. 

The concept of incapacity found in the New York Convention is quite 

different to the concept found in the Geneva Convention because under the Geneva 

Convention it was incapacity of the party at the time of arbitration proceedings, 

whereas, in the New York Convention incapacity of the party at the time of execution 

of arbitration agreement is provided. Therefore, Pakistan approach under the Geneva 

Convention is not applicable while interpreting this concept in the Act of 2011. 

Further, incapacity at the time of arbitration proceeding is covered under the New 

York Convention in the concept of ‘due process’.  

There are different approaches to the applicable law on the issue of incapacity 

of the parties. Under the New York Convention, the personal law approach is 

propounded. Though this approach has been superseded in the UNCITRAL Model 
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law by the law of forum approach, Pakistan has not adopted UNCITRAL Model 

therefore, it is more likely that its court will follow the personal law approach. 

 

As discussed in Chapter 4 in order to understand the contours of arbitrability 

of a country its Constitution and laws are explored. For the purpose of making out a 

case that a matter is arbitrable under the New York Convention it is enough to prove 

that the matter can be resolved by resorting a method of arbitration, even though such 

arbitration proceedings and process is conducted at institutional level or 

administrative level. For example, under the local laws—Punjab Local Government 

Act, 2013—such process of amicable settlement of dispute is conducted by either 

Panchayat or Musalihat Anjuman, a institutional body, therefore, any foreign award 

pertaining to such disputes shall be treated to have fallen within scope of arbitrability 

of Pakistan. Similarly, the criminal disputes involving offences which are 

compoundable can be resolved by resorting to process of arbitration, whatever name 

is called, eg., through Salis, under the Small Claims and Minor Offences Ordinance, 

2002 or under the Punjab Local Government Act, 2013, therefore, any foreign award 

on such issues cannot be refused recognition only on the ground that arbitration Act, 

does not apply on such dispute, therefore, such disputes fall outside the scope of 

arbitration. 

In order to understand scope of arbitrability of Pakistan the arbitration Act, 

1940 does not play a determinative role. Rather, every law has to be gleaned in order 

to find what it prohibits arbitration or permits for arbitration. Surely, where interests 

of larger community demand resolution of dispute through state-owned tribunal or 

courts the governing would bar application of arbitration. When law bars a resort to 

arbitration, then arbitration agreement will also be void in the eyes of Pakistani law. 
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However, if a country has made reservation under the New York Convention 

that it will apply this Convention to the matter which it considers ‘commercial’ then 

the scope of arbitrability will be limited to commercial matters. Since, Pakistan has 

not opted for this reservation therefore the scope of arbitrability is not limited to 

commercial matter rather is extended over non-commercial matters as well. 

 

 As discussed in Chapter 5 award has neither been defined in the New York 

Convention nor in the Act, 2011. Same is the position of the legislations of most of 

the countries, however, in some other countries this term has been defined, for 

example, New Zealand Arbitration Act, 1996. However, award means the decision of 

the tribunal on the substance of the dispute. The New York Convention leaves this 

issue of definition of award on the national or domestic legislation to decide. 

However, an award is considered to be that order of the tribunal which finally decides 

dispute between the parties and procedural order is not an award unless it leads to 

termination of proceeding. 

The award must be signed by all the arbitrators. There are two different approaches on 

this point. One is ‘all-must-sign approach’ and second is ‘majority sign approach’. 

Pakistan though follows all-must-sign approach but the parties can opt for majority 

sign approach by providing for such stipulation in their arbitration agreement.  

Award is required to state reasons. The standard of this requirement gave rise to 

different approaches. Now there are three approaches, such as, ‘judgment standard 

approach’, lower threshold standard approach and the principle of proportionality. 

However, most prevailing and dominant approach is the ‘lower threshold approach’, 

which means the standard of reasons required from an award is that not equal to that 

of a judgment but lower or lesser. The same is also the approach of Pakistan. 
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 The award is required to state date and place. These requirements are 

important because from the place of the award its nationality is determined. Now the 

most common practice is that where the arbitration proceeding is conducted is treated 

as the place of the award. Earlier, English court held the place where the arbitrator 

signed the award as the place of the award, which gave rise to difficulties, therefore, 

its legislature changed this approach and now it is also following this approach of 

place of arbitration proceeding as determinative factor. The same approach is 

suggested for Pakistan in order the avoid difficulties which was faced by England. 

  

 As elaborated in Chapter 6 there are two laws which are being applied in 

Pakistan for the enforcement of arbitral awards. One is the Arbitration Act, 1940 

which applies on the enforcement of domestic arbitral awards and the other one is the 

Act, 2011 which applies for the enforcement of foreign arbitral awards. Therefore, the 

definitions of foreign award and domestic award are very important in order to 

ascertain the application of one these two laws. 

Under the New York Convention there is need not only to define foreign 

award but also non-domestic award vis-à-vis domestic award because the New York 

Convention not only applies on the foreign award but also on the non-domestic award. 

So, it is nationality of the award—foreign, non-domestic, domestic—which 

determines applicability of the New York Convention. 

There are different approaches in order to determine whether an award is 

domestic or foreign. According to territorial approach if award is made within a 

country it is treated as domestic and if it is rendered outside the country it is treated as 

foreign. According to law-governing approach even if an award is made in a foreign 

country but under the municipal or national law then it is not a foreign award, rather a 
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domestic award. India follows territorial approach as held in the Bharat Aluminium 

case. Further, in India the concept of non-domestic award is not found in India. 

Though the question of definition of foreign award has not yet been finally 

decided and will be decided by the Supreme Court in Taisei Corporation versus A.M. 

Construction Company Pvt., which is pending adjudication. However, as this study 

shows, now territorial approach is being followed by the High Court of Sindh. 

Further, the approach set under the Act, 1937 by the Hitachi case laying down law-

governing approach is hardly being followed except in the decision of the Lahore 

High Court in Taisei case. 

In USA the territorial approach though is being followed but with some 

restrictions. Which means an award if rendered in a foreign country is considered as 

foreign award and if such foreign rendered award is between two US citizens then it is 

considered not as a foreign but a domestic award. Unlike the Indian approach, in USA 

the non-domestic award is also being recognized and enforced under the New York 

Convention. The non-domestic award is also called the Begeson award because this 

approach was first set in that case. Under this approach an award even though 

rendered in USA is a non-domestic award because either it was pronounced in 

accordance with foreign law or involving parties domiciled or having their principle 

place of business outside the enforcing jurisdiction. 

 

As discussed in Chapter 7, ‘due process’ in international commercial 

arbitration means that the arbitration proceedings must be conducted by the tribunal in 

a certain manner which is compatible to the principles of national procedural laws and 

rules. This principle, in fact, ensures to eliminate any chance which deprives a party 

to properly present its case. Such principles of procedural laws and rules are divided 
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into mandatory rules and dispositive rules. Violation of mandatory rules leads to non-

enforcement of award, whereas, the violation of dispositive rules can be remedied, 

therefore, its violation does not lead to non-enforcement of foreign award.  

The concept of due process or due process exception to enforcement is not a 

new invention in the New York Convention; rather, this exception was there even in 

the Geneva Convention, 1927. But the distinction between the New York Convention 

and the Geneva Convention is that under the Geneva Convention ‘due process’ 

exception was examined by the enforcement Court ex officio whereas under the New 

York Convention it is onus on the party relying on this exception to prove. 

Due process does not talk of subjective un-ability to present case, rather it 

talks about objective un-ability. Subjective un-ability includes if a party is not willing 

to present its case or is not able to present its case because of lack of professional 

skills of its counsel. On the other hand, objective un-ability arises in situations where 

a party is prevented to be represented by a counsel of its own choice. So, the 

subjective un-ability is not a mandatory rules, whereas, the objective un-ability is. 

Death threat to witness may be good ground for un-ability to present case but lack of 

funding to attend the venue of arbitration duly agreed by the parties is not. 

Due process and public policy have many distinctive features in the New York 

Convention and thus are provided in different places and in different provisions. But 

in practice both are agitated by the parties in overlapping manner in order to get 

benefit of umbrella escape clause. 

As discussed in Chapter 8 there are different approaches with regard to 

enforcement of foreign annulled award. France does not recognize the jurisdiction of 

courts of other countries to annul an award, even though the seat of arbitration is 

within jurisdictional boundaries of that foreign court, considering that an award is a 
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‘free-floating autonomous legal order distinct from any national legal order’. On the 

other hand, USA acknowledges the jurisdiction of the foreign courts vest with 

primary jurisdiction to annul an award. 

Initially it is onus on the award-debtor to challenge the award on the ground 

provided in the New York Convention. Whereas, when Article V of the New York 

Convention says that the court may refuse to enforce an annulled award, it at least 

gives presumption or balance of convenience in favor of the award-debtor if an award 

is annulled by the court having jurisdiction (primary jurisdiction). However, this 

presumption is rebuttable by the award-holder seeking such enforcement of annulled 

award if proves that the judgment annulling the award was unjustified. Thus, 

annulment shifts the burden of proof from award-debtor to award-holder. 

In Pakistan under the Geneva Convention’s approach a foreign award annulled 

in the country of its rendition could not be enforced under Arbitration (Protocol and 

Convention) Act, 1937. However, under the Act, 2011, this proposed approach—

annulment shift onus—is equally beneficial for Pakistan in order to protect its interest 

in Pakistan and abroad. 

 

As discussed in Chapter 9 ‘parallel entitlement’ is a concept which gives two 

alternative entitlements to the award-holder. Normally, under the international 

commercial arbitration, the award holder is entitled to enforce its award in the foreign 

courts. Whereas, under the parallel entitlement the award holder is also stood entitled 

to enforce judgment or decree of the court confirming arbitral award rendered either 

in the annulment of the award proceedings or in the award confirmation proceedings 

(Exequatur proceedings). In the annulment proceedings when an award is challenged 
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and the challenges failed, the resultant judgment or decree, in some jurisdictions such 

as in France, is treated to have confirmed the award. In both the cases, under this 

concept, the decree holder/ award holder is entitled, either, to enforce an award under 

the New York Convention, or, the decree under some domestic legislation. However, 

this concept gave rise not only to difficulties of lack of uniformity but also violation 

of already settled principle. For example, as it has been already discussed in the 

German approach, this concept created unwarranted situation whereby the judgment 

of foreign non-European countries can easily be enforced than the judgment rendered 

in European countries. The same Court also found that this concept was against the 

principle of the German Constitution where under the debtor can be confronted by the 

creditor with one instrument for a debt whereas this concept leads to confront a debtor 

with at least two instruments—one the award and the other, judgment or decree. 

 Further, as derived from the US practice that this approach gave rise to 

conflicting judgments. Thus, this concept has also led to frustration of the purpose of 

the New York Convention which pleads for uniformity whereas this concept gave rise 

to conflicting judgments within the jurisdictions of one country, what to say of 

practice of different countries. This concept also stands against the well founded 

concept of finality of proceeding, especially, in USA case, where under the Code of 

Civil Practice Law and Rules of different States limitation period for foreign 

judgment is fifteen years whereas under the FAA, it is three years. Thus, under FAA, 

finality protects interests of the defendant after the three years limitation period. 

 In Pakistan the High Court of Sindh did not let the parallel entitlement to 

take birth in the case Messrs Elnaval Navigation Co. versus Rana Shippings, Karachi. 

From the discussion undertaken in Chapter 9 it can easily be concluded that the 

approach undertaken by the High Court of Sindh, Karachi (Pakistan) in the aforesaid 
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case saved courts from facing contradictory and unwarranted situations which has 

been or being faced in other countries, e.g., Germany and USA. However, it will be 

seen how the High Courts of other Provinces develop law on this issue but it is 

recommended that this approach of the High Court of Sindh should be followed. 

 

As discussed in Chapter 9 ‘public policy’, in general, comprises those 

principles which a State maintains in order to protect its morality; preserve social, 

political, economic order and discharge its obligation towards the other states. 

Public policy of Pakistan has not been defined in any statute, as is the practice of 

many other countries. Therefore, in order to understand the public policy of Pakistan 

one has to glean it from the provisions of the Constitution of Pakistan, the principles 

of Islamic law, the principles of the Arbitration Law and the principles of the Contract 

Act, 1872. However, before applying those principles found in the aforesaid sources, 

the mandatory principles are needed to be distinguished from those of directory or 

dispositive ones. And the public policy is based upon only those mandatory 

principles. Similarly, even applying principles of Shariah, those principles which are 

called ‘Qat’i’ should be separated from the ‘Zanni’662 Therefore, an award contrary to 

the directory or Zanni principles of the aforesaid sources cannot be said to be against 

the principles of public policy and denied enforcement. 

Pakistan is among those countries which interprets public policy as public 

policy of Pakistan, as against to the concept of International public policy being 

preached by the International Law Association, thus it follows the conceptual 

principle of monist approach. However, there seems no other apparent hurdle for 

applying concept of international public policy in Pakistan except that it, like many 

                                                 
662 Like mandatory principles Qat’i principles of Shariah are mandatory because these cannot be 
circumvented by the parties. 
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other Muslim countries, keeps sacrosanct the principles of Shari,ah. If principles of 

Shari’ah are included in international public policy, this concept would be acceptable 

to Pakistan. 

The protection and preservation of principles of public policy are not only 

necessary for the welfare of the people and preservation and development of a country 

but also for the civilization of the arbitration regime as well. It is a concept which puts 

restrictions on this autonomous regime of arbitration for its very legalization and 

integrity. Such legalization and integrity is very much essential, on the one hand, for 

inducing the people to opt for this regime and, on the other hand, for convincing the 

judicial system of a country that all the requirements of justice and fairness have been 

met in order to obtain its endorsement on an award for execution. Because the 

international arbitral tribunal has none of the sovereign powers, possessed by a nation 

State, with which it can be ensured that the proper and effective conduct of arbitration 

proceedings have been undertaken and the consequent arbitral awards can be 

enforced. 
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Pakistan Industrial Relation Act, 2008 

Pakistan Penal Code (Act LXV of 1960) 

Punjab Local Government Act, 2013 (Pakistan) 

Security and Exchange Commission Ordinance, 1969 (Pakistan) 

Small Claims and Minor Offences Courts Ordinance, 2002 (Pakistan) 

 

8. Websites visited. 

 

http://www.bna.com/bloomberglaw/ 

http://indiankanoon.org/ 

http://www.kluwerarbitration.com/ 

http://www.uncitral.org/ 

http://www.uncitral.org/pdf/english/clout/MAL-digest-2012-e.pdf 

http://www.uncitral.org/uncitral/en/case_law.html 

https://treaties.un.org/Home.aspx 



340 
 

 

http://www.supremecourt.gov.pk/web/ 

http://www.lexisnexis.com/en-us/gateway.page 

http://www.madaan.com/uncitral.html 

http://www.sice.oas.org/dispute/comarb/uncitral/arb_rule.asp 

http://www2.lib.uchicago.edu/~llou/intlarb.html 

http://www.osec.doc.gov/ogc/occic/arb-98.html 

http://www.iccwbo.org/policy/arbitration/id2882/index.html 

http://iccwbo.org/ 

http://www.internationalarbitrationlaw.com/courts-of-arbitration/lcia 

http://cour-europe-arbitrage.org/content.php?lang=en&delegation=1&id=1 

http://www.pca-cpa.org/showpage.asp?pag_id=363 

http://www.legalserviceindia.com/article/l111-Arbitral-Awards.html 

www.trnsnational-dispute-management.com/sample/freearticle 

http://web.law.columbia.edu/international-programs/visiting-scholars-

program/visiting-scholars-monthly-forum 

 


