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Abstract 
 
 

Given the importance of religion for the vast majority of humankind, it is critical that 

conceptualizations of global civil society facilitate a positive engagement of religious 

perspectives. However, some understandings of religion are incompatible with the underlying 

rationale and purpose of global civil society. This research explores ways of promoting 

possibilities of consistency between the two. This outcome depends on how each side of this 

relationship is understood and practiced in each context rather than on any preconceived notion 

of what these ideas mean. Therefore a synergistic and interdependent model of the relationship 

between religion and global civil society is needed whereby each is understood in a way that 

supports the other. This research is conducted to support the mutually supportive understandings 

of religion and conceptualizations of civil society.  

This thesis explore global implications of religion by clarifying some contrasting views on civil 

society in general with a view to relating these to a more inclusive range of definitions of global 

civil society. Some of the difficulties of the process of such broader conceptualizations of global 

civil society and fundamentalist perspectives are discussed in order to highlight possibilities and 

challenges of the proposed approach. 

The contextual dynamics of global civil society, and the scope of religion in global perspective 

specifically, Islamic norms are main focus of this research. 
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PROPOSED RESEARCH PLAN 
 
Shariah, an Arabic word meaning path or way, stands for the normative order that Muslims 

have developed as an Islamic way of life. Its translation as Islamic law is not adequate 

because Shariah covers a wider range of meanings than law usually does. Modern Muslim 

jurists often define Shariah as revealed or divine law in order to distinguish it from fiqh, the 

jurists’ law, which is jurists’ interpretation of Shariah, and qanun, which is state law. This 

distinction aims to stress the divine nature and origin of Shariah in order to establish that its 

norms are binding because they are divine in origin. 

This research would follow a line of exploration that the above conception of Shariah has 

problematized the binding nature of law in Islam because it conceals its material bases in the 

social norms. It has also obscured Muslim jurists’ continuous efforts to keep Islamic law 

acceptable to the people by bringing the legal norms close to social norms. 

Generally speaking, normative means binding, authoritative, standard, and regulatory. The 

Islamic legal theory that emerged in the eighth century and later came to dominate Muslim 

jurists’ thinking regarded the text as normative. This theory insisted on the deductive and 

analogical method of legal reasoning. 

The jurists’ quest for the normative basis of fiqh, as a working law has to dig deep in social 

norms to look for its normative bases. Legal norms cannot be realized without their 

foundations in the social norms. The social norms, however, are never static. As a dynamic 

legal system, Islamic fiqh has had to continuously interact with the changing social norms. 

The semblance of continuity is provided by legal norms, which relate these changes to the 

texts of law. 

The idea of global civil society has been developed over the past decade or so as ‘a project to 

be realized’. Liberal theorists have appropriated this term as a principally normative or ethical 

category which should be promoted and nurtured across the world. In these formulations, 

global civil society has been presented as a set of actors, institutions and practices which are 

likely to reproduce liberal renditions of freedom, participation and citizenship on a global 

scale. To that extent, they seem to suggest that global civil society should be seen as a 

normative programme to be promoted and actualized. 

The contribution of normative nature of Islamic Law to a global civil society is a very 

significant issue that has to be dealt with scientifically to prove the dynamism and universality 
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of Islamic law applicable in the globalized scenario. It is intended to take on this research 

proceeding from the issue about the normativity of Islamic law and its effectiveness and 

adaptability in the global society. After discussing the problems and contradictions lying in 

ignoring the normative bases of Islamic law, an analysis of contemporary approach of 

globalized society will be taken into consideration with specific emphasis of contributions 

that can be made by Islamic Law in this regard. 

 
STATEMENT OF THE PROBLEM 
 
 

 What is meant by normative value of Islamic Law? 

 What are the challenges faced by Muslim Jurists in presenting the normative nature of 

Islamic Law? 

 What does Global society mean and how this term is taken on a socio-political, 

historical and religious front? 

 How can Islamic Law contribute to the Global society by presenting the pacific nature 

of Islam? 

 What would be the appropriate procedure to analyze and pinpoint the universal 

Islamic principles? 

 How normative nature of Islamic law can be analyzed in a positive manner to show 

the true aspect and root nature of Islam internationally? 

 

 
HYPOTHESIS OF THE RESEARCH 
 
 

 Islamic law can contribute in a more positive manner if its principles are presented 

universally and normatively. 

 Normative nature of Islamic Law can contribute globally in presenting the true nature 

of Islam. 

 Normative Islamic law cannot have any contribution in global society because Islamic 

Law is meant for Muslims only. 
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Objectives of the Research 

 

The objectives of this research are:  

 To elaborate on this relationship between the analytical and normative dimensions of 

global civil society. 

 To describe the normativity of Islamic Law in a broader context of globalized society 

objectively.  

 The prime objective in this research will be to make a realization of a peaceful nature 

of Islamic law contents. 

 The emphasis of this research would be to accentuate the Islamic law as normative in 

nature and to highlight its importance in globalized scenario. 

 To demonstrate on the basis of authentic arguments and proofs that contribution of 

Islamic law in global society is very vital and objective. 

 To elaborate Islamic law as modernized and compatible with global society and 

universal human rights, while remaining genuinely Islamic. Thus it will befit in the 

new conceptualization of global society without loosing its basic identity. 

METHODOLOGY OF RESEARCH 
 
 
An analytical method of research will be used for completion of this thesis. The various steps 

that will follow collection of material from primary and secondary sources would be: 

 

1. Data will be collected from classical literature of Islamic law to describe its normative 

nature. 

2. Data will be analyzed on the basis of collected material both from primary and 

secondary sources of Islamic Law. 

3. To determine the primary and secondary sources of research the Islamic research 

principles and fundamentals will be taken into account.  

4. An analysis of the data will be done keeping in view the views and authentic opinion 

of renowned scholars. 
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5. Principles of Us’ul-Fiqh will be applied for the inference of juristic opinions. 

6. Data will be compared with the facts and information in modern perspectives. 

7. Opinions of Ijtihad will be scrutinized keeping in view the discerning principles of 

Ijtihad. 

8. While taking into account the contemporary issues, legal opinions will be 

contemplated to see whether they are in accordance with Jurisprudential principles. 

9. Traditions of the Holy Prophet (PBUH) will be deduced as per the principles of 

science of Hadith. 

10. Determination and explanation of terminologies will be done using the books on 

linguistics and encyclopedias.  

11. Synthesis of the data will be done in an objective manner grabbing the essence of 

baseline of this research. 

12. Various arguments would be taken into consideration on the basis of internationally 

recognized journals’ articles. 

13. Pros and cons of the study would be contemplated with, and generalizations will be 

made on its basis. 

 
LITERATURE REVIEW 
 

Global civil society has been presented as a set of actions, institutions and practices which are 

likely to reproduce liberal definitions of democracy, freedom, participation and citizenship on 

a global scale. According to Alejandro Colás, to that extent, they seem to suggest that global 

civil society should be seen as a normative program to be promoted and actualized.  This 

research is going to be conducted to Promote an interpretation of Islamic Law that is modern 

and compatible with universal human rights, while remaining genuinely Islamic. It will also 

discuss Islamic Law’s true meaning, its various forms, and its Islamic roots. 

It is to be seen that global civil society is a historical reality, rather than as a political project; 

and as a critical category devoid of any inherently liberal-democratic attributes, but more 

accurately portrayed as a specifically modern site of socio-political struggle which contains 

very diverse, often incompatible ideological projects. John Keane described this theory in 

detail explaining that this does not preclude attaching a normative or ethical meaning to 

global civil society, but it does imply emphasizing the need to ground any such attributes 
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historically and sociologically by identifying the concrete structures and processes which are 

bearers of the ethical norms and values associated to civil society. 

The jurists’ quest for the normative basis of Shariah is illustrated very significantly by Khalid 

Masud demonstrating that in order to translate Shariah into a working law, even in the form 

of fiqh; it has to dig deep in social norms for its normative bases. Legal norms cannot be 

realized without their foundations in the social norms. The social norms, however, are never 

static. As a dynamic legal system, Islamic fiqh has had to continuously interact with the 

changing social norms. The semblance of continuity is provided by legal norms, which relate 

these changes to the texts of law. 

There is a variety of literature available on the issue of globalization. A number of scholars 

have dealt in with this issue and this issue related with the normativity of Laws and 

specifically Islamic Law is going to be the main focus of this research depicting the 

universality and applicability of Islamic Law in global context. Globalization was initially 

misunderstood as a movement for universalization, which went well with the movement for 

the restoration of Islamic ideological basis. This, in turn, was due to the Islamic Law being 

considered universal. Yet globalization faced cultural resistance. Muslims justified this 

resistance on religious grounds. On the global level, the argument was in favor of regional 

values, which in fact stood for the cultural norms. 

It will be seen in the light of globalization, how to determine the limits within which Islamic 

Law will be implemented so that non-Muslims are also accommodated. The question of how 

to evaluate the changes in Islamic Law without losing the distinct identity of Muslims is also 

to be undertaken.  
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CHAPTER 1 

CONTEXT AND SOURCES OF ISLAMIC LAW  

1.1 Fiqh and Shariah 

The term Shariah (شريعة) is derived from the verb "shara'a" (شرع ), which according to 

Abdul Mannan Omar's "Dictionary of the Holy Qur'an" connects to the idea of "system of 

divine law; way of belief and practice".  

1 

“Then we put you on a straight path (Shariah) in you affairs, so follow it 

and do not follow the desires of those who have no knowledge.” 

2 

                                                 
1 Al-Quran, Surah al-Jaathiyah 45:18. (Tafsir al-Jalalayn: Then We set you, O Muhammad (s), upon a [clear] course, 
[a clear] way, of the commandment, the commandment of religion; so follow it, and do not follow the desires of those 
who do not know, in worshipping other than God). 
2 Al-Quran, Surah Ash Shura 26:13 (Tafsir al-Jalalayn: He has prescribed for you as a religion that which He enjoined 
upon Noah — for he was the first of the prophets [sent] with a [Divine] Law — and that which We have revealed to 
you, and that which We enjoined upon Abraham, and Moses, and Jesus [declaring], ‘Establish religion and do not be 
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“He hath ordained for you that religion which he commended unto Noah 

and that which We revealed to thee Muhammad” 

 

The definition of Shariah could be traced from the verbal Arabic noun “Shariah” that 

appears in the Qur’an only once at 45:18. Moreover, its derivative form appears three 

times at 42:13, 42:21, and 5:51 verses. According to the modern definition, Shariah is 

the comprehensive body of Islamic laws that regulate the public and private aspects of 

the lives of the Muslims.In Lisan al Arab, the terms Shariah refer to divinely 

ordained commands.3 For a proper understanding of the historical development 

of Islamic law, the terms Fiqh and Shariah need to be obvious. Technically, 

however it refers to the sum total of Islamic laws which were revealed to the 

Prophet Muhammad (صلي هللا عليه وسلم), and which are recorded in the Quran as 

well as deducible from the Prophet’s divinely-guided lifestyle (called the 

Sunnah).4 

Fiqh is translated into English as “Islamic law” and so is Shariah, but these terms are 

not synonymous either in the Arabic language or to the Muslim scholar. Fiqh literally 

mean the true understanding of what is intended. This usage can be found in the 

Prophet Muhammad’s statement: “To whomsoever Allah wishes good, He gives the 

Fiqh (true understanding) of the Religion”5 Technically, however, Fiqh refers to the 

science of deducing Islamic laws from evidence found in the sources of Islamic law. By 

extension it also means the body of Islamic laws so deduced. The word Fiqh is an Arabic 

term meaning "deep understanding" or "full comprehension". Technically it refers to the 

science of Islamic law extracted from detailed Islamic sources (which are studied in the 

principles of Islamic jurisprudence)--the process of gaining knowledge of Islam through 

jurisprudence, and the body of legal advisements so derived, is known as Fiqh. 

                                                                                                                                                 
divided in it’: this is what has been prescribed and enjoined upon [those mentioned above], and what has been revealed 
to Muhammad (s), and it is the affirmation of [God’s] Oneness. Dreadful is for the idolaters that to which you summon 
them, in the way of affirming the Oneness [of God]. God chooses for it, for the [task of] affirming [His] Oneness, 
whomever He will, and He guides to it whomever turns penitently, [whomever] applies himself to obedience of Him.) 
3 Lisan al Arab, Imam Abu al Fadl Jamal ul Din Muhammad Ibn Karim Ibn Manzour Al Ifriqi Al Misri, Word Shariah 
4 Shalabi, M. (1969). Al-Madkhal fee at-Ta’reef bil-fiqh al-Islaamee, Dar-ul-Nahdah Al-Arabiyyah, Beirut, p. 28. 
5 Sahih Al-Bukhari (Arabic-English), vol.4, p. 223-4, no.346; Muslim, vol.3, p. 1061, no.4720). 
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1.1.1 The distinction 

From the previous two definitions, the following three differences may be 

inferred: 

1. Shariah is the organization of revealed laws found both in the Quran and 

in the Sunnah, while Fiqh is a regime of laws deduced from Shariah to 

cover specific situations not directly treated in Shariah law. 

2. Shariah is fixed and unchangeable, whereas Fiqh changes according to 

the circumstances under which it is applied. 

3. The laws of Shariah are, for the most part, general: they lay down basic 

principles. In contrast, the laws of Fiqh tend to be specific: they illustrate 

how the basic principles of Shariah should be effectual in given 

circumstances. 

 

1.2 Major Eras of Islamic Law 

For understanding a broad outline of Islamic law, scholars generally break the history of 

Islamic law into at least three major eras. 

 

1.2.1 Formative Period of Islamic Law 

 

Literally, formative is defined as developmental, sensitive, susceptible, impressionable, 

malleable, pliant, mould-able; influential, determinative, controlling, important, shaping, 

significant, molding, decisive, developmental.6 

In American dictionary of Language, it is used for forming or capable of forming, 

susceptible to transformation by growth and development, relating to formation, growth, 

or development. Linguistically it is relating to the formation or inflection of words, while 

grammatically it is a derivational or inflectional affix.7 

The first, ‘formative’ period begins with the advent of Islam in the early-to-mid-

first/seventh century and lasts into mid-fourth/tenth century. This period saw the 

                                                 
6 Collins Essential Thesaurus (2006) 2nd Edition, HarperCollins Publishers, word ‘formative’. 
7T he American Dictionary of the English Language (2000) Fourth Edition, word ‘formative’. 
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revelation of the Quran and the prophetic era of Muhammad (صلي هللا عليه وسلم) which 

together form the foundations for Islamic law. It also saw the rapid spread of Islamic 

influence outwards from Arabian peninsula west across North Africa and into South 

Western Europe, north into central near East, and northeast and east towards central and 

south Asia. The new religion combined with the preexisting societies and legal cultures 

of the territories brought under Islamic influence (including Jewish, Christian, 

Roman/Byzantine, Spanish, Berber, Persian, Turkish, Indian, and so forth), provided the 

raw materials and historical context for the formation of Islamic law. Questions rise about 

the relative weight of each, and the specific dynamics of development. Scholars in recent 

decades have made great strides in answering them. Here it would be enough to note the 

specific features of this era. 

Legal doctrines changed significantly over this period as Islamic civilization gave rise to 

new social, political and economic patterns, and to new institutions of law. This era 

ended during the ‘Abbasid’ period; by this point the complex creative ferment of the 

formative period had largely given way to relative uniformity among schools of law 

(madhahib, sg. Madhhab) and relative stability in legal doctrine.8 

Formative period is the historical period in which the organization of legal structure 

started and the systematic arrangement of legal statutes gave rise to a well defined and 

identifiable characteristics of effectiveness. The constitutive features of the new legal 

system make it ‘Identifiable’, in the context of formative period. Thus in this era of 

‘formation’, the general features of the legal system evolved but their development and 

organization undergo a long process of adapting and progression. Hence, we can define 

formation as the process in which the fundamental trait characterize a thing what it is; or, 

on the contrary, the absence of any fundamental trait that alters the very nature of the 

thing, changing it entirely. In the formation of Islamic Law, four essential attributes gave 

it its shape:  

                                                 
8 The previous standard dating of this period, established most prominently by Joseph Sachet, placed the end of the 
formative period about a century earlier. Wael B Hallaq has recently argued for the later dating adopted here. The 
Origins and Evolution of Islamic Law, Cambridge: Cambridge University Press, 2005, esp., 2-7, though recalibrating 
the dating and clarifying the general dynamics of the formative period constitutes a central theme throughout. Baber 
Johansen dates the waning of the ‘pre-classical’ period to the end of the third/ninth century, and dates the ‘classical’ 
period to the fourth/tenth-sixth/twelfth centuries, deeming the remainder of the medieval period ‘post-classical’ 
(Casuistry: Between Legal Concept and Social Praxis,’ Islamic Law and Society 2,2(1995), 137-138).  
Intent in Islamic Law: motive and meaning in medieval Sunni Fiqh by Powers, P. R.  p. 5-7. 
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First, the development of judiciary, with a mature court system with principles and 

modus operandi; Second, an elaborative legal set of guidelines; third, the science of legal 

methodology infused an explanatory, interpretive juristic self-consciousness; and fourth, 

the emergence of the principle schools of thought that resulted in systemic, juristic, 

enlightening and practice-based elements.9 

 

1.2.2 Classical or Medieval Period of Islamic Law 

 

This period span from around 300/900 to just prior to the rise of the Ottoman Empire, 

about 800/1400. Some scholars subdivide this long era in various ways, the most 

prominent being shift from ‘classical’ to ‘post-classical’ by the end of sixth/twelfth 

century. In this view, the classical period saw the development of general legal concepts 

out of the previous era’s ‘simple enumeration of cases and their solutions,’ and this in 

turn gave way to more classical reasoning of Islamic legal theory (Usul al-Fiqh). 

Certainly Islamic law was hardly uniform and static for all these centuries, and over the 

vast territories peopled by Muslims during this time. But, as Norman Calder notes 

(reflecting the earlier dating of formative period), “the genre of furu (positive law) is 

continuous from the 3rd /9th to the 13th/ 19th century,” and such dynamics took place 

within broad parameters of doctrine and legal theory that remained remarkably stable and 

uniform.  

This relatively stable (not to say static) pre-modern law held sway at least until the 

emergence of the Turkish-dominated Ottoman Empire beginning in the fifteenth century, 

and in many respects until the large-scale incursion of European colonizers, and 

concomitant Islamic reform movements, beginning in the early nineteenth century. The 

upheavals of the colonial era induced changes within legal structures, as Muslim leaders 

strove to reform Islamic society to stand up to the new challenges, and as European rulers 

pushed for changes/ outright replacement of Islamic Law with Western Law. 

 

 

                                                 
9 Hallaq, W. B.  (2005). The Origin and Evolution of Islamic Law, Cambridge University Press, UK, p. 2-4. 
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1.2.3 Modern Period of Islamic Law 

This ‘modern era’ could itself be divided severally, most notably between colonial and 

post-colonial times. The history of Islamic law faced new challenges as most of the 

Muslim territories were colonized, and West had risen to become a global power. The 

Muslim World declined from power, and the Ottoman Empire lost its regime. The legal 

opinions of jurists and Fiqh laws in Muslim states were being replaced by the western 

codes and statutes, by way of inspiration or coercion. A movement to secularize the state 

from the opinions of the Islamic legal scholars got support by the naïve leaders. Islamic 

Jurists and scholars had been the source of guidance and authority in law matters like 

rituals, worship, and spirituality, though they did not enjoy the supremacy and command 

regarding rules in other areas of life. This change segregates different segments of the 

Islamic society as they reacted variantly on this transformation. This splitting up has still 

been persisting in the contemporary era.10 

 Secularists are of the view that Islamic legal theory should be the basis of laws 

and regulations implemented by the state, rather a secularist approach should be 

instilled therein.  

 Traditionalists deem that the traditionalist approach should be the base for all 

state laws; though the legal views of traditionalists face severe criticism from 

modern school of thought in specified areas like rights of women and gender 

discrimination etc. 

 Reformers have faith in a modernized version of Islamic Law and they consider 

that the controversial areas can be resolved by introducing new Islamic legal 

theories that may lead to acceptable opinions. However, this concept is strongly 

opposed by the traditionalists who regard any divergence from the Quranic 

prescriptions and the Sunnah of the Holy Prophet Muhammad (صلي هللا عليه وسلم) as 

unacceptable and ‘un-Islamic’.   

                                                 

10 Brown, D. W. (1996). Rethinking traditions in modern Islamic thought, Cambridge University Press, UK, p. 127; 
Safi, O. (2003). Progressive Muslims: On Justice, Gender, and Pluralism. One World Publications, p. 48. 
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1.2.3.1 Effects of Modernization on Islamic Law  

According to Noah Feldman, a law professor at Harvard University, in the early 19th 

century, the Ottoman Empire codified Shariah and that was made the state law in contrast 

to the traditional approach where the legal scholars and jurists upheld the rule of law.11 

The reason for jurists’ losing their dignified status of custodian of the law can be 

explained in a one-liner statement or axiom that fractional improvement are at times 

poorer than none at all. In the early 19th century, the Ottoman Empire responded to 

military setbacks with an internal reform movement. The most important reform was the 

attempt to codify Shariah. Thus the modernization practice required the adaptation of 

Shariah from the classical procedure where the Islamic scholars and jurists deduce the set 

of rules and principles by researching on doctrines and divine rulings to sought out the 

theories, as against the modern approach where set of rules are to be looked up in a book. 

The codified law itself did not need scholars to be regarded as the source of authority, as 

the power to debate and decree about the law content has been transferred to the state 

replacing the scholars and jurists. 

 

1.2.3.2 Modern-day pattern 

 

Islamic law has been interpreted and implemented in modern Islamic societies in a 

variety of practices. The practice of interpretation of Islamic laws does not have a 

uniform procedure and it differ in different modern nations. Modern changes to Islamic 

law12 can be comprehended but  

 

"It must be understood that when we claim that Islam has a satisfactory solution 

for every problem in any situation in all times to come, we do not mean that the 

Holy Quran and Sunnah of the Holy Prophet or the rulings of Islamic scholars 

                                                 
11 Noah Feldman (March 16, 2008). "Why Shariah?". New York Times.  
12 Powers, P. R. (2006). Intent in Islamic Law: motive and meaning in medieval Sunni Fiqh, p. 5-7. 
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provide a specific answer to each and every minute detail of our socio-economic 

life. It mean that the Holy Quran and the Holy Sunnah of the Prophet have laid 

down the broad principles in the light of which the scholars of every time have 

deduced specific answers to the new situations arising in their age. Therefore, in 

order to reach a definite answer about a new situation the scholars of Shariah 

have to play a very important role. They have to analyze every question in light of 

the principles laid down by the Holy Quran and Sunnah as well as in the light of 

the standards set by earlier jurists enumerated in the books of Islamic 

jurisprudence. This exercise is called Istinbat or Ijtihad-the ongoing process of 

Istinbat keeps injecting new ideas, concepts and rulings into the heritage of 

Islamic jurisprudence.”13 

Another significant difference between the classical and modern systems of Islamic law 

is that classical Islamic law was "independent of any state mechanism", while modern 

Islamic law is "controlled by the state because the state often controls the legal scholars." 

According to Sameer S. Vohra, "This control mechanism results in a lack of the sort of 

pluralism that once made the Islamic legal system as innovative and fluid."14 

The formation of contemporary modern Islamic Law is based on the following sources: 

1) Islamic Shariah (or its interpretation by modern state legislators and court judges), 2) 

tribal laws once administered through a tribal legal system (qada sha’iri), 3) traditions 

(‘urf) that have been integrated into law directly and through legal practices, and 4) 

European Laws that have played an important role in the construction of modern Islamic 

law through legal diffusion and their application.  

Legal system has developed by application of various madhahib, and whose 

interpretation of the law was greatly influenced by local traditions. In short, modern 

Islamic law is the patchwork of ‘urf through which different aspects of madhahibs and 

                                                 
13 El-Gamal, M. A. (2006), Islamic Finance: Law, Economics, and Practice, Cambridge University Press, p. 17. 
14 Sameer, V. (2006), An American Muslim's Right to Die, Incorporating Islamic Law into the Debate, Journal of legal 
medicine, 27(3), p. 341–359. 
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traditions have been patched together. Tafliq15 (Patchwork) was utilized to weave through 

laws from different sources and legal philosophies, to establish modern Islamic law.16 

 

1.3 Features of Islamic Law during the Course of Historical                

Development 

 

1.3.1 Period of Foundation 

 

1. In its early period, Islamic Law encompasses the laws of Shariah that has been 

revealed and documented in the Basic Code, i.e. Holy Quran and Sunnah of the 

Holy Prophet (صلي هللا عليه وسلم). They give an account mainly to the ideological 

foundation of Islam, faith, and the socio-economic laws essential for the orderliness 

and regulation of the fledgling Muslim state. 

2. The focal point of legislation in the Quran was that of human progress and 

improvement, such as, beneficial human customs and practices were acknowledged 

and integrated into the body of divine legislation. 

3. To achieve the objective of reformation, Quranic legislation incorporated the 

principles of: 

a) Removal of difficulty 

b) Reduction of religious obligations 

c) Realization of public welfare 

d)  Realization of universal justice. .  

4. This period evidenced the beginning of the evolution of Fiqh and it was during this 

period that the fundamentals for the science of deducing laws from the Quran and the 

Sunnah were systematized by the Prophet (صلي هللا عليه وسلم). 

5. It might be said that in this period the first Madh-hab (school of legal thought) took 

form as the Prophet (صلي هللا عليه وسلم) guided and skilled the companions in Ijtihad.17 

                                                 
15 Piecing together. Legal term describing the derivation of rules from material of various schools of Islamic law. In 
modern times talfiq was advocated by Muhammad Abduh (d. 1905 ) and his student Muhammad Rashid Rida (d. 1935 
) as a means to reform Islamic law. Ikhtilaf (differences of opinion) were a source of intellectual wealth, they reasoned, 
that ought to be utilized for the benefit of the whole community. 
16  Brown, N. J. & Sherif, A. O. (2006). Inscribing the Islamic Shariah in Arab Constitutional Law, Alta-Mira Press, 
USA,  p. 289-311. 
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1.3.2 Period of Rightly Guided Caliphs 

1. The basis of the deductive Fiqh principles, Ijma’ and Qiyas (Ijtihad), was laid during 

the time of the Righteous Caliphs. 

2. The rapid accretion of vast new territories brought Muslims into immediate 

communiqué with many different cultures, and this created a host of new problems 

which were not explicitly covered by the laws of Shariah. 

3. Legal rulings became increasingly necessary, and the Righteous Caliphs gradually 

developed certain measures for arriving at Ijtihad with least possible disagreement. 

4. The companions in general also followed decision-making procedures which helped 

them to avoid hard and fast rulings. 

5. The combined approval of the Righteous Caliphs and the companions in the matter of 

legal rulings tended to promote unity and to provide little of no occasion for 

factionalism within the Islamic nation. 

6. Only one Madhab existed during the period of the Righteous Caliphs. This integrated 

approach to Fiqh barred the rise of Madhabs not linked to the state until the end of 

this period. 

7. Specialized emphasis was placed on the study of the Quran by the masses, while 

excessive quotation of Hadith was discouraged. 

8. Although there was some variation of perception among the companions in the matter 

of the use of personal opinion, this difference did not result in any factionalism during 

this period. 

9. So far as Fiqh was concerned, there continued to be one general approach, i.e. one 

Madhhab. However, the different modus operandi of companions, such as Ibn ‘Umar 

in Madeena and ‘Abdullah ibn Mas’ood in Kufah (Iraq) in the use of personal opinion 

could be seen as the early beginnings, or the envision of a division of Islamic scholars 

into different Madhabs. 

 

 

                                                                                                                                                 
17 Philips, A. A. (1990). The Evolution of Fiqh (Islamic Law & madhahibs), International Islamic Publishing House, 
Riyadh, p. 45. 
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1.3.3 Period of Building 

 

1. The compilation of Fiqh started and first attempts were made during the period of the 

Umayyads. 

2. The scholars of Fiqh during this period followed two main tendencies in making their 

decision: that of Ahl al-Hadeeth (the people of Hadeeth) and that of Ahl ar-Ra’i (the 

people of Opinion). With the dispersion of the scholars there was a marked increase in 

their individual Ijtihad. The overall result was the evolution of a number of new 

Madhabs. 

3. Both the principle of Ijma’ and that of consultative government were lost due to the 

scholars’ evasion of the dissipated Umayyad court. 

4. In order to preserve essential Islamic principles in the face of Umayyad deviation from 

the Sunnah, the dispersed scholars relied on recurring narration of traditions and 

collected the legal rulings of the most renowned jurists among the companions. 

5. Social turbulence and chaos were prevalent during this period and a number of 

religious sects and political blocs came into being. The forgery of traditions in support 

of sectarian views arose during this stage for the first time. Scholars, therefore, saw a 

need to compile and critically analyze the traditions. 

1.3.4 Period of Flowering 

In this period, Fiqh developed as an independent field of study and the schools of thought 

flourished and had a boost in their centers of knowledge because of benefaction and 

support by the Abbasids. The madhahib were structured and organized effectively. 

The science of Fiqh was classified into the sections of Usul and Furoo’. Usul are the 

fundamental principles while Furoo’ dealt with secondary principles in deducing ahkam 

from the basic sources of Quran and Sunnah. 

It was also in the same period that the collection and compilation of took place. 

Madhahib showed a trend of accepting the conflicting opinions and indulged in 

progressive debates, but later on in the same period a shift to rigidity and inflexibility was 

noted among scholars and jurists. 
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1.4 Philosophy18 of legislation in Islam 

 

The principal objective of Islamic Shari 'ah is betterment of the people, to shield them and 

direct them to the path of righteousness. In this respect Ash-Shatbi ( عليه رحمه هللا ) says, 

"The laying down of Shari 'ah is for the benefit of the worshippers, both in this life and the 

hereafter".19
 

The legal theorists had inconsistent opinions regarding the rationalization (ta'lil) for the 

rules (ahkam) ordained by Allah ز وجلع  for His servants, which can be summarized as 

follows: 

1. Some legal theorists consider those rules crucial as they intended to protect the 

welfare of the people. Those who approved to this idea were the supporters of Al-

Mutazilah and Al-Maturidiyyah and some Hanbalites and Malikites. However, the 

interests of the servants do not restrict the will of Allah عز وجل. 

2. Razi was of the opinion that neither the rulings nor the acts of Allah are subject to 

any justification whatsoever.20 

The opinion of Ibn al- Qayyim was that Allah's Shari 'ah was all benefit and all 

wisdom. Al-`Izz Ibn Abdul Salam also said that Shari 'ah is all benefit for it aims at 

either to defend against misdemeanor (mafasid) or bringing advantage (masalih). 

Allah عز وجل is not obligated to make known the benefits of every matter which He 

ordains, for as He says:  

21 

 

“He cannot be questioned as to what He does, while they will be questioned.” 

 

                                                 
18 What is meant by the word (philosophy) in this context is "wisdom", as the great thinkers are unanimously agreed 
that philosophy means (love of wisdom.) They attribute this appellation to Pythagoras, the famous Greek 
mathematician and philosopher, who came before Socrates and Plato. It is said that he was not satisfied with the word 
(wise), nor with the word (wisdom) and chose instead the expression (love of wisdom.) 
Hussein Fawzy An-Najjar, (1993). Islam and the Philosophy of Civilization. p. 39.  
19 Al-Shatibi, Al-Muwafaqat, 2/6. 
20 Shatbi, (1975). Al-Muwafaqat, p. 216 & Shaykh Abu Zahra, (1955). Usul AI-Fiqh, p.369. 
21 Al-Quran, Surah Al-Anbiya, 21: 23 (Tafsir al-Jalalayn: He shall not be questioned about what He does, but they 

shall be questioned, about their actions). 



- 13 - 
 

Allah عز وجل has pointed out the purpose of Shari 'ah on many occasions. He has pointed 

out the purpose of sending Messengers when He says:  

 

22 

 

“In order that mankind should have no plea against Allah after the (coming of) 

Messengers.” 

 

In another place Allah عز وجل points the purpose of sending the Prophet Muhammad 

 :(صلي هللا عليه وسلم)

 

23 

 

“And We have sent you (0 Muhammad) not but as a mercy for the `Alamin 

[mankind, jinn and all that exists.” 

 

 

On the origin of Creation, Allah عز وجل says 

                                                 
22 Al-Quran, Surah An-Nisa, 4: 165.( Tafsir al-Jalalayn: messengers (rusulan, substitutes for the previous rusulan, 

‘messengers’) bearing good tidings, of reward for those that believe, and warning, of punishment for those that 

disbelieve; We sent them, so that people might have no argument, to make, against God after, the sending of, the 

messengers, to them, and say: Our Lord, why did you not send a messenger to us so that we might follow Your signs 

and be among the believers Al-Quran, 28:47; thus We sent them to pre-empt such excuses. God is ever Mighty, in His 

kingdom, Wise, in His actions). 
23 Al-Quran, Surah Al Anbiya, 21: 107. 
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24 

“And He it is Who has created the heavens and the earth in six days and 

His Throne was on the water, that He might try you, which of you is the 

best in deeds.” 

25 

“And I (Allah) created not the jinn and mankind except that they should worship Me” 

  

 

26 

 

“(Alone) and (Who has created death and life that He may test you, which of you 

is best in deed)” 

 

                                                 
24 Al-Quran, Surah Hud 11: 7. 
25 Al-Quran, Surah Adh-Dhariyat, 51: 56. 
26 Al-Quran, Surat Al Mulk, 67: 2. 
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In general, the Shari 'ah was intended to acknowledge the following benefits: 

1. To preserve religion. 

2. To preserve the soul. 

3. To preserve the mind. 

4. To preserve procreation 

5. To preserve wealth. 

Imam Al-Ghazali said: "All that which preserves these five fundamentals is a benefit 

(maslaha), and all that which forfeits these fundamentals is a wrongdoing (mafsada), and 

warding it off is also a benefit". He added, "Preserving these fundamentals is a necessity, 

the highest ranking of all benefits"27 

Alongside with the necessities come needs and improvements; and all Shariah rulings 

come under one or the other of these three classifications. It is doubtless that a study of 

the purpose of all matters dealt with in Islamic Shariah would require volumes. It is 

sufficient, therefore, to sum it up in a few words, which highlight Islamic Shariah as a 

legal code that brings all that is good and beneficial, and prohibits all that is ugly and 

harmful. Some of the aspects of Islamic Shariah and its philosophy and goals are: 

 

1.4.1 Universality  

 

One of the wonderful principles lay down by our Islamic Shariah, is its generality; aimed 

at its applicability to everybody and not to the Arabs alone, or to the non-Arabs alone.  

 

28 

 

“And We have sent you (0 Muhammad) not but as a mercy for the Alamin 

(mankind, jinn and all that exists” 

                                                 
27 Ghazali, (1322 AH) Al Mustasfa, Al-Mutba’a al-Amiriyyah, Cairo, 1/287-288 & Abu-Zahra, (1955).  Usul, Dar ul 
fiqh al-Arabi, Cairo, p.269. 
28 Al-Quran, Surah Al Anbiya, 21: 107. 
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29 

 

“Blessed is He who sent down the criterion (of right and wrong i.e. this Qur'an) 

to His servant (Muhammad) that he may be a warmer to the Alamin.” 

 

 

30 

“And We have not sent you (0 Muhammad) except as a giver of glad tidings and a 

warner to all mankind.” 

 

These verses imply that the prophet Muhammad (صلي هللا عليه وسلم ) came as a mercy to all 

mankind. In his explanation of the text: (that he may be a warner to the mankind), Al-

Qurtubi says that what is meant by Alamin is mankind and jinn, because the Prophet ( صلي

 was a Messenger and a warner to both, and because he was the last of the (هللا عليه وسلم

Prophets. Only he and Noah (Nuh) had a message addressed to all mankind, as Nuh's 

message was addressed to all mankind who survived the great storm, because it was they 

who replenished the earth.31 The same verse indicates the general and all-encompassing 

nature of the Message of Prophet Muhammad (صلي هللا عليه وسلم). Al-Zajjaj interpreted it 

as saying that (We have not sent you except to bring together all people, as regards both 

the warning and the tidings.)32 

                                                 
29 Al-Quran, Surah Al Furqan, 25: 1 
30 Al-Quran, Surah Saba, 34: 28. 
31 Qurtabi, (2003) Tafsir al Qurtubi, Dar-ul-Taqwa, 13/ 2. 
32 Ibid, 14/300. 
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The universal character of the message addressed to the Prophet Muhammad is confirmed 

by the following verses:  

33 

 

“Say [O Muhammad] "O mankind! Verily, I am sent to you all as the Messenger 

of Allah – to Whom belongs the dominion of the heavens and the earth. There is 

no God but He. It is He Who gives life and causes death. So believe in Allah and 

His Messenger, the Prophet who can neither read nor write, who believes in Allah 

and His Words, and follow him so that you may be guided.” 

 

 

In his explanation of this verse, Imam At-Tabari says that Allah عز وجل tells His Prophet, 

Muhammad, to address the message to all people, and to tell them that he is sent to them 

all as the Allah’s messenger. That means that his message was universal and addressed to 

all mankind.34 

Because of the universal message of Shariah, Muslims all over the world feel that they 

are brethren, regardless of country or vernacular. This meaning is elucidated by the 

Prophet (صلي هللا عليه وسلم) when he says, "Not one of you will be a believer, until he loves 

for his brother what he loves for himself'.35  A Muslim may travel far and wide, but he 

                                                 
33 Al-Quran, Surah Al A 'raf, 7: 158. 
34 Tabari, A. (1997) Tafsir Al Tabary, Dar-ul-Kutub al ilmiyyah, Beirut Vol 9 p.86. 
35 Narrated by Bukhari 2/13 and Muslim. Book1 No. 72. 
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will always find a brother Muslim to give him assistance, and to offer him love and 

friendship and a shared faith. They are in unison by Allah's Shariah. 

 

1.4.2 Justice  

 

Allah created the heaven and the earth in the name of justice. He Commanded His 

creatures to live by it and He urged them to adopt it. Allah عز وجل says: 

 

36 

 

“O you who believe! Stand out firmly for justice, as witnesses to Allah; even 

though it may be against yourselves, or your parents, or your kin, be he rich or 

poor, Allah is a better Protector. So follow not the lusts (of your hearts), lest you 

avoid justice; and if you distort your testimony or refuse to give it, verily, Allah is 

Ever Well Acquainted with what you do.” 

 

 

Allah عز وجل asks His worshippers to "stand out firmly" for justice and to be perseverant 

and diligent in adherence to it in all matters37, even if they have to bear witness against 

                                                                                                                                                 
 
36 Al-Quran, Surah al Nisa 4: 135. 
37 Al-Alusi, Tafsir Ruh Al Ma 'ani, Dar-ul-Ihya-ul Turath al-Arabi, Labenon, 5/167. 
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themselves or their parents or their kin. Even if the person testified against is rich and 

will shower them with his riches, or if he is poor, they should not withhold or alter their 

testimony for a certain benefit. These are divine teachings, which all Muslims ought to 

conscientiously practice. In his explanation of this text, At-Tabary says: "that Allah is 

urging man to bear witness, be it against himself or his parents, or his kin or against the 

nobles from among his people. This is because the testimony is for Allah and not for the 

people, and Allah has approved justice for Himself. Justice is Allah's balance on earth. 

Through justice Allah restrains the strong versus the weak, and the liar versus the honest, 

and the wrongdoer versus the righteous. Also with justice Allah upholds the honest, and 

shows the liar for what he is, and repels the aggressor.38 

On another occasion Allah عز وجل says: 

 

39 

 

“Verily, Allah enjoins justice and the doing of good and giving help to kith and 

kin, and forbids all evil deeds, abominations and rebellion. He admonishes you, 

that you may take heed.” 

 

The 'Ulema say that the justice referred to in this context denotes equity and fairness, and 

from these comes acknowledgement by mankind of Allah's blessings, and gratitude for 

His kindness. It is mentioned that Ibn ' Uyaynah interpreted this verse by saying that the 

justice mentioned means purging of one's thoughts and deeds from all that is offensive in 

                                                 
38 Tabari, A. (1997) Tafsir Al Tabary, Dar-ul-Kutub al ilmiyyah, Beirut, 4/206. 
39 Al-Quran, Surah An-Nahl, 16: 90. 
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the sight of Allah. The term doing of good (ihsan) means that man's thoughts should be 

better (ahsan) than his deeds, and the terms evil deeds (al fahsha'a) and all that which is 

prohibited by Islamic law (al-munkar) mean that the deeds are better than the thoughts 

behind them.40         

Whatever the views of the 'Ulema regarding the qualification of justice it still retains its 

generality, comprehensiveness and beauty: the justice of a Muslim towards himself, 

towards his spouse and kinsfolk, and towards those over whom he has control. 

In his comment on this verse, At-Tabari says: "Allah commands those of you who are in 

charge of the affairs of other Muslims to discharge that which your subjects placed in 

your trust regarding their rights, wealth and revenues, in accordance with Allah's 

commands and in the manner which He prescribed, and pay those who are entitled to it. 

Do not oppress them, do not take possession of what belongs to them, do not place 

something in other than its rightful place, and do not take it before permission is granted 

to you. Allah commands that if you pass judgments among your people that they be 

meted out with justice and fairness. This is Allah's commands which He revealed in the 

Qur'an, and which He made known through His Prophet. Do not exceed that lest you 

commit an injustice towards them."41 

The heavenly messages sent by Allah pursue many noble goals, one of which is the 

prevalence of justice among people. In this respect, Allah   ,says  عز وجل 

 

 

                                                 
40 Tabari, A. (1997) Tafsir Al Tabary, Dar-ul-Kutub al ilmiyyah, Beirut, p. 162-63. 
41 Ibid, 8/498. 
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42 

“Indeed We have sent Our Messengers with clear proofs, and revealed with them 

the Book and the Balance that mankind may uphold justice. And We brought forth 

iron wherein is mighty power, as well as many benefits for mankind, that Allah 

may test who it is that will help Him and His Messengers in the unseen. Verily, 

Allah is All-Strong, All-Mighty.” 

 

Allah has commanded to observe justice, and in the command to observe justice, Allah 

  ,says عز وجل

 

 

                                                 
42 Al-Quran, Surah Al Hadid, 57: 25. 
 



- 22 - 
 

43 

 

 

“Believe in whatsoever Allah has sent down of the Book (all the holy Books) and I 

(Prophet Muhammad (صلي هللا عليه وسلم) am commanded to do justice among you. 

Allah is our Lord and your Lord. For us our deeds and for you your deeds. There 

is no dispute between us and you. Allah will assemble us, and to Him is the final 

return.” 

 

There are differing views as to what is meant by justice in this context. Ibn Abbas and 

Abul ' Aliyah says it means: "I will treat you equally in faith by believing in all the books 

and all the prophets". Others say it means: "I will do justice in all cases". Some say: "This 

is intended as justice in rulings, and some say in conveying the Message".44 

Despite the different interpretations, justice remains in accordance with Islamic Shari 'ah, 

all encompassing, general and comprehensive. The Prophet Muhammad (صلي هللا عليه وسلم) 

was the epitome of justice, the supreme example and role model in all matters and on all 

occasions.  

 

                                                 
43 Al-Quran, Surah Ash-Shura, 26: 15. 
44 44 Qurtabi, (2003) Tafsir al Qurtubi, Dar-ul-Taqwa, 16/13. 
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45 

 

“Indeed in the Messenger of Allah you have a good example to follow for him 

who hopes for (meeting with) Allah and the Last Day, and remembers Allah 

much.” 

 

 

The Prophet Muhammad (صلي هللا عليه وسلم) was just in all matters. He was just with his 

family with his companions, and even with his enemies. He said, "He who has two wives 

and is partial to one of them will rise with half of him inclined on the Day of Judgment".46 

Thus, justice being the raison d'etre for the establishment of the pillars of nations and 

individuals stands to reason that it should be one of the pillars of Islamic Shariah.47 

 

 

1.4.3 Graduality 

 

The philosophy of Islamic legislation rests, inter alia, on the fact that 'Allah عز وجل has 

adopted a step-by-step approach in ordaining His laws, thus making it easy for people to 

follow and abide by them. Allah عز وجل, the Most Exalted, Most Merciful and Most 

Compassionate is even more so to His creatures than a mother to her new-born baby. 

Therefore, initially, He ordained prayer as fard (obligatory ritual) to be performed twice a 

day; once in the morning and the other in the evening. Once Muslims have been 

accustomed to such practice, prayer was ordained to be performed five times per day and 

night two rak 'ahs (units) each except the sunset prayer. It was then established in this 

                                                 
45 Al-Quran. Surah Al Ahzab, 33: 21. 
46 Ma 'bud, Sharh Sunan Abu Dawud, Dar al Fikr, Beirut, Lebanon, 6/171. 
47 Kharoufa, A.E. (2000). Philosophy of Islamic Shariah and its contribution to the science of contemporary Law, 
Islamic Research and Training Institute, Jeddah, p. 328. 
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number during travel and was later increased for urban residents to four rak 'ahs for each 

of the noon, afternoon and night prayers. 

As regards zakah (legal alms), it was first enjoined as any portion that a Muslim could 

afford without any definition as Allah عز وجل says in the Qur'an: (They ask thee how 

much they have to spend; say: 'What is not beyond your needs,') that is, whatever one can 

afford without any definition. Rates of zakah were later defined according to types of 

property: one tenth, half or quarter of a tenth as the case may be.48 

Similarly, several other laws have been introduced on a step-by-step basis. For example, 

the prohibition of wine (khamr.) Before the advent of Islam, the Prophet's Companions, 

following pre-Islamic customs, used to drink wine and even make it at home. The 

Quranic injunctions regarding prohibition of wine are:  

 

49 

 

“They ask thee about intoxicating liquors and games of chance. Say: in both of 

them is great sin and some advantages for men and therein is greater sin than 

their advantage.” 

 

 

                                                 
48  Shalabi, M. M.  (1985). Al Madkhal fi al Fiqh al Islami (Introduction to Islamic Jurisprudence), Al-Dar ul-Jamiyyah, 
Beirut, p. 78.  
49 Al-Quran, Surah al Baqara, 2: 219. 
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When khamr was forbidden, someone reportedly asked the Prophet (صلي هللا عليه وسلم ) 

regarding consumption of wine to benefit with its advantages, upon which the Prophet 

did not comment. Thereafter, the second revelation came:  

50 

“O you who believe! Do not go near prayer while you are intoxicated until you 

know what you say.” 

 

After the above revelation, some people argued that they do not drink it shortly before 

prayer time upon which the Prophet remained silent, then following verse was revealed:  

 

 

                                                 
50 Al-Quran, Surah Nisa, 4: 43. 
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51 

 

“O you who believe! Intoxicants and gambling, (dedication of) stones and 

(divination by) arrows are an abomination of Satan's handiwork. Shun such 

(abomination) so that you might prosper. Satan's plan is to excite enmity and 

hatred between you, with intoxicants and gambling and bar you from the 

remembrance of Allah and from prayer: Will you not abstain!” 

 

 

Hereupon, the Messenger of Allah (صلي هللا عليه وسلم) said, "(Now) khamr is forbidden".52 

In line with the principle of graduality, there is another principle, i.e., the principle of 

brevity and detail (al-Ijmal wa'l-tafsil), which can be seen clearly from a comparison 

between Makkan and Madinite legislation with the former being rich with overall 

principles and generalizations and the latter with particular details.53 

However, graduality does not mean shelving Islamic law in its entirety under the pretext 

that Allah عز وجل had originally adopted this step-by-step approach in legislation. It is 

understood that Muslims, rulers and subjects, are required to implement Islam. Should in 

certain countries, particularly where a majority of non-Muslims live, there be serious 

obstacles and barriers to this end, rulers have their excuse in delaying the application of 

certain provisions. 

However, in countries with an overwhelming majority of Muslims, they will be 

accountable for applying the Law of Allah عز وجل. Should they fail to do so, they will 

have a hard reckoning by Allah عز وجل.  

                                                 
51 Al-Quran, Surah Al- Mai 'da, 90-91. 
52 Shawqi, A. S. (1989). Al-Mudhkhal li-dirasaat al-Islami, Cairo 8/141; Shalabi, M. M. ((1985) al-Madkhal, Dar-ul 
Jamia, Beirut, p. 79. 
53 Khodari, M. (1920) Tarikh at-Tashr'i al Islami (History of Islamic Legislation), Matba’ah Dar al Ihya al-Kutub al-
Arabiyyah, Cairo,  p. 20-21. 
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54 

 

“Those who fail to judge by what Allah hath revealed are (no better than) 

unbelievers.” 

 

 

55 

“Those who fail to judge by (the light of) what Allah hath revealed are wrong-

doers.” 

                                                 
54 Al-Quran, Surah Al Ma 'ida, 5: 44. 
55 Al-Quran, Surah AI Ma'ida,5:  45. 
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56 

 

“Those who fail to judge by what Allah hath revealed are (no better than) those 

who rebel.” 

 

 

Explaining the step-by-step approach in legislation, Imam Ash-Shatibi says, "Hence 

came the gradual revelation of the Qur'an over twenty years where obligatory provisions 

were revealed one by one rather than all at one time in order to avoid people shunning 

them all at once.” It was reported that the son of Umar bin Abdul Aziz asked his father, 

"Why don't you apply laws (strictly)? I don't care if even pots would boil with you and 

me for the sake of right". "Son," replied `Umar, "don't be in a hurry, for Allah عز وجل 

denounced wine two times in the Qur'an and then prohibited it. I'm afraid if I coerce 

people to do the right all at once, they will retreat all at once, which may be cause for 

incitement to rebellion". 

Ash-Shatibi further says: "This is a correct and credible argument in simple inference; as 

some (provisions) were revealed in the public interest, by way of becoming accustomed. 

Most of them, being based on particular incidents, were more acceptable to people. As 

these provisions were revealed one by one; people became gradually accustomed and 

familiarized with them. No provision was revealed until the preceding one has been a 

regular and familiar habit to a person under obligation (mukallaf) who had never before 

been aware of such obligation. When the second provision was revealed, people were 

more ready to conform to it, and same was the case with the third and fourth".57 

Since that time, which was closer to the age of Prophet-hood and conclusion of Islamic 

legislation, the pious Caliph `Umar Ibn Abdul- Aziz ( عنه هللا رضي ) used to pause and 

                                                 
56 Al-Quran, Surah Al Ma 'ida, 5: 47. 
57 Shatibi, (1975) Al Muwafaqat, Al-muktabah al-tijariyyah al-kubra, Cairo, 2/ 93-94. 



- 29 - 
 

reflect over applying the provisions of Islam and adopted a gradual approach in this 

respect. It was reported that his son Abdul-Malik said to him, "O Commander of 

Believers! What will you say to your Lord in the Hereafter if He asks you about a 

unorthodox novelty (bid 'ah) you had seen but failed to eliminate and a Prophetic practice 

(Sunnah) (you had known) but failed to uphold"? `Umar replied, "What a gracious son! 

May Allah bless and reward you. My son, your folk have knitted up this matter 

(structure) knot by knot and stitch by stitch. Should I arrogantly dare to snatch out what is 

in their hands, I cannot guarantee if they will rip up for me a crack (dangerous situation) 

where much blood will be shed. And by Allah to depart this life is more acceptable to me 

than to have a drop of blood shed because of myself. Won't it be acceptable to you that 

not a single day of this life will pass while your father will be obliterating a heretical 

novelty or upholding a Sunnah"58 The abovementioned principle of graduality can be 

applied in accordance with the provisions of Islam implementing them in total obedience 

to Allah عز وجل and His Messenger (صلي هللا عليه وسلم). 

 

1.4.4 Realism and Removal of Hardship 

 

Another attribute of Islamic legislation is that it is practicable and realistic, with its 

provisions based on the extent man can afford without taxing him with obligations that 

are impossible to perform. The Holy Qur'an said: 

                                                 
58 As-Suyouti, J. (1993). Tarikh al Kholafa' (History of Caliphs),Danil Qalam al- Arabi, Aleppo, Syria,  p. 232. 
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59 

 

“He releases them from their heavy burdens and from the yokes that were 

upon them.” 

 

                                                 
59 Al-Quran, Surah Al Ara f, 7: 157. 
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60 

“Allah Almighty intends every facility for you; He does not want to put 

you to difficulties.” 

 

 

61 

 

“Allah Almighty doth wish to lighten your difficulties: For man was created 

weak.” 

 

In other verses of the Qur'an Allah عز وجل emphasize the explicit fact that Shariah is free 

from any form of Haraj (difficulty or hardship and that no person under obligation is 

taxed beyond his capacity. A Muslim is under obligation to declare the dual confessions 

of the oneness of Allah عز وجل and the Prophet-hood of Muhammad. However, a dumb 

person is excused from such a prerequisite and his silent confession with his heart (bi-

qalbihi) will suffice. Prayers are enjoined to be performed five times per day and night in 

their prescribed postures. However, he who cannot pray in a standing position may do so 

while sitting or lying on his side if he is unable to sit. An unconscious person is absolved 

from prayer until he has regained consciousness. In zakah, a person who owns the 

prescribed amount (nisab) is required to pay, while a person who does not own such limit 

is absolved from this duty. Fasting is obligatory for healthy, able and resident Muslims. 

While traveling a Muslim may not observe fasting, provided he will later observe fasting 

for the days missed and the same applies to the sick. Pilgrimage is obligatory only for 

those who can afford it while those who cannot will not be accountable for 

nonperformance of this duty. 

It is clear from the foregoing that this legislation is totally free of difficulty or coercion as 

Allah عز وجل says in the Qur'an:  
                                                 
60 Al-Quran, Surah Al Baqara, 2: 185. 
61 Al-Quran, Surah An-Nisa, 4: 28. 
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62 

“He has imposed no difficulty on you in religion.” 

63 

 

“Allah Almighty doth not wish to place you in difficulty, but to purify you and to 

complete His favors to you, so that you may be grateful.” 
                                                 
62 Al-Quran, Surah Al Haj, 22:78. 
63 Al-Quran, Surah Al Ma 'ida, 5: 6. 
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Haraj, which means forcing someone to do something impossible, is absolutely non-

existent in this legislation. On the contrary, most of the provisions are characterized with 

facility of application. The Prophet (صلي هللا عليه وسلم) said: "Allah عز وجل has ordained 

mandatory duties (faraid) that you should not miss, and set certain limits that you should 

not transgress, has interdicted certain things that you should not violate and has remained 

silent regarding certain things out of mercy to you not out of oblivion; so do not ask 

questions about them," or as reported in other words: 

"Allah عز وجل has exempted certain things out of mercy to you not out of oblivion; so do 

not look for them".64 

 

The extents of provisions that are subject to exception and special considerations and 

privileges contained in Islamic law provide ample proof as to its flexibility and realistic 

approach as well as its aptness for all time and place. It is this law that should be 

mandatory for solutions to problems of generations and countries. 

As evidence to the realistic approach adopted in Islam, it can be seen that many traditions 

(hadith) of the Prophet (صلي هللا عليه وسلم) show appreciation of man's endeavor and time 

and the good nature that God has endowed in man. Of these is that ' Aisha ( عنها هللا رضي ) 

said, "Whenever he had to choose between two matters, he would opt for the easier one 

unless it amounted to a sin". The Prophet himself said, "Of all deeds the more permanent 

ones are most liked by Allah عز وجل no matter how scanty they may be". And "Of all 

deeds Allah most likes those which are more permanent". "Do only those deeds that you 

can afford for Allah عز وجل never gets bored until you yourselves have been". And "This 

religion is firm and sturdy; delve but gently into it and do not make the worship of God 

hateful to you, for he who strains his riding animal in travel will neither cover a distance 

nor keep his animal". And "This religion will ever triumph whenever it is challenged by 

anybody, but all you have to do is to aim properly at the target and close your ranks."65 

 

 
                                                 
64 Tabari, A. (1997) Tafsir Al Tabary, Dar-ul-Kutub al ilmiyyah, Beirut, (Ibn jarir's Interpretation), 7/55; According to 
"Al Ashbah wa Naza 'ir fi Qawa'id wa Furu ' (1983). Fiqh other words" "Allah عز وجل has, out of mercy to you rather 
than out of oblivion, shunned many things so that you may not be taxed therewith, so accept this".p.60. 
65 Abu Zahra (1955) Usul, Dar-ul-Fiqh al Arabi, Kahera, p. 378. 
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1.4.5 Nationalism 

 

The principles of Islam never encourage any call to nationalism in the implication that 

man should have partiality and prejudice for his people and take pride entirely in 

associating to them, which is intended for nationalism. By characterization, this call looks 

insular, racist and offensive of ignorance as it is not based on any sound principle nor 

does it guide to any straight path. 

Before the advent of Islam, Arabs used to boast of their affiliation to a certain clan or 

tribe but Islam announced clear and articulate:  

 

66 

 

“O mankind! We created you from a male and a female and made you into 

nations and tribes, so that you may know each other. Verily the most honored of 

you in the sight of Allah Almighty is he who is the most righteous. And Allah 

Almighty has full knowledge and is well acquainted (with all things.” 

 

The male and female here means Adam and Eve who are the original ancestors of 

mankind. Al-Qurtubi relates that this verse was revealed in respect of Abi–Hind when the 

Prophet (صلي هللا عليه وسلم) ordered the clan of Bani-Bayadah to marry one of their 

daughters to him. As they objected saying to the Prophet, "Shall we marry our daughters 

to our slaves?" this verse was revealed. According to Az-Zuhri it was revealed 

specifically in respect of Abi-Hind while other reports maintain that it was revealed in 

respect of Thabit Ibn Qays Ibn Shammas who mentioned Ibn Fulanah, the man who was 

denied space to sit in with the group. The Prophet then asked: "Who mentioned 

                                                 
66 Al-Quran, Surah Al-Hujrat, 49: 13. 
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Fulanah?" "I, Messenger of Allah Almighty," said Thabit. The Prophet then said "Look at 

the faces of people" which he did, and the Prophet asked him "What have you seen?" 

Thabit replied, "I see white, black and red-complexioned people". "You are no better than 

any of them except on account of piety," commented the Prophet. It was on this occasion 

that this verse was revealed.  

Ibn Abbas relates that on the day of the conquest of Makkah, the Prophet Muhammad 

 .ordered Bilal to mount the roof of Ka'bah to call for prayer (صلي هللا عليه وسلم)

Commenting on the scene, Itab Ibn Osayd Ibn Abil'is said: "Thank Allah who has taken 

the life of my father before he could see that day". Couldn't Muhammad find someone to 

call for prayer other than this black crow?" commented Al Harith Ibn Hisham. "If Allah 

wills to change something, He certainly will," said Suhayl Ibn `Umar. "I don't say 

anything that will be known to the Lord of Heaven," Abu Sufyan commented. Angel 

Gabriel (Jibril) then came down to the Prophet (صلي هللا عليه وسلم) and informed him of 

what they said. Calling them, the Prophet asked them about what they had said and they 

all confessed and thereupon the above verse was revealed. It was meant to fend them off 

from boasting of lineage and wealth and contempting the poor, for piety is the standard 

criterion. Since all mankind descend from one and the same ancestry; Adam and Eve, 

preference is given solely on ground of piety.  

In another speech delivered at "Mina" during the days of tashriq, the Prophet said: "O 

people! You have only one God and one father and there is no preference between an 

Arab and non Arab and vice versa, nor between a Black and Red and vice versa except 

on account of piety. Have I conveyed the message?" "Yes" the people present said. "Let 

those present tell those who are absent," the Prophet (صلي هللا عليه وسلم) added. He also 

said: "Allah Almighty considers not your lineage, descent, physique nor your wealth but 

your hearts. He who has a righteous heart will be treated kindly by Allah as you all are 

the sons of Adam and the most liked by Him are those who are most pious".67 

 

Islamic law consider particularity of the cause does not preclude the generality of the 

ruling; it sets the general and permanent rule that all men are equal without distinction 

and the most honoured are those who are the most pious. The Islamic State extended 

                                                 
67 Qurtabi, (2003) Tafsir al Qurtubi, Dar-ul-Taqwa, 16/341-342. 
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from the Arabian Peninsula to Asia, Africa and further to Europe, in line with the 

Quranic verse: 

 

68 

 

“Verily, this nation of yours is a single nation and I am your Lord and Chericher: 

therefore serve Me [and no other].” 

 

1.4.6 Private Property 

 

Islamic legislation -in the economic system has brought in the highest and the best 

principles, including recognition and adoption of individual property and ownership.69 

Islam acquiesce and recognized individual property allowing it to grow and prosper, 

ensconce it and providing it with absolute protection from factors like; to minimize its 

importance, or out of greed, rob it of substance and meaning. 

Islam meant to protect individual property; as Allah عز وجل said:  

 

70 

 

“The thief be he man or woman, cut off their hands in punishment for their ill 

gains, in just deserts of Allah; Allah is Mighty and Wise.” 

                                                 
68 Al-Quran, Surah Al Anbiya',21:  92. 
69 Individual property is that which belongs to a particular person or persons who own it equally or in different parts. 
70 Al-Quran, Surah Al Ma 'ida, 5: 38. 
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Islam proscribed cheating, usurpation, deceit, injustice, usury, monopoly, illegal 

acquisition of other's property in order to defend and protect individual ownership. 

Although Islam encouraged and recognized individual ownership, it disallows the 

concentration of wealth and focus on circulation of wealth. 

1. Islam levied al zakah on property. Allah عز وجل decreed it in the Qur'an in many 

verses: 

 

71 

 

“And those in whose wealth there is a right for the beggar and the destitute.” 

 

 

72 

 

“And they are ordered naught except to serve Allah, keeping religion pure for 

Him, as men by nature upright, to establish worship and to pay zakah. That is true 

religion.” 

Allah عز وجل said:  

 

 

                                                 
71  Al-Quran. Surah Al Mairaj, 70: 24-25. 
72 Al-Quran, Surah Al Bayyena, 98: 5. 
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73 

 

“Take thou from their money; thus shall they be purified and cleansed thereby.” 

 

Allah عز وجل also said: 

 

 
74 

“And strive for Allah with the striving due to Him. He has chosen you and has not 

placed upon you in the religion any difficulty. [It is] the religion of your father, 

Abraham. Allah named you "Muslims" before [in former scriptures] and in this 

[revelation] that the Messenger may be a witness over you and you may be 

witnesses over the people. So establish prayer and give zakah and hold fast to 

                                                 
73 Al-Quran, Surah Al Tawba, 9: 103. 
74 Al-Quran, Surah Al Haj, 22: 78. 
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Allah . He is your protector; and excellent is the protector, and excellent is the 

helper.” 

 

Zakat, one of the cornerstones of Islam, is beneficial in many ways. Had the system of 

zakat be soundly implemented and operated as Islam ordained, the Muslim society would 

prosper economically; protected and no psychological conflict between poor and rich. 

Islam took into consideration sound economic bases, joining the public good to the 

interests of the owner of capital. Islam thus intended to uplift the poor from their poverty, 

to help the weak, to repay the rich and protect them, to cleanse money, and build up the 

society on solid bases and firm foundations. Zakat maintains the economic balance in 

society; and it is also a form of worship. 

2. Islam also legislated inheritance of property. Allah said: 
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75 

 

“Allah chargeth you concerning the provision for your children: to the 

male the equivalent of the portion of two females, and if there be more 

than two women, then they shall have two-thirds of the inheritance, and if 

there be only one, then she shall have half. To each of his (the deceased) 

parents a sixth of the inheritance if he has a child; if he has no child and 

his parents are his heirs, then to his mother belongs the third, yet in case 

he has brothers then to his mother is one sixth, after any legacy he may 

have bequeathed or debt been paid. Your parents and your children: ye 

know not which of them is closer to you and more useful. It is an 

injunction from Allah for He knowth and He is Wise. And unto you 

belongeth half of what your wives leave if they have no child; if they have 

a child to you belongs the fourth of what they leave after any legacy they 

may have bequeathed or debt repaid And unto them belongeth the fourth 

of that which ye leave if ye have no child; but if ye have a child then one 

eighth of that which ye leave after any legacy bequeathed or debt repaid 

And if a man or a woman has a distant heir (having left neither parent nor 

child) and he (she) have a brother or sister (only on the mother's side) 

then to each of them twain (brother and sister) a sixth, and if they be more 

than two then they shall share the third after any legacy bequeathed or 

debt repaid, not infringing the right of the heirs by bequeathing more than 

a third of the estate. This is Allah's command and Allah is Ever-Knowing 

and Ever-Forbearing. These are the limits imposed by Allah. Who so 

obeyth Allah and His Prophet shall enter gardens under which flow rivers 

and there they shall reside ever after. That is the magnificent triumph. And 

                                                 
75 Al-Quran, Surah An Nisa', 4: 11-14. 
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whoso disobeyth Allah and His Prophet and transgress his commands, he 

shall enter fire to remain therein forever and he shall have a degrading 

torment.” 

 

76 

 

 

“They ask thee for a pronouncement. Say Allah hath pronounced 

concerning distant kindred If a man dies childless and he has a sister, she 

shall have half the heritage, and he would have inherited her had she died 

childless. And if there be two sisters, then they shall get two-thirds of the 

heritage, and if they be brethren and sisters, then the male shall inherit the 

share of two females. Allah expounded unto you so that ye err not, for He 

Knowth all.” 

These quotations from the Qur'an lay down the basis of inheritance and its 

distribution for Muslims. The inheritance system in Islam is a wonderful system 

aiming mainly at dividing large estates and splitting them into smaller portions for 

the greater benefit of the largest possible number of owners.  

                                                 
76 Al-Quran, Surah An Nisa 4: 176. 
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2. Islam has also expounded its law of bequest: Allah عز وجل said:  

 

 

 

77 

 

 

“It is prescribed unto you, when death approacheth one of you, if he 

leaves wealth, that he bequeathes unto parents and near relatives in 

kindness. This is a duty for all those who wish to ward off evil. And who so 

changes the will after he has heard it, then the sin shall fall on him who 

changeth it. But he who fears from the bequeather an unjust or sinful 

clause, and who makes peace between the parties, then no sin shall befall 

him for Allah is Ever- Forgiving and Ever Merciful.” 

 

Islam has given a person's will a prominent place for it comes immediately after 

debts - it is paid out of the deceased's estate after payment of his debts and before 

distribution of the inheritance for Allah   :says   زوجلع

                                                 
77 Al-Quran, Surah al Baqara, 2: 180-182. 
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78 

 

“After bequeathal or repayment of debts” 

 

4. Islam also legislated the waqf (mortmain) in a person's wealth-namely prohibiting 

ownership of a property and having its revenue used for good purposes defined by 

the owner. Waqf is a noble system for it comprises giving up individual ownership 

freely for the greater goal of the society. A property that is in waqf is no one's 

property; its benefits shall be distributed among the poor, ill or needy and for 

                                                 
78 Al-Quran, Surah An –Nisa', 4: 12. 
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charitable purposes. 

5. Islam also legislate al-sadaqah (charity-donations) and support it. For Allah وجلعز  

says:  

 

79 

“Those who spend their wealth according to Allah's way, shall be like a grain that 

 groweth seven ears, and in every ear there shall be one hundred grains. Allah orders 

your wealth to grow manifold as He wishes and Allah is All Embracing, Ever Knowing” 

  

 

80 

“And whatsoever good thing you spend, it is for yourselves, when ye spend it only 

in search of Allah 's good will; whatsoever good thing ye spend, it shall be repaid 

to you in full and ye shall not be wronged.” 

                                                 
79 Al-Quran, Surah al Baqara. 2: 261. 
80 Al-Quran, Surah al Baqara, 2: 272. 
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81 

 

“Those who spend their wealth by night or by day, overtly or covertly, 

verily their reward is with their Lord, and they shall have no fear nor 

grief.” 

 

Islam has prescribed its followers not to abandon the good in charity by looking 

down on the poor, hurt them or speak crudely to them. Allah عز وجل says:  

 

82 

“A kind word with compassion, is better than giving a donation followed by 

injury. Allah is All-Sufficient, Ever-Forbearing. 0 ye believers! Render not vain 

your donations by disdain and indignant, like him who spends that people might 

see him doing so, while he does not believe in Allah and the last day. He is like a 

rock covered by dust; a rainstorm shall smite it, leaving it smooth and bare. They 

have no upper hand over that which they gain. Allah guideth not the 

disbelievers.)” 

                                                 
81Al-Quran, Surah al Baqara. 2: 274. 
82 Al-Quran, Surah al Baqara, 2: 267. 
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This leads to wealth distribution, obliterate monopoly and control by one or a few. If it 

proves anything, it shows the justice of Islam, its genius, infinite foresight, unseen in 

other economic theory.83  

 

1.5 Elements of Normative Islamic Law 

 

Islamic Law has been diverse in its approach to provide guidance in all issues of life for 

following the way of Allah in daily affairs. It has regulations for individual as well as 

collective matters ranging from religious to public affairs.  

Islamic Law provides direction to an individual to objective behavior, for mutual 

relationships and also on national and international matters of disagreement. Thus Islamic 

Law serves as a medium to resolve all civil, criminal and international matters.   

Islamic Law draws its fundamental principles from basic sources of Quran and Sunnah. 

The theory of four sources of Islamic Law (i.e. Quran, Sunnah, Ijma and Qiyas) was 

developed originally by Imam Shafi’I and refined further by his followers like Ghazali, 

Amidi and Razi. Hadith and Quran provided the authoritative texts (nass, nasus) as 

primary and textual sources.84 The fundamental elements of Islamic Law are the Quran 

and the Sunnah, i.e. the teachings of the Prophet Mohammad (صلي هللا عليه وسلم). Quran 

contains the basic codes and the Sunnah is the explanation of Quran in explicitly defining 

all the concepts regarding everyday life affairs.  

Ijma is the third source of Islamic Law. It is based on the consensus of the jurists on a 

particular issue, about which there is no explicit rule present in Quran and Sunnah. The 

Ijma of the jurists can be used for solving the new social problems and crimes in a 

modern society.85 The concepts of Ijma can be applied in a much innovative manner by 

the judges, as it is based on their discretionary powers. 

                                                 
83 Kharufa, A. (1960).  Nazarat fi Al Islam(Perception of Islam), Al-Najjah Press, Baghdad, p. 77-82. 
84 Shatbi (1997). Shatibi’s philosophy of Islamic Law, Kitab Bhavan, New Delhi, p. 127. 
 
85 Hussain Hamid Hassn, (1997) An Introduction to the Study of Islamic Law, Islamabad, p. 168 
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Qiyas is the methodology of Islamic Law in which the legal precedent is used, when there 

is no rule present in Quran, Sunnah or Ijma, to decide a case law. A broad legal construct 

can be materialized for solving an issue. For example, cyber crimes or data theft can be 

related to the rulings in Islamic Law about theft in general, and then it is generalized on 

the basis of reason to apply it to a new law.86 This is Qiyas. 

The fifth element of Islamic Law is very broad and "all encompassing." i.e. secondary 

body of knowledge. All legal discourses based upon Civil Law or Common Law may be 

examined for logic and reason to see if it applies to the current case. It also may be a local 

custom or norm that judge may find helpful in applying to the issue before him. The 

judge may also weigh the impact of his decision upon how it will affect a person's 

standing in the community.   

Several other sources and principles such as maslaha, istihsan, istidlal, urf, a’da, were 

also recognized later. Gradually however, ‘four sources theory’ came to dominate and 

other theories adjusted themselves accordingly. The four sources came to be recognized 

as primary while others were designated as secondary or supplementary. One significant 

consequence of this theory was the dominance of its focus on text as a touch stone. The 

validity of a source depends on its conformity with the texts (nasus), (i.e. Quran and 

Sunnah). If a source was not supported by the text or was contrary, it was not 

authoritative.87  

1.5.1 Dynamics of Change in Islamic Law  

 

Social change poses important questions for any legal system that is based on a finite 

text, be it a constitution or a religious scripture. The main issue jurisprudents have to 

come to terms with is how the limited material foundation of the law can be brought to 

bear on everyday life in an ever-changing environment. In a legal system that is based on 

man-made constitution, legislators have the possibility to address social change by means 

                                                 
86 Ahmad Hassan, (1970) Early Development of Islamic Jurisprudence, Islamabad, Islamic Research 
Institute. P. 66 
87 Kamali, M. H. (2003)Principles of Islamic Jurisprudence, Islamic Texts Society, p.209 
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of enacting laws or constitutional amendments.88 In Islamic Law, God is conceived to be 

the sole legislator. With the death of Prophet Muhammad (صلي هللا عليه وسلم) in 632 CE the 

possibility of enlarging or changing the material sources of the law, namely, Quran and 

Sunnah, by means of revelation come to an end.  

With the expansion of the magnitude of social change affecting all departments of life 

utilitarian philosophies become popular. The movement of modernism in Islam searched 

in Islamic tradition for a principle that would help them grapple with changing 

conditions. 

As in other legal systems, Islamic jurists resort to interpretation in order to apply the 

material sources of the law to the actual legal cases that need to be ruled upon. This 

interpretive activity includes extending the existing law to new situations that are not 

immediately addressed in the scripture and adapting or setting aside rulings established in 

the material sources of the law according to changed circumstances. 

Extending or adapting the revealed law raise the question of how to derive the correct 

ruling for instances in which the law does not regulate the believer’s conduct explicitly. 

That the ruling is correct is important for several reasons. One is that only a correct ruling 

will be considered legitimate and will be followed. When jurists extend or adapt the law, 

they risk destabilizing their own and law’s legitimacy unless they can demonstrate with 

considerable certainty that the new ruling remains true to the Divine will. Theoretically, 

jurists can achieve legal certainty in two ways; first, they can adopt a formal legal 

rationality in which the validity of the derived ruling depends on the application of strict 

procedural rules that are logically sound, the correctness of the procedure guarantees 

legal certainty and minimizes subjectivity and arbitrariness. Second, Jurists can follow a 

substantive legal rationality that evaluates whether the derived ruling accords with the 

ethical purpose of the law; the more the ruling corresponds to the purpose of the law, the 

higher its degree of certainty and the closer its approximations to the Divine legislation.  

Another reason why a ruling that extends or adapts the Quran and Sunnah needs to be 

correct results from the religious character of the law. Obedience and disobedience to 

God’s laws affect the believer not only in this world but in the afterlife in the form of 

                                                 
88Saeed, A. (2006).  Interpreting the Quran: Towards a Contemporary Approach, Routledge, NY, p. 116-
135 
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divine reward and punishment. Only a correct ruling can guarantee that the believer’s 

conduct is correct in the eyes of Allah.89 

The normative shift in dimension of legal change in Islamic Law is also reflected in 

inseparable construct of two mediums, i.e. Iftaa’ and Ijtihad. In Islamic law fatwa still 

remains the primary medium of extending Ijtihad towards the society. It creates and 

extends new legal norms to the level of law that works in a particular social construct. 

Maliki jurist from 14th century Spain, Abu Ishaq al-Shatibi, gives primary importance to 

social reality in his celebrated treatise on Islamic legal philosophy: 

“The rule is that you examine the given case in the light of Shariah. If it is correct 

according to the Shariah then consider its consequences in the conditions of its 

time and its people. If by its mention, your mind does not recall any evil then 

submit it to reason. If you feel that it will be accepted by reasonable people, then 

you may give your opinion in general terms if the case relates to a matter that is 

generally acceptable. If it cannot be generalized then give specific opinion. If the 

case in question does not accept this process, then it is better to keep silent; that 

would be more in conformity with the welfare of the people, legal as well as 

rational.”90 

 

1.5.1.1 Development of Custom as a normative source of Islamic Law 

 

A legal system is not a rigid entity, but rather varies and progress with changing 

conditions and times. One may say that to the extent that law influences and shapes 

society, it is itself influenced by and adapts to social practice. Muslim jurists reflected this 

function of law being common in the following statement by the fifth/eleventh-century 

scholar al-Sam`-ant: 

                                                 
89Marshall McLuhan, Dynamics of Change in Islamic Law (II): Iftaa, Ijtihad and Social Customs 

Posted on January 9, 2008  http://hangingodes.wordpress.com/2008/01/09/dynamics-of-change-in-islamic-
law-ii-iftaa-ijtihad-and-social-customs/ 
 
90 Shatbi, (1997). Shatbi’s Philosophy of Islamic Law, Kitab Bhavan, New Delhi, p. 163. 
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“Fiqh is a continuous science that has changed and adapted with the change of 

circumstances, without end or interruption.”91 

One factor that provides an impulsion for change is the emergence of customs-social, 

economic and other practices that develop among people at the "grass roots" level and 

force the normative system to adapt itself, whether by admitting these customary 

practices into the legal framework or by rejecting them as unworthy of incorporation. 

Almost every legal system finds it necessary to deal with customs extraneous to its 

normative framework, whether antiquated customs that predate the development of the 

system itself or new customs that emerges after its consolidation. Islamic law technically 

call custom, as `urf  or `ada, which was not considered a source of law in its 

formative period.92  

Custom reflects human behavior; custom plays a vital role in almost every legal system 

as a source for the development, secondly the practice of the Muslim community was a 

prevailing factor in shaping legal norms and plays a role to the development of Islamic 

law.93 There are some cases of applications of popular custom" (amr al-nas) and to 

practice as a final authority in classical literature. So, this phenomenon finds expression 

in normative terms by legal recognition of `urf. Abu Yosuf, in a statement attributed to 

Qadi al-Husayn, probably al-Marwazi al-Shafi`i (d. 462/1070), by Ahmad b. Muhammad 

                                                 

91 Makdisi, G. (1991), Religion, Law and Learning in Classical Islam, Hampshire, UK, p. 36; Hallaq, W. (1994). Law 
and Legal Theory in Classical and Medieval Islam, Aldershot, p. 197. 
92 Muslim jurists since the sixteenth century have written extensively on the subject, as have modern scholars. Most 
worthy of mention among Muslim jurists are Zayn al-'Abidin Ibn Nujaym (d. 970/1563), Al-Ashbah wa'l-Naza'ir 
(Cairo, 1378/1968), who devotes a chapter to custom; and a similarly entitled work by Abu al-Fadl al-Suyuti al-
Khudayri (d. 911/1505), Al-Ashbah wa'l-Naza'ir f i  Qawa`id wa-Furu' al-Shafi`iyah (Cairo, 1242/1826). See also 
Muhammad Amin Ibn `Abidin (d. 1252/1836), "Al-`Urf," in Majmu'at Rasa'il Ibn `Abidin (1978). Of the modern 
scholars, we mention the comprehensive work of Ahmad Fahmi Abu Sinnah, Al-`Urf wa'l-`adah fi Ra'yi'l-Fuqaha' 
(1947); Sayyid Salih `Awad, Athar al-`Urf fi'l-Tashrr al-Islami (1981); Samir `Aliyah, Qada' wa'l-`Urf fi'l-Islam: 
dirasah mugarinah (1986); and `Abdul-`Aziz Khayyat, Nazariyyat al-`Urf ( 1977). On custom in the Maliki school, 
see `Umar b. `Abd al-Karim Jidi, Al-`Urf wa'l-'Amal fi'l-Madhhab al-Maliki wamafhamuhuma lads `ulema' al-
Maghrib (1982); on the Maliki attitude to custom,  R. Brunschvig, "Polemiques medievales autour du rite de Malik," 
in Etudes d'Islamologie (1976), 65-101, esp. 97-100. On custom in the Hanafi school, see B. Johansen, "Coutumes 
locales et coutumes universelles aux sources de juridiques en droll Musulman Hanafite," Annales Islamologiques, 
xxvii (1993), 29-35. Many recent introductions to the fiqh literature devote a chapter to custom. Shawqi `Abdu al-Sahi, 
Al-Madhkal li-Dirasat al-Fiqh al-Islami (1989), 290-97. 
 
93 Hussain Hamid Hassn, (1997) An Introduction to the Study of Islamic Law, Islamabad, p. 226-229 
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al-Qastallani (d. 923/1517). Qadi Husayn has stated: “resort to custom is one of the five 

foundations on which the law (Fiqh) is built.” 

Similarly, a contemporary of al-Marwazi, al-Sarakhsi (d. 490/1097)-who regarded custom 

as a material source-also refers to it as one of the legal sources that should guide the 

judge in his decisions, in effect acknowledging custom as a source of law at the 

magistrate's disposal. Al-Sarakhsi explicitly refers to `urf on the same level as the Qur'an, 

Sunnah, and qiyas: 

“but if a mujtahid (a person with the intellectual capacity to form his own judgment on 

questions concerning the sharr a) is familiar with the Qur'an and the Sunnah, and if he is  

expert in qiyas and knowledgeable with regard to the custom of the people.” 

As time passed, Islamic law went through various changes and the status of custom was 

altered. The inevitability of practice made it increasingly necessary to recognize custom 

as a formal source of law and this tendency ultimately prevailed. By the late post-classical 

period, custom had become a virtually independent source in Hanafi legal thought. Ibn 

Nujaym emphasized that frequent appeal to custom had made it an independent legal 

source.94 

The development of custom as a normative source of Islamic law may be summarized 

as follows: 

1. Pre-classical and classical periods: incorporation of custom in Sunnah, some 

jurists attempted to identify custom Ijma as the boundary between the two is vague. 

2. A transitional phase, perhaps concurrent in part with the first stage, during 

which traces may be detected in the doctrinal law books. 

3. The classical period: a tendency to interpret custom in the light of other legal sources, 

such as istihsan, with the result that custom came to be regarded as a material source. In 

contrast to the situation in the first stage, however, no attempt was made to identify 

custom with another source of law; it was only made dependent on another source. 

 4. From the eleventh century onwards, a common tendency, particularly obvious in the 

                                                 
94 Ibn Nujaym, n.d. Al-Ashbah, Dar-ul-Kutub al-ilmiyyah, p. 93. 
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work of al-Sarakhsi, was to give custom the force of a written stipulation. This idea is 

reflected in the principle that anything dictated by custom is equivalent to something 

dictated by a written t ex t -a  principle found in classical literature. In parallel, Hanafi 

jurists attempted to adopt customs as part of the Fiqh literature and incorporated them 

smoothly by legal techniques as casuistry, as found particularly in the fatwa literature. 

5. The prevalent trend in the post-classical period, mainly from the sixteenth century 

onwards, was to collect all the legal rulings relating to custom. Essentially, this meant the 

recognition of custom as a formal source of law, as stated explicitly by Ibn Nujaym. The 

trend continues in legal works written in the modem period, and it has been an 

established normative source of Islamic Law.95  

 

1.5.1.2 Development of Maslaha as a normative source of Islamic Law 

 

Achieving legal change without abandonment of the divine origin of Islamic Law has 

been a persistent challenge for Islamic Jurists. At its heart lies the task of finding a 

balance between reason and revelation. A certain amount of human reasoning is needed 

to extend and adapt the revealed law to changed circumstances and to retain its relevance 

to Islamic Society. One successful approach is the concept of maslaha. Maslaha literally 

means a cause or source of something good and beneficial; in English it is frequently 

translated as ‘public interest’ although it is much closer in meaning to well-being, welfare 

and social weal. Maslaha in its rational sense means a cause, a means, an occasion, or a 

goal which is good. The sentence fil-amr maslaha is used to say: “in the affair there is 

that which is good [or the cause of good].”96 Istislah, the tenth form, means to seek 

maslaha. The concept of maslaha is the embodiment of the spirit of Islamic law. In 

addition, maslaha can be used as a vehicle for legal change.  

Looking at the development of Islamic legal tradition, one finds law courts relying on urf 

and a’da (custom), local traditions of the understanding of Quran and Sunnah. Maslaha is 

                                                 
95 Gideon Libson, (1997) On the Development of Custom as a source of law in Islamic Law, Islamic Law 
and Society, Brill, 4(2), pp. 131-155 
 
 
96 Lane, An Arabic-English Lexicon, Book IV , London: William Norgate, 1863-93, p. 1714-1715. 



- 54 - 
 

an underlying principle of all the rulings in the Quran and Hadith. It may be sometimes 

supported not by an explicit text, but by overall support of the textual sources. It is thus 

more universal and reliable principle than a principle of deductive reasoning.97 According 

to Shatibi, the welfare and betterment of people is the prime objective of the Lawgiver. 

The obligation in Shariah concerns the protection of the maqasid of the Shariah which in 

turn aims to protect the masalih of the people. Thus maqasid and maslaha become 

interchangeable in reference to obligation.  

“Maslaha relate to the survival of life, completion of livelihood, and attainment of 

emotional and intellectual qualities in a perfect manner.”98 

It entered as a mature concept in the eleventh century. Since then maslaha has been 

incorporated in various ways. In the pre-modern period we can distinguish four models of 

maslaha, namely, those of al-Ghazali and al-Razi, al-Qarafi, al-Tufi, and al-Shatibi. The 

models differ primarily in the dominance of formal or substantive legal reasoning used to 

integrate maslaha into the law-finding process. Employing a formal rationality, al-

Ghazali and al-Razi incorporated the concept of maslaha into legal analogy (Qiyas) to 

extend the law, giving it only minor scope to adapt the law. Al-Qarafi, leaning more 

towards substantive reasoning, added to this the use of maslaha in legal percepts 

(qawaid). In al-Tufi and al-Shatbi’s legal thought, substantive rationality was pre-

dominant. Although al-Tufi applied considerations of maslaha widely in the area of 

extending and adapting the law, al-Shatibi conceived all of Islamic Law to be based on 

this concept. 

The degree to which a jurist employs formal or substantive legal rationality not only 

determines the capacity of maslaha to bring about legal change but also reflects his stand 

towards the use of reason in the law-finding process. As a rule of thumb, one can say that 

the more a jurist leans towards substantive rationality in deciding legal matters, the more 

he got to know that the individual’s intelligence is capable to determine if a concrete 

situation entails maslaha even without evidence from the material sources of law.99 The 

                                                 
97 Shatibi (1997). Shatibi’s philosophy of Islamic Law, Kitab bhavan, New Delhi, p. 129. 
98 Mustafa, M. Al-Muwafaqat, Cairo,  p. 25. 
99 Felicitas, O. (2007). Islamic Law and Legal Change: The Concept of Maslaha In Classical and Contemporary Legal 
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- 55 - 
 

extent to which maslaha can be used to achieve legal change thus depends on a jurist’s 

worldview concerning the role of reason and revelation in interpreting the law. 

That these general attitudes towards law and the human intellect are not completely 

random is demonstrated by the interpretations of maslaha in the modern period. The 

jurists shared a common concern to show that Islamic Law was capable of functioning in 

a modern state. Differences in historical setting and personal position, however, 

influenced whether a jurist tended to integrate maslaha in a formal or substantive manner 

into the law-finding process. The intellectual environment at the turn of the twentieth 

century was such that Rasid Rida and al-Qasimi felt compelled to prove the compatibility 

of Islamic Law and the rational sciences. Al-Tufi’s interpretation of maslaha served their 

claim that Islamic Law was rational and easily applicable to modern environment. In 

addition, it proved an agreed-upon standard that they hoped would achieve unity among 

Muslims and strengthen them against all kinds of foreign intrusions. 

Ignaz Goldziher maintained that Istislah depends upon an objective method and removes 

the rigidity of law in consideration of general human interest (maslaha).100 

Jurists who wrote on maslaha in the 1940s to 1960s had different concerns. The 

continuous marginalization of Islamic Law diminished the influence of religious jurists in 

society. With the takeover of socialist, Arab nationalists’ regimes, the role of the Islamic 

Jurists was frequently reduced to not much more than giving legal opinions and 

sanctioning the state’s secular legislation. Jurists who wrote after the early reformers had 

a more pressing need than their predecessors to prove the relevance of Islamic Law to the 

nation-state and to demonstrate that it was able to provide answers to new questions 

arising from scientific, social, and political developments. Their interpretations of 

maslaha as a means to address these issues mainly took two forms. One group presented 

Islamic law as a comprehensive legal system by focusing on the ethical message of Islam. 

They drew upon al-shatibi’s model of maslaha with its coherent system of immutable 

universal changeable particular rulings to achieve the desired extendibility and 

adaptability of Islamic law. They advocated, to varying degrees, changing the 

methodology and hermeneutics of Islamic law to make it a functional legal system for the 
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modern nation-state. In this group are the scholars who are involved in the secular legal 

system and in the state building process, such as Subhi Mahmasani and Allal al-Fasi. 

The other group aimed at preserving the legal structure of Islamic law as much as 

possible. These jurists, such as Abd Wahan Khallaf and Muhammad Sa’id Ramadan al-

Buti, were closely associated with the religious establishment through their education/ 

employment. They were drawn to the Ghazali/Razi model, which integrated 

considerations of maslaha into the formal procedure of legal analogy. Khallaf and al-Buti 

applied different interpretive strategies to extend and adapt Islamic Law to the needs of 

modern society. Khallaf’s interpretation limited the applicability of the texts and enlarged 

the scope of the untested maslaha for extending the law. Al-Buti, in contrast, enlarged the 

scope of the texts and thereby the attested maslaha, and reduced the derivation of new 

laws on account of unattested maslaha. Conceptually, however, both scholars limited the 

adaptation of the law to comparing textual rulings and giving one, prevalence over 

another. Despite the novel points that they contributed to the concept of maslaha, Khallaf 

and Buti stayed within the mainstream. 

These different interpretations of the concept of maslaha has intended to show that 

maslaha as a means for legal change has many facets and may be used for different 

purposes. It is necessary for scholars of Islam and Islamic Law to look closely at the way 

a jurist integrates this concept into legal system as a whole to understand its potential to 

extend and adapt the law. Furthermore, it is shown that a jurist’s interpretation of 

maslaha is not random. A jurist’s attitude towards the use of reason in deriving religious 

laws, his tendency to focus on formal or substantive legal rationality in the law-finding 

process, and the scope e assigns to the concept of maslaha in shaping the legal sphere are 

influenced by the nexus of education, occupation and historical environment.101 

Examining masalih as they exist in this world, they are not found as absolutely pure 

masalih. Rather, they are mixed with discomfort and hardship, however big or small, and 

which may precede, accompany or follow the masalih. Similar are the mafasid (opposite 

of maslaha) which also are not pure but are found to be mixed with a certain amount of 

comfort and enjoyment. The entire phenomenon in this world points to the fact that this 
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world is created from a combination of opposites and that it is impossible to abstract 

(istikhlas) only one side. That is why mafasid and masalih occur on the basis of the pre-

dominant side. If the side of maslaha dominates, the matter at the issue is considered, 

customarily, a maslaha, otherwise a mafsada. In these matters thus, the determining 

factor is the prevalent custom (a’da).102 

 

1.5.1.3 Development of Ijtihad as a normative source of Islamic Law 

 

Ijtihad is an Arabic word, which literally means “strive” to exert, or struggle”. While in 

the terminology of Shariah, it means to deduce ahkam in matters of law, for the situations 

that have no explicit rule determined by Ijma (consensus by jurists).103  Ijtihad is also 

termed as rethinking, or independent reasoning.104 Taqlid is the term used for opposite of 

Ijtihad, that means, to accept the opinion or rule regarding a situation without having 

acquaintance of its basis. Ijtihad has been variantly defined by scholars; Edward Sell 

describes Ijtihad as “the attaining to cretin degree of authority in searching into the 

principles of jurisprudence”.105 The technical implications signify the thorough struggle 

of jurists to find the solution of a juristic issue for betterment of Muslim community.106 

In the first century Hijra, the legal system had not been developed completely and 

systemized to integrate the variety of social, customary and juristic norms in the fold of 

law. In formative period, Ijtihad was considered as a means to give opinion ra’y in the 

capacity of Law and was linked therewith. Ijtihad was separated and given an identity of 

independent methodology by Muhammad bin idris al-Shaf’i (d.812).107 Till eighth 

century Ijtihad was presumed to be an effort to review the issue by way judgment. In 

technical or legal terminology, Ijtihad was limited to the dominion of likelihood. When 

the rule is clear and without any ambiguity in the sacred text, or the issue on which there 

had been consensus of jurists is also not the dominion of Ijtihad as Ijtihad is meant to 

render the judgments of such that are not focus of juristic interpretation. 
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1.1.1.4 Development of Ijma as a normative source of Islamic Law 

Ijma or consensus is the fourth source of Islamic law. Ijma is a verbal noun that means, to 

decide upon. It also means that people reach on a unanimous agreement. The second 

meaning of Ijma often subsumes the first, in that whenever there is a unanimous 

agreement on something, there is also a decision on that matter.108 The two fundamental 

sources of Islamic jurisprudence are Quran and Sunnah while the secondary sources are 

Ijma and Qiyas. Classical Muslim methodology (usul) submits to the primary textual 

sources and methods for finding solutions to everyday problems. The secondary sources 

include Ijtihad which is the use of human reason or aql in elucidation and interpretation 

of the Shariahh and the qiyas (analogy).109 According to Imam Shafi’i, a specific matter 

cannot be decided unless based on certain legal knowledge of the Qur'an and the Sunnah, 

or derived from Ijma (consensus) and qiyas (analogy).110 

Ijma manifested itself as a binding force of the community against divergent opinions, 

and served as a key to socio-religious unity. It developed as a result of complex discourse 

of jurists for being an effective tool to standardize the religious doctrines. The rejection 

of Ijma is sometimes deemed as tantamount to unbelief.111 Ijma is basically a rational and 

binding proof.112 

Several methodologies of Fiqh played a crucial role in the development of Shariah, and 

from dogmas to norms to codes, Ijma served as an important instrument of conservatism 

preserving the heritage of the past. The organization of Fiqh is the consequence of a long 

process of Ijtihad and Ijma.113 Ijma enhances the authority of rules that are of speculative 

origin as they become definitive and binding, once they got a decision of Ijma in their 

favor. 
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CHAPTER 2 

NORMS AND VALUES IN ISLAMIC LAW 

 

2.1 Norms 

 

“Norm is a commanding rule or criterion by which an incident, tradition, custom or an act 

is judged and because of that it gets endorsement or condemnation. The standards of right 

and wrong, beauty and ugliness, and truth and falsehood are some of the paradigms of 

norms.”114 

In an article of Law in the 1965 Encyclopedia Dictionary of Legal Knowledge, the 

following definition is given: 

“Law is a system of generally binding norms guaranteed by the state and expressing the 

will of the ruling class of the state, but after the victory of socialism the will of the whole 

people. It appears as a class guarantor of social relations”.115 

A 1980 textbook entitled The Theory of Law provides this definition: “Law is the system 

of generally obligatory norms, tort rules of conduct, officially proclaimed or recognized 

(or sanctioned) by the state. These norms express the will of the ruling class.” 

Soviet authors agree that law is necessarily connected with social regulation. They 

distinguish five general characteristics of law: 1) it is a system of norms, that is, the 

norms of law comprise in their totality a single mechanism of regulation; 2) the norms are 

generally binding, that is, they are obligatory for all who fall within the sphere of their 

operation; 3) the system of norms is guaranteed by the state, that is, in the words of Lenin 

“Law is nothing without an apparatus able to compel observance of the norms of law”; 4) 

the system of norms expresses the will of the state, that is, of the ruling class and under 

socialism ,the whole people; and 5) the system of norms acts as a class regulator of social 

                                                 
114 The Columbia Electronic Encyclopedia, www.cc.columbia.edu/cu/cup/ word ‘norm’. 
115 Finnis, J. (1980). Theory of law, Oxford University Press,  p. 44-66. 
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relations—under socialism, as a regulator of relations among friendly, non-antagonistic 

classes for liquidating the remaining traces of previous exploitative society.116  

In order to understand something in terms of its legal meaning it is necessary to 

understand it as being a legally valid norm. And to interpret an act in such a normative 

manner is to view the act in relation to a norm which prescribes something, i.e. the norm 

being understood as a legally valid norm. So the legally an act means the conduct of the 

act specified, be compatible to content of a norm, to understand it as being legally valid. 

Those norms become the focus of law that specifies certain acts to be legal or illegal. The 

legal structure that supports this cognition becomes the normative system of human 

behavior. 

 

2.1.1 Normative system 

 

Normative system comprise of set of norms that arbitrate human acts and systematize and 

legalize people's behavior. The principles of evaluation of a normative system are based 

on ethics, i.e. justice is constituent of ethics that decide on the best normative system as 

being the best ethical order and spot the insufficiency of those systems that do not concur 

with that standard of excellence. 

Even though the considerable characteristics of normative systems originate from moral 

deliberations, normative logic, bring in a disapproving condition for the sufficiency of 

normative systems. 

Such inconsistency in normative system needs considerable modifications by 

disregarding, replacing of certain norms and preserving the practical functions of others. 

Thus, for the sake of practical usefulness, inconsistent normative systems are changed in 

favor of consistent ones.117 

 

                                                 
116 Encyclopedia of Soviet Law, Ferdinand Maria Feldbrugge, Gerard Pieter van den Berg, William B. Simons, (1985) 
p.441. 

117 Hilpinen, R.  (1991). Conflict and Change in Norm Systems, Kluwer Academic Publisher, The Netherlands, p. 
413-425. 
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2.2 Social Norms 

 

The social norms have a vital responsibility to determine patterns of behavior. The 

process to develop social norms takes place in three phases: 

(1) A psychological requirement for social norms is formed during times of rapid 

structural change, in particular when existing norms are no longer able to shape rational 

behavior due to growing incompatibility between the preferences and beliefs underlying 

these norms and the maintenance of a coherent sense of self, embodied in preferences and 

beliefs that can generate clear intentions towards rational social behavior. 

(2) Individuals will collectively engage in a search for a set of preferences and beliefs 

that will solve their harmony problems. The search will consist of the deliberations of sets 

of ideologies, i.e. prospective preferences and beliefs that they can adopt as alternatives to 

the status quo. Through a process of consideration, individuals will propose principles to 

one another in the hopes of influencing the solution that other members of their group will 

choose. Typically, however, this process of deliberation will be shaped by “meta-norms” 

that provide certain individuals with inconsistent ability to publicize and force attention on 

particular ideologies. 

(3) This in turn will ensure that even then there are multiple ideologies providing 

predilection and perception that restore uniformity within a changed set of structural 

circumstances, there will tend to be convergence among members of a group with regards 

to the ones that are actually adopted. Once a solution is adopted, it will not only change 

collective mental attitudes, but will materialize a new set of norms that will direct behavior 

until structural state of affairs change yet again.118 

 

 
                                                 
118 Sun-Ki Chai, (2005). A general theory of Social Norms: Their Creation, deliberation and Internalization, American 
Sociological Association Annual Meeting, San Francisco, p. 5. 
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2.3 Islamic legal norms 

 

Professor Leon Buskens states in “An Islamic triangle: Changing relationships between 

Shariah, a State Law, and Local Customs” that “or comprehending the oddities in diverse 

legal structures, the sources of legal norms are to be recognized, i.e. religion, the state, 

and society. The society consists of social norms, i.e. local custom and the actions of 

social restructuring associations. Religion comprehensively includes traditional 

interpreters of religion, who pronounce the legality of act by the social order and by state, 

i.e. state actions including legislative acts. As for state, a central regime control the 

execution of consistent and appropriate legal norms, provides explanation to understand 

the frequently varying relations between the three spheres of influence.”119 

 

2.3.1 Islamic Law, State and Society 

 

Islamic law has been translated from ash-Shariah al-islamiyya, also co notated as 

Shariah. The regulations of Islamic Law are derived from the Quran, Hadith and Sunnah 

i.e. normative practice in words and deeds of the prophet (صلي هللا عليه وسلم). Other than 

these primary sources, jurists also add in the methodology of Ijma which is a tool by 

which jurists reach on unanimous agreement on a legal issue, representing all sects of a 

community; and qiyas, which is analogical reasoning. Some jurists after the death of the 

Holy Prophet (صلي هللا عليه وسلم) enunciate their opinions for solving the cases where proof 

from the texts was held not to be definitive. After the death of the Holy Prophet ( صلي هللا

 ,the scholars and jurists employ variant procedures, in the development of Fiqh (عليه وسلم

by argumentations and conflicting opinions extending through centuries, largely 

unaffected, at least in private law in the variant political regimes.  

This politico-religious relationship is a determining feature of Islamic Law, in which the 

former are crucial for implementation of Legal regulations and latter are the promoter of 

Fiqh. The complex organization of Siyasah (political power) and the Fiqh (developed by 

                                                 
119 Buskens, L. (2000). ISIM Newsletter,  p.8. 
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jurists and scholars) is based on the cooperative as well as competitive interaction 

between the two entities of Islamic Legal System.120 

 

2.4 Quranic Interpretation of Legal norms 

 

The interpretation of Quranic verses to deduce argument had been based on a legalistic-

literalistic approach from the post-formative period of m law to the modern period in both 

exegesis (tafsir) and law (Fiqh). In modern period jurists must use a ‘contextualist’ 

approach that would be more flexible, as it will take into consideration both the socio-

historical context of Quran, when revealed in the first/seventh century along with the 

contemporary concerns and needs of Muslims today. That is how the meaning of the 

Quran can be related to the life of Muslims in a sense of its application to day-to-day 

practicalities in different times, circumstances and places, particularly as it relates to the 

concerns and needs of the modern period. Historically, Muslim exegetes and jurists often 

relied in linguistic criteria only to interpret ethico-legal content and to determine whether 

a particular ruling in the Quran is to be universally applicable or not. In this, the question 

of social and historical context in which the ruling was given at the time of revelation of 

the Quran was seen as irrelevant or unimportant, except in rare cases. So the emphasis on 

social and historical context relevant to changing needs and circumstances of Muslims is 

taken into account by the jurists. 

The eon making changes in the world over the past 150 years have affected the Muslims 

as well as non-Muslims and altered significantly how we see the world. These changes 

are enormous: globalization, migration, scientific and technological revolutions, space 

exploration, archeological discoveries, evolution and genetics, public education and 

literacy to name a few. Islam must add to this an increased understanding of the dignity 

of the human person, greater inter-faith interaction, the emergence of nation-states (and 

the concept of equal citizenship and gender equality). These changed perceptions and 

institutional structures have had repercussions for law and governance. Moreover, today 

                                                 
120 Welchman, L. (2002). Islamic Law: Stuck With The State? In: Andrew Huxley (ed.) Religion, law and tradition: 
Comparative studies in religious law, Routledge Curzon Publisher, NY,  p. 61. 
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the destiny of the individuals and communities is bound with that of other people who 

may or may not share their beliefs, values, norms and understandings. 

 

2.4.1 Socio-Historic context and interpretation 

 

There is a critical need to emphasize the socio-historic context of the Quran in its 

interpretation that led to the formation of norms and values on the basis of which jurists 

laid the foundations of deducing legal rulings. This context is of fundamental importance 

for making the text of Quran relevant to contemporary Muslims. The socio-historic 

context provides a basis for understanding the connection between the Quranic ethico-

legal instructions and the reasons for introducing such instructions in the seventh century 

Hijaz. Despite the importance of this context, it has until recently been marginalized in 

both law and exegesis. 

Muhammad al-Ghazali121 (d.1996), a contributor to exegetical thinking, believed that 

Muslims after the first few centuries of Islam shifted their attention from reflection on the 

text of the Quran to the recitation of its words, perfecting the recitation and focusing on 

the mechanism of reading. He saw this approach to the Quran in most parts of the 

Muslim world and believed that it goes against Quranic exhortations to reflect on and 

comprehend the text, as well as to recite it.122  

“one must read the Quran carefully, contemplatively, which leads to the understanding of 

each sentence accurately. Each person should make all efforts to understand its meaning 

and comprehend its goals. If there is any difficulty [with the text] he should ask those 

who have knowledge. Reading, understanding and reflection of the Quran are required at 

all times”.123 

                                                 
121 Al-Ghazali was born in 1917 in the small town of al-Buhayrah, southeast of the coastal port of 
Alexandria. He graduated from Al Azhar University in 1941. He taught at the University of Umm al-Qura 
in Makkah, the University of Qatar, and at al-Amir 'Abd al-Qadir University for Islamic Sciences in 
Algeria. Sheikh al-Ghazali held the post of Chairman of the Academic Council of the International Institute 
of Islamic Thought in Cairo. Sheikh al-Ghazali authored more than sixty books, many of which have been 
translated into various languages, and was also the recipient of many awards, including the First Order of 
the Republic of Egypt (1988), the King Faisal Award (1989) and the Excellence Award from Pakistan 
122 Al-Quran 38:29 
123 Ghazali,n.d. kayfa nata’amalu, p.28 
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This reflection should be an effort to link the past with the present. It requires exploration 

of two dimensions of the meaning of the Quranic text concerned: the historical and the 

contemporary. Historical refers to the meaning at the time of the Holy prophet and 

earliest Muslims; contemporary refers to the meaning of the Quran for people today.  

Until now, Muslim interpretation of the Quran has largely assumed that the interpreter’s 

function is to explain the historical meaning of the text by philosophical and grammatical 

analysis. The question can be “Can the meaning of the Quranic text in the Prophet’s time 

be somewhat different when looked from another point in time? Or “can the meaning of 

the text change?” such questions were not considered highly significant to interpreters in 

the pre-modern period; nor did they seem justified, as they implied that meaning of the 

Word of God could be changed. The general view among the scholars was that since the 

text was fixed the meaning was more or less fixed too.124  

 

2.4.2 Recognition of the Socio-historical context in interpretation 

 

The socio-historical context in the pre-Islamic and early Islamic periods should not be 

ignored. Understanding of this context requires a detailed knowledge of the prophet’s 

life, both in Mecca and Medina, the spiritual, social, economic, political and legal climate 

and the associated norms, laws, customs, manners, institutions and values of the region, 

in particular Hijaz. These also include housing, clothing and food, social relations, such 

as family structure, social hierarchy, taboos and rites of passage. The importance of these 

aspects is supported by the frequency with which Quran refers to them. 

Historically, the socio-historical context played a less significant role in the interpretation 

of Quran after the establishment of the discipline of Islamic Law by the third/nineteenth 

century. Before then, some emphasis had been placed on the non-linguistic, largely 

historical, context. This was achieved mainly through the asbab-al-nuzul (occasions of 

revelation) literature. While the purport to explain the immediate contexts of certain 

verses, one could argue that their ability to provide an understanding of the actual socio-

historical context is limited. In the light of knowledge about the communities of Hijaz 

                                                 
124 Abdullah Saeed (2008). Some reflections on the Contextualist approach to ethico-legal texts of the 
Quran. Bulletin of the School of Oriental and African Studies, 71 , pp 221-237 
doi:10.1017/S0041977X08000517 



- 66 - 
 

and Arabia in an anthropological sense, the socio-historical context of the Quran and its 

verses will be clearer.125 

Emphasizing the importance of this context, the Quran makes many references to the 

cultural and material world of Hijaz and Arabia in general: physical characteristics, 

events, attitudes, people and how they respond to God’s call, and the institutions, norms 

and values of the people there. The region of Hijaz is a reflection of the cultures that 

existed in Arabia and surrounding regions. These ranged from Mediterranean cultures, 

including Jewish and Christian, to southern Arabic, Ethiopian and Egyptian, all of which 

to varying degrees influenced Hijaz and its people. As a consequence, the socio-cultural 

life of the world of Hijaz at the time of Quran was highly diverse.126  

 

2.4.3 Understanding Quran in Normative Context: An Overview 

 

The starting point of understanding the context of the Quran is Hijaz in the seventh 

century CE, Mecca, where the Quran began to be revealed, was a town in the middle of a 

mountainous region that had very little water and no agriculture. At its Centre was the 

sacred Ka’ba. Medina was different. It was an oasis that relied on agriculture. Life around 

Mecca was harsh. While both Mecca and Medina were settled communities, the region 

contained many nomadic tribes constantly on the move in search of water and vegetation. 

Raids were common and the settled communities had to enter into agreements with 

nomadic tribes to protect themselves and their caravan trades. The associated insecurity, 

coupled with the general hardships and uncertainties of daily life, gave Meccans a 

fatalistic view of the world.127 

Christian, Jewish and pagan communities were scattered throughout Arabia. Many 

Jewish communities existed in the north of Arabia and Abyssinia and parts of southern 

Arabia. Judaism also had a presence in Yemen, Medina and Khyber. Mecca itself was 

largely pagan and its people worshipped a large number of deities housed in the Ka’ba. A 

small number of people in Mecca shunned idol worship and believed in one supreme 

                                                 
125 Ibid p. 116-117 
126 Fazlur Rehman, (1982) Islam and Modernity: Transformation of an Intellectual tradition, Chicago, 
University of Chicago Press, p 3-10. 
127 Rehman, Major themes of Quran, p. 79 
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God. Even in Medina the non-Jewish people (the two tribes of Aws and Khazraj) were 

largely pagan. The Jewish influence in Medina had been strengthened by inter-marriage, 

shared neighborhood, adoption and conversion. Despite different religious traditions, 

there was substantial interaction between the people of Hijaz and other parts of Arabia. 

This generally occurred through trades and visits to Mecca for paying respects to Ka’ba. 

The interaction of Meccan and Medinans with other communities meant that ideas 

associated with one supreme God were well known.128 

This interaction give rise to a rich source of legends, myths, ideas, historical figures, 

images and rituals, which the Quran used to relate its narratives, norms and values to the 

context of Hijaz. The stories of the prophets it chose were relevant to the region, be they 

from biblical or other sources. The Quran appropriated local practices, such as, fasting, 

for the emerging community. At times, the Quran ‘Islamized’ formerly pagan practices. 

Hajj (pilgrimage), which the Meccans had practiced in pre-Islamic times was ‘purified’ 

and reintroduced, stripped off its polytheistic practices but with little change otherwise. 

Many of the pre-Islamic values in Hijaz also came to be accepted as part of the new 

religion. On the whole, what the culture considered being important and of positive value 

was accepted-for instance, values such as patience in the face of adversity or ‘manliness’ 

(muruwwah). What the culture normally considered improper or indecent (fahasha) was 

rejected. This includes extravagance, lack of generosity, breach of trust, hypocrisy, 

suspicion, vanity, boasting, ridiculing of others, slander, murder, adultery, cheating in 

trade, usury, hoarding and gambling. In commanding Muslims to reject such attitudes and 

behaviors, the Quran presents a picture of what was occurring in the society at the time. 

Many of the foods consumed were also accepted by the Quran, with exceptions such as 

wine and pig meat. 

Where the institutions of pre-Islamic Arabs were in conflict with its new religious vision, 

the Quran rejected them or adapted them. In the case of adoption, for instance, the Quran 

would not allow an adoptee to be treated as a biological son or daughter. This is 

illustrated in the famous case of the Prophet’s marriage to the divorced wife of his 

adopted son, Zayd. The Quran even recognized norms surrounding war and peace that 

                                                 
128 Ismail al-faruqi, (1962) ‘Towards a new methodology of Quranic Exegesis’, Islamic Studies vol, 1(1). p. 
36. 
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existed then. Slavery existed and was accepted as normal. The pre-Islamic holy months 

became Islamic. Sacrifice was also accepted as Islamic, on the condition that the sacrifice 

should be made only to one God not to other deities. The unity of God (tawhid) was the 

overcoming concept. 

An example of an area that the Quran dealt with on numerous occasions is in relation to 

women. Distinctions on the basis of gender and class remained part of society. There are 

numerous statements in the Quran that suggests that females were valued less than males 

in the culture. While rejecting some manifestations of this, the Quran retains what it 

could not do away with due to social and cultural constraints. For example, it disapproves 

people who do not welcome the birth of female child. It also prohibits infanticide. The 

Quran emphasized on fairness and justice.129  

 

2.5 Ethical and Juristic Norms 

 

The system of ethical and juristic norms is called Fiqh and developed by Muslim scholars 

and judges from the eighteenth century of our era onwards. Fiqh is a system of rules and 

methods, and jurists regard it to be the normative interpretation of the revelation, the 

application of its principles and commands to the realm of human acts. It classifies and 

approve human acts, gives ethical and legal guidance to the believers and determines at 

the same time the rights and duties of the non-believers under an Islamic government.130  

Until the middle of eighth century of our era, the second of the Muslim hijra, the term 

Fiqh covers legal, ethical and theological norm constructions, especially creeds. 

Importantly creeds came to be known under the titles of Fiqh Akbar, the greater Fiqh or 

Fiqh absat, the shorter Fiqh.  

The Dutch scholar A.J. Wensinck, in the twentieth century, the most important occidental 

authority on the canonical reports (hadith) concerning the relevant practice of the prophet 

and the author of an important analysis of early Muslim creeds, translates the term Fiqh 

as used in the a creed of the middle of the eighteenth century by ‘insight’ stressing the 

fact that Fiqh in the technical sense of jurisprudence hardly occurs in canonical traditions. 
                                                 
129 Saeed, A. (2006).  Interpreting the Quran: Towards a Contemporary Approach, Routledge, NY, p. 116-135. 
130Mahdavi Kani Sadiqeh, (2009) Non-Differentiation of Ethical Judgements and Juristic Judgements in 
regard to Obligation, 11(1):73-102. 
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Likewise, faqih in the literature has not yet received the special sense of juris peritus it 

usually means ‘theologian’. Apparently, the application of the term Fiqh to the 

jurisprudence had not yet acquired general currency in the first century A.H.131 

Recently, Van Ess, on the basis of a much richer prosopographic and theological material 

and in a much more complex way of reasoning, reached the same conclusion. He 

translates Fiqh as the ‘independent comprehension of contexts and interrelations’ (das 

selbstandige Erfassen von Zusammenhangen’) and opposes it to ‘ilm’, the revealed 

knowledge. He states that until the middle of the second century A.H., the eighth 

Common Era, the term faqih denotes equally a ‘jurist’ and a ‘theologian’ and is used in 

theological and juristic contexts. 

Fiqh in the sense of a normative system concerned with human acts is, from the eighth 

century of our era onwards, increasingly viewed as providing the judiciary with the 

standards of judgments which are legitimate from the point of view of religious principles 

and ethics as well as of juristic methodology. Insofar as the judiciary, from the second 

half of the eighth to tenth centuries of our era, is controlled by caliphs who nominate, 

appoint destitute the judges (qadis) not only in the capital but also in the provinces, the 

specialists of Fiqh and the norms developed by them acquire an increasing importance in 

the political and religious culture of the Abbasid caliphate (750-1258 C.E). But the role 

of the Fiqh scholars (fuqaha) is not restricted to the production of legal rules to be 

applied by the courts: they lead debates on ethical as well as legal obligations and their 

norms address not only the courts but also the religious conscience of the individual 

Muslims. They discuss the legal and ethical implications of principles to be derived from 

the revelation and they appeal to the population to apply the norms and principles which 

the Fiqh develops. 

Theology (kalam) on the other hand is the branch of knowledge which provides rational 

proofs for religious truths. Whereas the Fiqh is a discipline which derives norms for 

human acts from the texts of the revelations, theology emphasizes the authority of 

                                                 
131 Concerning its etymology, the verb faqaha is usually translated as ‘to comprehend’ and its noun form, i.e. fiqh, 
means, ‘comprehension’. The fifth form of the verb faqiha, tafaqqaha, occurs in the Quran (9:122) and refers to the 
close study and understanding of a specific issue. The word is best translated as ‘insight’ in its rudimentary form, since 
it did not occur until the middle of the eighth-century in its technical sense of jurisprudence. 
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rational arguments in defining God and the universe as objects of belief. Theologians 

(mutakallimun) engage in apologetic and polemic debates.132  

 

2.6 Changing Norms: Legal Literature and the Problem of Change 

 

The legal system of Islamic law was generally assumed to have completed in the tenth 

century and did not develop after that. They follow the reasoning put forward by Muslim 

jurists according to which, in the tenth century, the introduction of new, legal ordinances 

that were derived from the sources of the law through the independent reasoning of the 

individual jurists (Ijtihad) came to an end. The Muslim jurists described the end of this 

formative period of Muslim Law by the metaphor of ‘the closing of the gate of Ijtihad’.133 

According to occidental and oriental scholars, the legal systems of Islamic law remained 

unchanged ever after, because the jurists from then on had to practice taqlid, i.e. had to 

adopt doctrine of a school of law (madhab) and could no longer derive their own 

normative doctrine from the sources of the law (usul-al-Fiqh).  

During the last decade, this conventional wisdom has become a target of scholarly 

attacks. Rudolph Peters published in 1980 demonstrated the fact that an unbroken chain 

of important Muslim jurists, throughout Islamic history, upheld the right to continuously 

exert Ijtihad. But neither Rudolph Peters, nor Wael Hallaq combined their argument for 

the unbroken importance of the claim for Ijtihad with an effort to show that it was 

effective in bringing about the change in the legal norms of the systems of Islamic law. 

No where do they attempt to prove that the jurists’ discussion on Ijtihad led to the 

development of a set of specific legal ordinances. Despite the fact that both of them do 

not prove the practical legal importance of this discussion, the development of new legal 

ordinances within the normative systems of Islamic law explains the mechanisms through 

which changes are affected. 

Change in Islamic law-between the tenth and nineteenth century-is not a radical 

eradication of old solutions and their substitution through new ones: it is a juxtaposition 
                                                 
132 Johansen, B. (1999). Contingency in a sacred law: legal and ethical norms in the Muslim fiqh, Brill, Boston, Leiden, 
p.1-15. 
 
133 Abd al-Salam al-Suleymani, (1996) Al-itjtihand fi al-fiqh al-islami, Rabat, Morocco: Wzarat al-Auqaf,  
pp. 132-133 
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of different solutions to one and the same problem. The jurists uphold the early tradition 

as far as teaching of law is concerned. They expounded it in the literary genre of the 

mutun. At the same time, they legitimate the introduction of new legal doctrine in the 

judicial practice and they explain this new doctrine in the literary genres of the 

commentaries (suruh) and the response (fatawa).134  

Different stratum of the legal literature is thus assigned different functions for the 

teaching and application of law. They contain different solutions to the same problem. 

These different solutions may contradict each other but they do not mutually exclude 

each other. So, for the purpose of application, other genres of legal literature had to be 

created and thus opened the gates for change and flexibility in Islamic law by 

incorporating these legal norms.135 

Law in general, influences and is influenced by the social morals and norms. By 

enhancing the social morality standards to reflect the law, individuals respect, support 

and uphold legal norms. In this context, the law will be the mirror in which individuals 

look at to measure their actions. From this perspective, Islamic Law channelize the 

individuals to acquaint with the right conduct and repress the wrong, thus elevating the 

general sense of accountability among individuals and shape their characteristics to make 

them active member enforcing the rule of law. This active participation in enforcing the 

law creates and educational environment in which the individuals educate themselves and 

each other of the law. So, Islamic guidelines educate individuals not only of prohibitory 

norm but also of the expected demeanors from them.136 

Weber’s critique is that ‘the Muslim legal system lacked formal rationality and acquired a 

semblance of substantive rationality, because Islamic system is influenced by general 

norms, such as, ethical, political and emotional basis’. Yet it is observed that the Islamic 

system has the characteristic feature of plurality of norms. This regime of normative 

pluralism a not symptom of irrationality of the law per se, but is the generation of 

                                                 
134 Johansen, B. (1999). Contingency in a sacred law: legal and ethical norms in the Muslim fiqh, Brill, Boston, 
Leiden, p.447-449 
135 Ibid. p. 443-448. 
136 Ramadan, H. M. (2006). Understanding Islamic Law: from classical to contemporary, Alta-Mira Press, UK, p. 54-56. 
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multiple and new norms the outcome of the process of change driven by rational juristic 

interpretation (Ijtihad).137  

Change according to some occidental scholars of Islamic law, took place by means of an 

interpretive strategy. Baber Johansen carefully examines the evolution in the Hanafi 

school law during the Mamluk and Ottoman periods and compares these developments to 

the earliest doctrines of this school. “Legal change in those periods”, johansen argues, 

following Sachet, “is not the radical eradication of old solutions and their replacement by 

the new ones it is a juxtaposition of different solutions to one and the same problem”. By 

carefully examining the functioning of the hierarchical arrangement of the intellectual 

tradition in law into texts (mutun), commentaries (shuruh), and juridical response 

(fatawa), one can observe these changes, says johansen. 

So, Weber asserts that when the jurisconsult (mufti) adapts the law, to meet new 

circumstances, it will only add to the ‘variety of norms’.  

For modern jurists, Ijtihad means the license to interpret the original source text an initio. 

But this does not mean that they espoused the idea to create a new methodological and 

epistemological framework for interpreting the primary sources. To the contrary, reform-

minded nineteenth and twentieth-century jurists continued to work within the inherited 

framework of legal theory. They employed the paradigm of traditional legal theory 

merely to extrapolate (istinbat) rules of positive law from the source texts. This was 

especially true for the matters on which the early jurists did not provide an option, or 

their opinions had been rendered invalid by the passage of time. What modern jurists 

continue to do is to focus their efforts on those dimensions of legal theory on which there 

is no general agreement among past jurists. For instance, they would revive doctrines like 

public interest, preference, equity, custom and objective of the law in an attempt to 

generate a modern consensus around it.  

Hallaq called this a ‘liberal’ jurisprudence as opposed to a utilitarian kind. One of the 

post-classical figures frequently cited by the liberals is Abu Ishaq al-Shatbi (d.1388), the 

Maliki jurist of Muslim Spain. His jurisprudence includes clearly articulated principles 

                                                 
137 Fazl ur Rehman, Towards Reformulating the Methodology of islamic Law: Sheikh Yamani on ‘public 
interest’ in Islamic Law  ‘, New York University, Journal of International Law and Politics, (1979), 12(2), 
pp.219-224 
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and general norms, and since his rediscovery his views has been repeatedly endorsed and 

adopted by modern scholars. 

Difficulties arise with general principles when two or more principles come into conflict 

or collide in the resolution of a concrete case. The universality of theory and principles 

make all times and places equivalent. For the ethicist and the legal practitioner, it is the 

uniqueness and particularity of the case at hand that has to be addressed. Not only has the 

advent of technological modernity made the possible the incisive and details observation 

of reality, but the process of relating theory to practice has also become extremely 

complex, resulting in an increase of ‘hard cases’ that appear insoluble. It is also 

acknowledged that not all issues can be solved at the level of high theory and general 

principle, since this can lead to a deadlock. 

In a bid to solve contentious and complex problems at practical level, Muslim jurists 

developed a set of legal procedures to address the problem in real life. In legal and ethical 

parlance, these procedures designed to provide practical solutions came to known as 

casuistry. If casuistry has a contemptible reputation in Western legal tradition, it does 

have a respectable status in Islamic legal tradition. The strict application of analogy or the 

norms derived from the revealed sources would not always address the practical needs of 

a case or a societal development. In order to relate the general norms to the particularities 

of the cases, several procedures were developed to serve the aims of casuistry. In some 

schools, procedures such as juristic preference or discretionary opinion or preference 

(istihsan) were developed in order to achieve equity. Attention was also given to relating 

local and customary norms and practices (urf) with revealed norms. Further reflections on 

legal theory suggested that the law was primarily designed to serve the public interest 

(Istislah). And the use of legal fictions (hila) is well-known and controversial in Islamic 

law. All these procedures, if properly construed, attempt to redress the excessive 

emphasis placed on unchangeable and universal norms and principles. And the attempt to 

take the concrete circumstances of a novel case (nazial) seriously with the intension of 

finding practical wisdom to address the issue. These procedures would singly or 

cumulatively be employed in order to fulfill the function of legal casuistry.138  

                                                 
138 Khare, R. S. (1999). Perspectives on Islamic law, justice, and Society, Rowman & Littlefield Publishers, USA, 
p.183. 
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2.7 Distinguishing between Definitive and Indefinitive Norms 

 

Shariah-based norms have different values: such norms are either definitive or indefinite. 

In defining Islamic Shariah principles, it is stated that definitive principles are Islamic 

norms that are not debatable with respect to either their source or their precise meaning. 

Such definitive norms must be applied. All other Islamic norms are indefinite in that they 

are susceptible to different interpretations and-because of their nature-changeable in 

response to the exigencies of time, place, and circumstances.  

Such flexibility reflects not a defect, rather strength because it allows the principles to be 

adapted to changing realities and ensures their continued validity and elasticity. Only in 

the realm of Islamic indefinite norms may the legislature intervene to regulate matters of 

common concern and achieve related interests. It must do so consistent with basic Islamic 

norms, the aim of which is preservation of religion, reason, honor, property and the body. 

The legislature might develop different practical solutions to satisfy variable societal 

needs. The bulk of Islamic indefinite norms are highly developed, intrinsically in 

harmony with changeable circumstances, repulsive of rigidity, and incompatible with 

absolute firmness.  

So there has been an established distinction between definitive or peremptory provisions 

or norms of Islamic Law on one hand and its indefinite or non-peremptory provisions or 

norms on the other. So, all legislation must adhere to definitive or peremptory norms of 

Islamic Law. Where no such definitive norm exists, the legislature should adhere to the 

Ijtihad most favorable for the people, selected from among indefinitive or non- 

peremptory norms of the Islamic Law. 

Thus, Ijtihad governs the process of determining the best applicable rule within indefinite 

norms. Ijtihad within the non- peremptory provisions in Islamic Law is a process of 

reasoning to deduce practical rules to regulate the life of the people and achieve their 

interests. It should, therefore cope with the context of events prevailing at time. While the 

legislature might choose a specific interpretation at the basis of legislation, it cannot give 

that interpretation the status of binding doctrine, except on those who accept it. The 

court’s jurisprudence is based on viewing such multiple possibilities as a sign of divine 

mercy that encourages Muslims to think and discuss, diminishing the possibility of 
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human error. The existence of indefinitive norms is also taken to ensure that the Islamic 

Law always develops and displays flexibility to accept Ijtihad for achieving public 

interest. 

While invoking Islamic norms, therefore one must first search for authoritative norms 

and, if finding none, looks at Ijtihad that is consistent with the challenged legislation and 

achieving the interest of the people. Then the purpose of legislation is checked by the 

court and at the outset, it is determined that whether the challenged provision is 

consistent with the interest of the people and decides its constitutionality on the basis of 

this conclusion. 

The definitive norms of Islamic Law are usually called “al-nusus al-qat’iyyat al-dalala 

wa al-thubut”, which is an old terminology of Fiqh with its classical meaning and usage. 

This term refers to texts of Shariah sources (i.e. Quran and Sunnah) that are definitive 

and indisputable both in their meaning and in their authenticity. Such texts are beyond 

doubt. They must be historically accurate and authentic and have only one meaning.139  

 

2.8 The Function of Law and the Role of Jurists 

 

One of the basic and most essential purposes of law is to resolve conflicts and maintain 

order. Upholding of order is in the nature of law. The very idea of law is about defining 

privileges, rights, or limit by the imposition of order. Law could have various goals or 

aspirations, and the dynamics of law could reflect a variety of values and processes. It 

could aspire to achieve justice or channel social behavior, or serve certain economic 

classes or interests. But this does not negate the idea that law aspires to resolve conflicts 

and uphold stability and order. There have been innumerable theories dealing with the 

nature and function of law.  

According to Watson, (Nature, p.41), law is about a process; the process is about 

resolving conflict and establishing order. So, achieving and maintaining order and 

stability is one of the main functions of the law. Friedrich (Philosophy, 206-14) argues 

that justice and order are codependent; one cannot be realized without the other. But this 

                                                 
139 Brown, N. J. & Sherif, A. O. (2006). Inscribing the Islamic Shariah in Arab Constitutional Law In :  Islamic Law 
and the Challenges of Modernity, Alta-Mira Press, USA,  p. 55-49. 
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is a normative argument. The point of this argument is order should not be put before 

justice because ultimately order itself is threatened by lack of justice. 

Morris Raphael Cohen, another author from the natural law tradition, argues that law 

expounds rules that serve as norms. Such norms command obedience and control 

conduct. They must be studied as normative jurisprudence, and normative jurisprudence 

depends on ethics. (Cohen, Law; Cohen, Reason, Cohen, Faith). H. L. A. Hart argues that 

law consists of primary and secondary rules. Primary rules are duties without a system of 

priority and application. Secondary rules cure the inconsistencies of primary rules and 

consist of rules of recognition, rules of change, and rules of adjudication.140  

On a sociological perspective, Ehrlich, Fundamental141 argues that law depends on 

coercion, norms and purpose, and is the product of social life as supported by the power 

of the state. The purpose of the law is to secure conditions for social life. The source of 

most norms is society, and not the state.142 

2.9 Norms and Values in Islam  

The globalization of norms and values has been the focus of continuous debates 

internationally. The scholars and proponents of each religion stress on the input of their 

religious, political and social values to be contributed and replace the existing values and 

norms. The most likely part of Islam in the context of contemporary norms and values is 

going to be comprised of an illustration of the fundamental Islamic values which provides 

effectiveness and solidarity to the community, establishment and development; the values 

and philosophy stipulate a particular social constitution and interpersonal associations; 

taking temperance, restraint, harmony, serenity and equanimity as its fundamental values 

as against hostility, antagonism and vengeance. Apart from the damaging exposure 

around Islam and everything, one has to take practical steps for harmonization so as to 

ascertain synchronization.143 

                                                 
140 Hart, H. L. A. (1961) Concept, Clarendon Press, Oxford, p. 179. 
141 Ehrlich, Fundamental Principles of the Sociology of Law. (2010). In Encyclopædia Britannica. Retrieved September 
22, 2010, from Encyclopædia Britannica Online: http://www.britannica.com/EBchecked/topic/222201/Fundamental-
Principles-of-the-Sociology-of-Law 
142 El Fadl, K. A. (2001). Rebellion and violence in Islamic Law, Camberidge University Press, UK, p. 15-19. 

143 Akgunduz, A.  Norms and Values in Islam @ www.uga.edu/islam/norms_values.html 
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2.9.1 The frame work of Muslim Values 

 

Values are those concepts and ideals which move individual and collective behavior of 

man in the transactions of life. Islamic values are next to the nature of man, and are 

complimentary to his moral and spiritual evolution. That which blocks this path or acts as 

a hurdle is considered as an un-Islamic value: these are ill-assorted to human nature-they 

originate in ignorance and ego; arrogance and eccentricity of man; and are the source of 

all misdemeanor of humanity.  

The central thesis of Islam is Tawheed (unity of God). The belief in the unity of God is a 

precondition intended for entering Islam. The Muslim affirmation of faith, the shahadah, 

declares:  

 

There is no god but Allah, Muhammad is the messenger of Allah. 

There are 99 attributes of Allah عز وجل; each attribute is a value which can raise man to 

the level of angels and the negation of which can mar his destiny. Man is the best of 

Allah’s creations and he has been gifted with the capability to adorn himself with Divine 

attributes. But he has the choice to use this capability or ignore it. He has his destiny in 

his hands. 

 

2.9.2 Constancy and modification in Islam 

 

A civilization must, of necessity, pass through various phases of change and a process of 

absorption and diversification. Its strength and weakness will be judged by its ability or 

inability to adjust to a changing environment, yet preserve its original distinctiveness and 

limitations.  

In its early phases, Islamic civilization came into contact with Greek, Roman, Persian, 

Indian and Chinese civilization. At each contact, Islamic civilization was able to filter the 

                                                                                                                                                 
 



- 78 - 
 

concepts and values of these civilizations, accepting and incorporating that which agreed 

with its fundamental principles and characteristics and rejecting that which was 

contradictory to its values and norms. It was thus able to derive benefits from these 

concepts and be radiant.  

Similarly, contemporary Muslim society has to adjust to change and to understand Islam 

with reference to changed conditions of life. Islam being eternal; by adjusting to change, 

it means that the passage of time per se increases the knowledge of mankind. The new 

knowledge may bring scientific and technological changes in society; some may have far-

reaching effects on the very structure of society. Islam has to be re-understood in the light 

of new conditions of life; failure to adjust to this change results in progressive decline. 

The Muslim society would result retrogression if it fail to transform the theoretical 

civilizational framework of Islam into an operational form. Yet, Islam not only 

recognizes change as real but also urges the Muslims to adjust to it.144  

Islam appeals its followers to study the history of nations. This appeal has a dual purpose, 

first, it reinforces the belief in God, in His greatness and sovereignty and thus locates 

man’s place in the universe. Secondly, by the study of rise and fall of nations, historical 

and social growth and decay, one can derive lessons for his own survival as Muslims. 

The Quran says: 

 

 

145 

 

                                                 
144 Wael B. Hallaq, (2001), Continuity and Change in Islamic Law, Cambridge University Press, McGill 
University, Montréal  
145 Al-Quran, Al Qasas, 28:58. 
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“and how many communities have we destroyed that were thankless for their 

means of livelihood and yonder are their dwellings which have not been inhabits 

after them save a little.” 

 

The problem then is how to separate the permanent from the temporary, the transient 

from the abiding. For righteousness cannot just be practiced by individuals in isolation. It 

has to be practiced in a growing and expanding society, so that the message of Islam is 

spread to humanity at large and does not remain the preserve of a few nations and groups.  

Islam is a holistic system with fundamental framework-articles of faith, basic injunctions, 

patterns of norms and values-which do not admit any modification with time, and an 

underlying dynamic which requires understanding with the passage of time.146 

The cardinal framework is eternal. Truth remains unchanged; but human conditions do 

not. It is the principles of Islam that are eternal; but not their space-time 

operationalization. The beloved prophet (صلي هللا عليه وسلم) and the rightly guided caliphs 

varied the application of the principles of Islam as the circumstances changed, but always 

within the parameters of Islam. They had fully understood the spirits of Islam. 

Technological progress, for example, changes the material involvement of man’s life. 

The progress of man’s thought direct the attention of man to new planes of understanding 

the nature of cosmos and poses new questions. Increased material involvement, increased 

social communication, rapid pace of living and the new development of thought subject 

the individual personality to new apprehensions and call for renewed adjustments. These 

changes call for readjustment in organizational and administrative, social and economic, 

national and international patterns of human activity. The underlying dynamics of Islam 

must be re-understood with these changed physical conditions. When Muslim society will 

understand the underlying dynamics of Islam, it would have progressive advance; when 

their creativity and imagination will gave way to rigid formalism and rituals, internal 

conflict and power struggle, it would have progressive decline.147 

 

                                                 
146John Obert Voll, (1994) Islam, Continuity and Change in the Modern World. Syracuse University Press. 
Syracuse, NY. P. 3 
147 Ziauddin S. (1979) The Future of Muslim Civilization, Leaper & Gard Limited, Bristol, Britain, p.41-51. 
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2.9.3 Islamic values can be divided into three groups 

Islamic values and needs are classified into three categories on the basis ground rules to 

bring welfare in the individual and collective life in social life. The hierarchy of this 

categorization goes like (1) necessities (dharuriyyat); (2) convenience (hajiat); and (3) 

refinements (kamaliat). Islamic legal theory of Usul ul Fiqh is based on the axiom that 

the basic purpose of all legislation is to recognize principles and norms by protecting and 

guaranteeing their necessities (al dharuriyyat) as well as fulfilling their importance (al 

hajiyyat) and their embellishments (tahsiniyyat).  The human essential principles 

comprise of life (al nafs), reason (al 'aql), descent (nasab), property (al-mal) and religion 

(al din). Islam is the major protector of these fundamental norms and principles and 

forbid any contravention of them.148 

 

2.9.3.1 Fundamental Values for All Human beings 

 

The imperative values for mankind, that needs to be preserved according to Islam, are 

five. Islam advise to keep harmony, peace and tranquility by preserving these 

fundamental values even tough how smallest or least possible for an adequate standard of 

life. The five fundamental values thus consist of capability for performance of ethical 

duty; security of life, acquisition of food, clothing and lodging, education, the right to 

work etc. 149At the present stage, the right to earn does not mean the right to live in 

comfort or luxury. Islam urges on the provision of these fundamental values for the 

subsistence of human beings.150 These values are to be provided, protected and respected 

by each state and individual.  

 

                                                 
148 Akgunduz, A. (2010) Norms and Values in Islam,  Journal of Rotterdam Islamic and Social Sciences, Vol. 1, 
No. 1,p 9-32 
149 Al-Allaf, Mashhad (2003) Mirror of realization: God is a percept, the universe is a concept, M. Al-
Allaf,p. 83-85 
150 Asgharali Engineer,(2003) On developing theology of peace in Islam, of Sterling Publishers, p. 177-179 
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A) Life (Physical Self): It consists of essential stuff like foodstuff, clothing, shelter, 

transportation, healthiness etc. Thus, physical self stand for the necessary 

substances needed for a healthy living and leading to a focused life. Islam, 

purport the violence as a grave sin, and regard human soul as a high esteem, as 

accentuated in the Holy Quran: 

151 

 

“whoever kills a human being for other than manslaughter or corruption and 

mischief in the earth, it shall be as if he had killed all mankind, and whoever 

saves the life of one, it shall be as if he had saved the life of all mankind. Our 

messengers came unto them of old with clear proofs (of Allah's Sovereignty), but 

afterwards lo! Many of them became prodigals in the earth” 

 

There has been abundance of crimes of international character that are threatening life, 

like drug trafficking and the trafficking of women and children that are uncontrollable 

                                                 
151 Al-Quran, Al-Maidah, 5: 32. 
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because of porous borders. Similarly, certain diseases have also been spread on a global 

scale that is a threat to humanity, like AIDS. Such epidemic diseases can only be 

restrained by a collective effort world-wide. The international borders are not that opaque 

to check the absorption of many contagious diseases. 

B) Religion: Religion is the prerogative of every human being and his primary right. 

Everyone has the right to choose and practice his religion without any coercion in 

adopting, practicing or hindrance. Religion endow with direction, harmony, 

serenity, contentment and objective in life and at the same time in surge in him 

the characteristics of honesty, righteousness, integrity and instruct man to avoid 

the vices. Allah عز وجل said 

152 

"Let there be no compulsion in religion: Truth stands out clear from Error...” 

 

The word “deen” in Arabic means ‘religion’ in its most general sense, the plural of which 

is Adyaan and from which the term Muqaaranat al-Ayaan is coined, i.e. Comparative 

Religion. In addition to this, the word deen also has a wider meaning encompassing all 

systems, ideologies or ways of organizing life whether originating from revealed sources 

or from the human mind. However when the word deen is used with the definite article 

                                                 
152 Al Quran, Al-Baqarah  2:256. 
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‘al‘ making “al-Deen”153 (The Religion) then the intended meaning is the religion of 

Islam. As Allah عز وجل says in the Qur’an 

154 

 

“Verily, the religion (al-Deen) with God is Islam”. 

 

From the Perspective of al-Deen, i.e. things which help preserve al-Deen are encouraged, 

promoted and obligated are belief in the foundations of the religion, adherence to the 

foundations of worship, seeking knowledge, Da’wah (Invitation). From the perspective 

of that which threatens al-Deen are discouraged, prevented and prohibited. Some 

examples are abandoning Shirk (Polytheism) and Kufr (Disbelief), avoiding the 

Muharramaat (Prohibitions), prohibition of false beliefs and ideas, enjoining the good 

and forbidding the evil, avoiding Bid’a (Religious Innovation).  

 

 

C) Intellect or Knowledge (Al Aql): The intellect of an individual comprise of 

brains or astuteness or way of thinking. This feature of human nature is addressed 

by Islam significantly by building the intellectual formation on solid basis. 

Knowledge is categorized into two main categories; basic or fundamental 

knowledge that should be protected by every individual and the specialized 

                                                 
153 deen is a submission, following and worship by man for the creator, the ruler, the subjugator in a 
comprehensive system of life with all its belief, intellectual, moral and practical aspects. 
154 Al-Quran, Al-Imran  3:19. 
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knowledge which should be protected by a small number of individuals in a 

society.155  

 

156 

 

“They ask you concerning wine and gambling. ‘Say: ‘In them is great sin, 

and some benefit, for men; but the sin is greater than the benefit.” 

 

D) Family Life and Offspring (Al Nasab): al-Nasab is a noun formed from the Arabic 

verbal root nasaba which means ‘to relate‘, ‘to trace ancestry’ or ‘to attribute‘. In our 

context, al-Nasb means ‘geneology‘ or ‘extraction‘ and refers to one’s ancestors, from 

parents to grandparents, great grandparents and so on. al-Nasl is also a noun, formed 

from the Arabic verbal root nasala meaning ‘to procreate‘, ‘to sire‘ and ‘to beget‘. It 

                                                 
155 Akgunduz, A. (2010) Norms and Values in Islam,  Journal of Rotterdam Islamic and Social Sciences, Vol. 1, 
No. 1,p 9-32 
156 Al-Quran, Al-Baqarah 2:219. 
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means ‘descendents‘, ‘offspring‘ and ‘progeny’ and refers to the opposite of al-Nasab, i.e. 

one’s descendants, from children to grandchildren and so on.157 

The English term ‘lineage’ carries the meaning both an-Nasab and al-Nasl and is 

effectively all those people in one’s family geneology. The protection of the line itself is 

the intended meaning when we say Hifdh al-Nasb or Hifdh al-Nasl, i.e. Protection of 

Lineage as the protection of the lives of people in this line is covered by the maqsad 

Hifdh al-Nafs, i.e. Protection of Life. 

Those things which help preserve al-Nasab and al-Nasl are encouraged, promoted and 

obligated. Prescription of Marriage with its Associated Conditions, Recognition and 

Acknowledgment of One’s Descendents. Those things which threaten al-Nasab and al-

Nasl are discouraged, prevented and prohibited. Prohibition and Punishment of Zina 

(Fornication and Adultery) 

 

158 

 

“And come not near to unlawful sexual intercourse. Verily, it is a 

shameful deed and an evil way.” 

 

 

Prohibition of Illicit Intermingling of the Sexes,  

 

                                                 

157 Nasab: Connection, pedigree, genealogy” designates the most fundamental organising principle of 
Arab society. It would seem to be an inheritance from the earliest times.  Rosenthal, F.. "Nasab." 
Encyclopaedia of Islam, Second Edition. , 2012. Reference. 10 March 2012 
<http://referenceworks.brillonline.com/entries/encyclopaedia-of-islam-2/nasab-SIM_5807> 

158 Al-Quran, 17:32. 
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159 

 

                                                 
159 Al-Quran, Al-Nur 24:30-31. 
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“Tell the believing men to lower their gaze and be modest. That is purer for them. 

Lo! Allah is aware of what they do. And tell the believing women to lower their 

gaze and be modest, and to display of their adornment only that which is 

apparent, and to draw their veils over their bosoms…” 

 

 

Prohibition of Abortion and Infanticide, 

 

 

160 

“Kill not your children for fear of want: We shall provide sustenance for them as 

well as for you. Verily the killing of them is a great sin.” 

 

One’s lineage and family are classified as one of the darooriyaat in Islamic Law and their 

protection is one of the prime maqasid of the Islamic Law.  

 

E) Wealth (Al Mal): In Arabic “al-Maal” is translated as ‘property‘, ‘possessions’ and 

‘wealth.’ The Arabic word maal is said to come from the root verb maala which means 

‘to digress’ or ‘to turn away’ as “maala bihi al-Qalb” (the heart is turned away or 

                                                 
160 Al-Quran, Al-‘Isra 17:31. 
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deviated by it).161 This correlates to the famous saying that money is a necessary evil. It 

may well be at the root of many of society’s problems, indeed the current financial crisis 

is evidence of this, but it is an essential commodity for us to live and so is classified as 

one of the darooriyaat, the protection of which is one of the Maqasid of the Shariah.162 

Those things which help preserve and maintain al-Maal are encouraged, promoted and 

obligated, e.g. Encouragement of Trade (Tijara) and Investment (Istithmaar),  

Permissibility of Private Ownership (Milkiyya Khaassa); Charity (Sadaqah);  

 

 

163 

 

“The parable of those who spend their substance in the way of God is that 

of a grain of corn: it groweth seven ears, and each ear Hath a hundred 

grains. God giveth manifold increase to whom He pleaseth: And God 

careth for all and He knoweth all things.” 

 

Those things which threaten al-Maal are discouraged, prevented and prohibited, e.g. 

Prohibition of Usury (Ribaa). 

                                                 

161 Wealth Worldly possessions and property. In this sense, “wealth” occurs often in the Qūran. The most 
common term for it, māl and its plural amwāl, prevails in the later (Medinan) sūras  
Bonner, Michael. "Wealth." Encyclopaedia of the Qurān. , 2012. Reference. 10 March 2012 
<http://referenceworks.brillonline.com/entries/encyclopaedia-of-the-quran/wealth-SIM_00454> 

162 Akgunduz, A. (2010) Norms and Values in Islam,  Journal of Rotterdam Islamic and Social Sciences, Vol. 1, 
No. 1,p 9-32 
163 Al-Quran, Al-Baqarah 2: 261. 
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164 

“Those who devour usury will not stand except as stand one whom the Evil one by 

his touch Hath driven to madness. That is because they say: “Trade is like 

usury,” but Allah hath permitted trade and forbidden usury. Those who after 

receiving direction from their Lord, desist, shall be pardoned for the past; their 

case is for Allah (to judge); but those who repeat (the offence) are companions of 

the Fire: They will abide therein (for ever).” 

 

2.9.3.2 Secondary Values: Conveniences (al hajiyyat) 

 

It is translated as the “needs,” and defined as meaning “those things which are needed for 

the protection, establishment and execution of the darooriyaat. They are those things 

which are not prescribed in isolation, rather in support of the essentials”. 

Conveniences are those belongings and possessions that prove to be removing all the 

impediments and hurdles in life; though they are not essential like the five fundamental 

values for preserving life. The possessions include the car, carpet or clothes, that one can 

cope without but they are necessary for comfort and ease in life. 

 

2.9.3.3 Luxury Values: Refinements (al tahsiniyyat) 

 

It is translated as the “embellishements,” and defined as meaning ‘those things which 

help in the completion of the essentials and whose presence is more preferable than their 

absence’. The substance matter in this type consists of those utilities that are for the 

luxury rather than just for convenience. They serve the purpose of removing difficulty as 

                                                 
164 Al-Quran, Al-Baqarah 2:275. 
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well as enhance the luxury. For instance, a car is regarded as object of convenience, while 

a chauffeur-driven car is a refinement165. 

 

2.9.4 Islamic Norms 

Islam has paid great attention to norms, which can protect basic values. All Islamic norms 

relating to basic values, can’t be explained, but five important norms are mentioned here: 

2.9.4.1 Self Interest vs. Self sacrifice 

Islam supports the concept of self-sacrifice. It believes that secret of progress lies in self-

sacrifice, and in holding the nation's good above personal advantage. Every Muslim 

should utilize all his effort and energy for the society he belongs to. Such efforts would 

be rewarded by Allah not only in this world but hereafter also.166 

 

2.9.4.2 Extravagance vs. Frugality 

A concise, coherent, and uniform understanding of Islamic economic system provides a 

great deal of interpretation, flexibility, and arbitrariness for the concepts “moderation” or 

“extravagance” in consumption and life style. 

Muslims’ expenditure pattern, except for some specific items, is not limited or 

constrained. “Moderate” and “lawful” spending, however, is repeatedly advocated by 

Islam.  Islam prohibits “extravagance” (Israf)167 and spending ones money on 

impermissible items (Tabzir)168. According to Qur’an,  

                                                 
165	Al-Allaf, Mashhad (2003) Mirror of realization: God is a percept, the universe is a concept, M. Al-
Allaf,p. 85-87 
 
166 Akgunduz, A.  Norms and Values in Islam @ www.uga.edu/islam/norms_values.html 
167 Israaf: Immoderateness, exaggeration in spending wealth and waste, covrs spending on objects which 
are permissible otherwise, spending on superfluous objects, spending on objects that are not needed and are 
incompatible with the standards of living of most of the population.  
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169  

“Squanderers are indeed brothers of the devil” 

 

170“Allah does not love people who waste what they have.” 

The prohibition of “extravagance” and “wasting of one’s wealth” is repeated in at least 13 

verses in Qur’an.  Accordingly, Muslim writers, almost invariably, assert that Islam 

advocates modest life and average standard of living.  Allah عز وجل should be thanked for 

his blessings and bounties and extravagance instead of Thanking Allah is a reason for 

loss and snubbing by Allah عز وجل. Parsimony and prudence is showing a kind of thanks, 

and reverence towards the Divine mercy exhibited in the rewards. 

2.9.4.3 Greed vs. Contentment 

The extravagance and lavishness take the individual being greedy, and there are three 

consequences of voracity. Profligacy and lavishness are the major reason of 

discontentment. Dissatisfaction is the first outcome of ravenousness, because one lose the 

                                                                                                                                                 
Tabzir: Spending wastefully on objects that have been explicitly prohibited by Shariah, irrespective of the 
amount of expenditure. 
168 Muhammad Ayub, (2009) Understanding Islamic Finance, John Wiley and Sons. 
169 Al-Quran….Surah Isra, 17:27 
170 Al-Quran, Al-An’am 6:141 & Al-Quran,  Al-Isra 17: 26. 
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enthusiasm and venture for the enterprise thus lead to discontentment; thus instead of 

offering Thanks to Allah عز وجل one gets lazy and make a complaint instead. 

Thus instead of being contented of his possessions that are scarce but legal, one tries 

means to acquire wealth via illegal means and less risk and the course of this the 

reputation and credibility of the person are given up. Another outcome of greed is the 

feeling of dissatisfaction and failure because of his undue desires and being dissociate 

from the support and affection for gaining such objectives. Subsequently, greediness 

makes a person selfish and insincere to others thus his acts are disliked by Allah عز وجل 

and all what he earns is the displeasure of Allah عز وجل. This outcome of ravenousness is 

most alarming and of great consequence.  

2.9.4.4 Generalizing a Crime vs. Personality in Criminal Law 

Islam puts the Quranic principle as its fundamental norm ‘No bearer of burdens can bear 

the burden of another’ thus on the analogy of same principle “No one is accountable for 

another’s mistake or crime.’ But the principal ideology of each state is that ‘For the sake 

of national cause one must sacrifice for common good and everything should be 

relinquished for the homeland’. Though appealing, this “primary principle of human law” 

gives rise to two great world-wards leading to the destruction and obliteration of 

mankind. While Islam rely on the principle of ‘no one is accountable for anyone else’s 

crime’ it determine the rightful justice for every human being.171 

The Holy Quran states about this situation: 

 

                                                 
171 ibid 
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172 

"Namely, that no bearer of burdens can bear the burden of another". 

The unanimous regulation of law is that evidence is necessary for declaring someone 

criminal. Similarly, the ground norm is that everyone is free from accusation unless 

proved opposite.  

2.9.4.5 Peace and Forgiveness 

Islam perceives peace and tranquility as the supreme objective and links it with salvation, 

thus providing an eschatological meaning to the term. A second approach of elucidating 

peace is psychological in its implication, as mental peace and satisfaction born of belief 

help believer stand in front of hardship devoid of fretfulness or hopelessness.  For the 

most part, a believer does not show any spiritual or mental instability while facing 

extreme dangerous situations, just because of his firm faith and sound beliefs. Another 

feature of the term peace has a universal approach; it manifest the pervasive certainty that 

humanity can never indulge in meanest crimes and always articulate for peace and 

prosperity for all humanity.  

Islam is the proponent of another very significant principle that no one should be vexed 

with another by coercion for more than three days and if there is no reconciliation 

possible, they should separate as there is a fear of continuous distress and vengeance.  

Islam advocates us not to seek to find faults in others, rather correct our own-self. If the 

opponent is treated with forgiveness, pardon, and magnanimity, it may lead to the path of 
                                                 
172 Al-Quran, Al-An’am 6: 164. 
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self-awareness that direct to penitence, which paves way for absolution and thus 

resolution is achieved leading to eternal peace.173  

2.10 Role of Religion in understanding Norms and Values 

The positive role of religion, specifically Islam cannot be ignored for the revitalization of 

moral principles having universal approach for the purpose of unification of humanity in 

achieving objectives of fairness, impartiality for all sections of society.  

Islamic Law is a heterogeneous set of legal traditions which are accomplished by 

customs, society, people and their understanding of and interaction with it. Legal 

practices and theoretical formulations of norms shape each other in a dialectical fashion. 

The formulations are based on the interaction between two social practices – the 

rendering of judgments in courts and tribunals on the one hand, and formulating 

normative theory about Islam on the other.174 So the jurists, in order to Islamic Law, take 

theoretical formulations into account and consider their sources, and the logic of their 

judgments, to provide new insights into judgments in various Muslim contexts. 

Muslim thinkers developed different views regarding the role of religion (Islam) in 

society between two polar positions. The religious modernists advocate the 

modernization of society and restrict the application of religion to private sphere of life, 

i.e. they tend to separate the religion and state. At the other extreme are those thinkers 

who advocate the application of norms of religion as contained in religious law to all 

aspects of life, in particular social and public life. They want to base the actions on norms 

contained in Shariah (Islamic Law) with direct reference to the Quran and Sunnah. Apart 

from this ‘modernist’ and ‘orthodox’ approach, there are reformists who do not accept 

unconditionally all the external values (from West). Both the reformists and 

                                                 
173 Akgunduz, A. (2010) Norms and Values in Islam,  Journal of Rotterdam Islamic and Social Sciences, Vol. 1, 
No. 1,p 9-32 
 
174 Jean Jacques Waardenburg, (1978) Reflections on the study of religion, Walter de Gruyter. P. 281 
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traditionalists are orthodox in belief and practice, but they retain their different 

interpretations of what constitutes orthodoxy.175  

There is more interaction between people in the present age than in the earlier period. 

People have more exposure to the cultures, values and norms of each other globally that 

was not possible in the older times. The basic norms and principles within each culture 

directs towards protection of human rights and eradication the issues of social disparity, 

gender discrimination and human rights, and a collective effort for the fight against 

injustice for achieving global solidarity. Global solidarity tackles to the natural disasters 

and works united for eradication of poverty, hunger and safety of mankind.  

Islamic approach for the establishment of peace and welfare of humanity emphasize on --

the establishment of social peace, moderation and snubbing all destructive activities and 

permitting only the positive actions. Thus positivity and sense of brotherhood and 

sincerity is the hallmark that puts forward the necessity of association and unity. Islam is 

totally against any such association that may provoke negativity and disparity among the 

society like tribalism, racialism, and negative nationalism. 

 

 

 

 

 

 

 

 

 

                                                 
175 Katarzyna Jędrzejczyk-Kuliniak (2007). Islam and global governance:  approach or distance? Paper for 
the 6th CEEISA convention, University of Wroclaw, Wroclaw, Poland, 24-26 May 
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CHAPTER 3 

MUTABILITY AND IMMUTABILITY IN NORMATIVE 

ISLAMIC LAW 

 

3.1 Harmonizing Norms and the Dynamism of Islamic Law 

 

Formative period of Islamic law extensively discussed the relationship between 

Shariah176 and classical jurisprudence (Fiqh).177 The spatiotemporal dynamics of divine 

texts178 can be comprehended only by studying modern legislation (qanun)179 and 

International Law (Siyar).  A well-designed approach is needed to organize the numerous 

divisions of law into a joint and effective law structure in Muslim states.180 Abrogation 

(naskh) has been a primeval technique that was erudite from the Holy Quran181 to 

synchronize the norms that are inconsistent among numerous law divisions.182 

Abrogation annuls preceding regulations that are revealed to be conflicting with 

succeeding laws. A more sophisticated methodology employed in jurodynamics includes 

abrogation (to cancel or abolish the previous ordainment), specification i.e. to provide a 

condition for a rule, gradualism, and cyclical desuetude, to systematize variant law 

divisions which add to the similar Law structure. This approach provides Shariah a 
                                                 
176 The word Shariah is used interchangeably with the Basic Code, means the Quran and the Prophet's Sunnah, the 
primary sources of divine law. Rehman, F. (1979).Islam, The University of Chicago Press, Chicago, p. 119-147; 
Anderson (1960) The Significance of Islamic Law in the World Today. The American Journal of Comparative Law, 9 
(2), p. 187-198; Noor Mohammed (1988). Principles of Islamic Contract Law, Journal of Law and Religion, 6 (1), p. 
118-125. 
177 Fiqh is essentially a body of opinions derived from the Basic Code. Classical fiqh means both legal methods and 
substantive opinions formulated in the formative (qanun) period of Islamic history (AD 632-892). Fiqh, in a more 
general sense, means classical fiqh as well as its development in subsequent centuries. Khan, L. A. (2003). Theory of 
Universal Democracy, Kluwer Law International. 
178 The idea of juro-dynamics is deduced from the Quran. In describing the movement of sun and moon in celestial 
space, the Quran invokes the notions of orbit and motion. "It is not for the sun to overtake the moon, nor doth the night 
outstrip the day. They float each in an orbit (according to law)." Al-Quran, Sura Yasin 36:40. This verse of the Quran 
contains the idea of law in motion, an idea that represents both discipline and movement. God's law is neither static, nor 
chaotic. Jurodynamics is the study of Islamic law as a dynamic normative system subject to God's Law. 
179 Qanun means modern positive law consisting of national and provincial constitutions, statutes, regulations, court cases, 
precedents, and other rules that a Muslim state promulgates in its legal system. Rehman (1962). 
180 A Muslim state is one where the majority of the population identifies with the religion of Islam; an Islamic state is a Muslim state 
that upholds the supremacy of the Shariah. 
181 Al-Quran, Sura Al-Baqarah 2: 106.  

182 Bonner, M. D. ((2006). Jihad in Islamic History , Princeton University Press, Princeton, p. 24. 
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positive fluid energy that can meet the spatiotemporal needs by changing its forms, while 

remaining not in opposition to the concept of immutability of Shariah.  

West is asserting on the note that Shariah183 should be invalidated in order to encounter 

the recent communal, financial, and social requirements of Muslim populace.184
 Shariah 

has been stridently objected on the basis of accusations regarding women rights,185 

modernization of lending practices, and ‘cruel and unusual punishments,186 freedom to 

change religion,187 misconduct to non-Muslims and implementation of regulations and 

principles ‘invented’ hundreds of years ago.188 A few of these critics are Muslims too, 

though many among them are not; they include people from respectable academic circles 

to the influential politicians having authoritative powers too.189
 A few non-Muslim 

opponents correlate the Shariah laws as being tyrannical and the Muslims been specific 

to aggression and terrorization.190 Some countries separate state from Shariah; the most 

likely example is Turkey, which enforced secular non-amendable constitutional 

provisions for separation of state from Shariah.191  

To withstand such criticism, those Islamic countries that had some Muslim states that 

have included some of the Western laws in the colonial period are now re-examining 

their principles and system of belief to harmonize them in synchronization to the Shariah. 

A number of Islamic countries have included a clause for the supremacy of Shariah in 

their state constitutions that all laws which are not in accordance with the Shariah rules 

                                                 
183 The word "Shariah" is generally associated with Islamic law or anything Islamic or Islam-based. This broad 
meaning of the Shariah, however, discounts important distinctions between divine law and its juristic opinions.  
184 Nasr Abu Zeid, a professor at Cairo University in Egypt, argues that the Shariah texts are products of their 
spatiotemporal realities. Abu-Zeid, N. H. (1999). The Sectarian and the Renaissance Discourse, Journal of Comparative 
Poetics, The American University of Cairo, 19, p. 207-218. 
185 Wing, A. K. (1994) Custom, Religion, and Rights: The Future Legal Status of Palestinian Women, Harvard 
International Law Journal, 35 (149), p. 158-159; cf. Bahramitash, R. (2004) Myths and Realities of the Impact of 
Political Islam on Women: Female Employment in Indonesia and Iran, Development in Practice Journal, 14, p. 508. 
186 Schabas, W. A. (2000) Islam and the Death Penalty, William and Mary Bill of Rights Journal, 9, p. 224-229. 
187 Barfield, T. (2008) Culture and Custom in Nation-Building: Law in Afghanistan, Maine Law Review, 60, p. 349-
359. 
188 Khan, L. A.  (2006) Free Markets of Islamic Jurisprudence, Mishigan State Law Review, 1487, p. 1542-1555. 
189 Huntington, S. (1996) The clash of Civilizations and the Remaking of World Order.Simon * Schuster, NY,  p. 57-
117Akhavi, S.  (2003) Islam and the West in World History, Third World Quarterly, 24 (545) p. 558-559.  
190 Hallaq,W. B. (2003) Muslim Rage and Islamic Law, Hasting Law Journal, 54 (1705) p. 1705; Khan, L. A. (2006) The 
Essentialist Terrorist, Washburn Law Journal, 47 (45) p.54 . 
191 Turkish Constitution articles. 3-4. 
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or violate Shariah injunctions would be abrogated.192 In that context most of them refrain 

from signing international treaties that have some incompatible provisions and show their 

reservations over them.193 Even the Muslim community residing in non-muslim countries 

is also striving for their right to live their life in accordance with Islamic principles and 

they have succeeded in some places too.194 In the United Kingdom, and USA, Muslims 

have been given the right to enforce their contracts in compliance with Shariah laws in 

Shariah courts.195 

 

3.2 Relationship between Islamic Law and Modern State 

 

The relationship between the modern state and the Islamic Law can be explored by a 

study of three models. It’s a customary practice to demand that Islam be privatized, and 

state be separated from the Islamic Law (Shariah).196 In such secular state, Muslims may 

have freedom to practice their religion in their private affairs but they cannot voice for 

enforcing Islamic laws or to bring violating laws in reverence to the Basic Code,197 i.e. 

Quran and Sunnah. An outcome would be that Shariah ordainments may be abrogated by 

a secular state. This is given as first model, the Separation Model. 

The second model i.e. the suppression model is vigorously against any public or private 

admittance of Shariah and thus opposes the enforcement of Shariah rules in any public or 

private sphere of life.198 Communism is its best example, which is no more an appealing 

philosophy for many but akin philosophies might develop for trying to eliminate the law 

                                                 
192 Afghanistan Constitution ch. 1, article 3; Constitution of the Islamic Republic of Pakistan article 227; cf. Egypt 
Constitution article 2. Robbert Woltering, (2002), The roots of Islamist popularity,1135-1140. 
193 Howland, C. W. (1997) The Challenge of Religious Fundamentalism to the Liberty and Equality Rights of Women: 
An Analysis Under the United Nations Charter, Columbia Journal of Transnational Law, 35 (2) p. 271-372. 
194 Reed, M. D. (2004). Western Democracy and Islamic Tradition: The Application of Shari'a in a Modern World, 
American University International Law Review, 19 (3) p. 486-87. 
195 Mark Rice-Oxley, (2008). Archbishop Controversy: Does Shariah Have a Role in Britain?, Christian Science 
Monitor, Feb. 12; Ali A. Mazrui, (2004). Islam and the United States: Streams of Convergence, Strands of Divergence, 
Third World Quarterly, 25 (5) p. 793. 
196 Thomson, W. (1937). The Renascence of Islam, Harvard Theological review, 30 (2) p. 51-56. 
197 Khan, L. A.  (2003). The Reopening of the Islamic Code: The Second Era of Ijtihad, St. Thomas Law Journal, 1, p. 
341.  
198 Froese, P. (2005). I am an Atheist and a Muslim': Islam, Communism, and Ideological Competition, Journal of 
Church & State, 47 (3) p. 473-503. 
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structure of Shariah completely. This suppression model is strongly opposed to the 

Shariah.  

Third model is Fusion model. In some states the Quran and Sunnah are the utmost Laws 

and the state enforce the Shariah regulations through administration and courts; also 

reject and replace the existing rules that are not in line with or contrary to Shariah. New 

laws are to be made keeping in view if they are not incompatible with Islamic law, thus 

no separation of public and private spheres of life. This is fusion state.199 The fusion state 

attempt to enforce Shariah laws in all matters and they respect the rights of non-Muslims 

while Islam being the dominant religion. Though its not necessary for a fusion state to be 

a theocratic state too In spite of this a number of Muslim countries have adopted fusion 

model or in the course of developing into fusion states.  

Dynamism of Shariah influences the state law apart from if the Muslim state is secular, 

suppressive, or fusion. Taking the example of theory of thermodynamics in physics, the 

Shariah is also hypothesized as a kind of energy that changes it forms and cannot be 

created or destroyed.200 The forcible suppression of Shariah norms in history shows that 

like the Law of Conservation, when suppressed Shariah challenge suppressive 

institutions by bringing about resistance in local communities and generate vexatious 

consequences.201 

The analogy to the Law of conservation raises the issue if Shariah had shown no 

flexibility or the normative instruction alters with changed situations. The example of 

thermodynamics then gives the solution by demonstrating Shariah as a dynamic energy 

that creates equilibrium by flowing into diverse legal regimes. So Shariah has the 

capacity to absorb the diverse legal norms in complex situation of national or 

international context. There is a central part that cant be altered and is permanent but the 

evolutionary forces makes Shariah more accommodating that beyond that central hub, 

normative changes can be accepted. 

                                                 
199 A fusion state is synonymous with an Islamic state. 
200 Allen, J. P. (2008). Biophysical Chemistry, Wiley-Black-well, Oxford, P. 23 ; Irshad Abdal-Haqq, (2002). Islamic 
Law: An Overview of its Origins and Elements, Journal of Islamic Law and Culture, 7 (1) p. 27. 
201 Vikor, K. (2005). Between God and the Sultan: A History of Islamic Law, C. Hurst and Co. London, p.  254. 
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The traditional theory of abrogation as deduced from the Holy Quran and the Sunnah is 

in confrontation with fusion state sometimes. Fusion states have been following the 

Qanun that has been derived from statutes, codes and cases other than Quran and the 

Constitution they follow also are based on norms that are deduced from different 

divisions of law that happen to be formulated from sources other than Fiqh and the Basic 

Code.202 Such international agreements, and values are not necessarily in agreement with 

Basic Code; while customary international law still consider them normatively 

permanence and universal.203 Like the declaration of Human Rights and Treaties on 

rights of women are treated as ‘sacred’ as they infuse in them the values that are 

considered universal in a civilized human society despite their diversity in race, culture 

and religion.204
  The relationship between Shariah and international law thus has to be 

studied to find out the incompatibilities between these two legal methods. 

 

3.3 Legal Methods for utilization of Normativity in Islamic Law  

 

Muslims consider the Shariah’s universality and applicability of the Quran and the 

Sunnah in all times, which is supported by the progress of normative Islamic law in 

spatiotemporal contexts.205 This premise of being universal means that the Shariah has 

been evolving and responding to the variety of circumstances arousing since Quran was 

revealed and addressing the socio-economic, and religio-political needs till now.206 

Shariah acclimatize itself and grasp the customary norms in cultures and empires, wide-

ranging from Syria, Iraq, Spain, Persia, Egypt and India and UK.207 
 

In this context, Shariah adopts certain legal methods to understand and harmonize the 

application of Divine text in varied conditions for the establishment of a consistent legal 

system. These legal methods will help explaining the seemingly incompatible textual 

provision and their application to other bodies of law, once resolved.  

                                                 
202 Kelsen, H. (1991). General Theory of Law and State, Clarendon, Oxford, p. 115.  
203  Glendon, M. A. (1998). Knowing the Universal Declaration of Human Rights, Notre Dame Law Review, 73, p. 1153 
204 Khan, L. A. (2003). A Theory of Universal Democracy: Beyond the End of History, Kluwer Law International,  p. 81-112.  
205 Hana, M. B. (1985). Usul al-Fiqh Through a Manuscript of al-Jassas, Journal of American Oriental Society, 105 (6) p.  623-627. 
206 Encyclopedia Britannica Online,Shariah,http://www.britannica.com/EBchecked/topic/538793/ShariahOast@20/3/ 09. 
207 Alfitri, (2007). Expanding a Formal Role for Islamic Law in the Indonesian Legal System: The Case of vfu 'amalat, Journal of Law 
and Religion, 23 (1) p. 249-270. 



- 101 - 
 

3.3.1 Abrogation  

 

Islamic law has a great methodology to settle the incapability between the two rules, i.e. 

abrogation. When two different rules exist about the same situation, then one that was in 

later time would abrogate the prior one. Time frame of such rules mainly decides that 

which rule will yield to another. The will of the sovereign, issuing the rules, may change 

according to normative will over the content of the rule. In Islamic Law, the rule of 

Abrogation has been supported by the verse 

 
 

208 

 

 
"None of Our revelations [signs] do We abrogate or cause to be forgotten, but We 

substitute something better or similar: Knowest thou not that Allah has power 

over all things?" 

 
 

 
The concept of abrogation have shared features with modern legal concepts like repeal, 

overruling, pre-emption and prioritizing conflicting norms. It makes a legal system more 

adaptable to changing circumstances by exercising the power to abrogate; it modify and 

abolish the laws that are inconsistent with changed values.209
 

 

 
                                                 
208 Al-Quran, Sura Al-Baqarah 2:106. 
209 Von Deneffer, A. (1983).  'Ulum ul Quran: An Introduction to the Sciences of the Quran, Islamic Foundation, UK,  
p. 87-91. 
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3.3.2 Specification  

 

Specification is another very important methodology distinct from abrogation, a very old 

characteristic in Islamic jurisprudence.210 Where abrogation completely invalidates the 

rule, specification suggests an exception, prerequisite, constriction, qualification or 

expansion to the application of the rule. The best example of specification is explained in 

the following injunction of proscribing the drinking of wine. The holy Quran mentions 

 
 

211 

 

 

“O you who have believed, do not approach prayer while you are 

intoxicated until you know what you are saying or in a state of janabah, 

except those passing through [a place of prayer], until you have washed 

[your whole body]. And if you are ill or on a journey or one of you comes 

from the place of relieving himself or you have contacted women and find 

no water, then seek clean earth and wipe over your faces and your hands 

[with it]. Indeed, Allah is ever Pardoning and Forgiving.” 

                                                 
210 Op. cit. Bernard, p. 626; Shehaby, N. (1982). Illa and Qiyas in Early Islamic Legal Theory, Journal of American 
Oriental Society, 102 (1)  p. 27-46. 
211 Al-Quran, Sura An-Nisa 4:43.  
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Then the complete prohibition of intoxicants came in the verse revealed later 

 
 
 
 

212 

 

 

“O you who have believed, indeed, intoxicants, gambling, [sacrificing on] 

stone alters [to other than Allah], and divining arrows are but defilement 

from the work of Satan, so avoid it that you may be successful.” 

 

 
Thus the first rule was extended and its range was broadened. Here the first rule is not 

abrogated as all Muslims are still obligated not to say the prayers in the state of 

intoxication, as worship in state of distracted rationality makes it de-valued; but the later 

verse expands the scope of first verse.  

If all the verses of the Holy Quran be examined in this context, it would be easier to 

determine with the time frame of the verse revealed that wither it restrict the rule or 

widens its scope. Thus through specification, the incompatible rulings in the Holy text 

can be sorted and methodologies like, inter-scriptural and intra-scriptural abrogation may 

be avoided; as the jurists are not qualified to abrogate divine law. Interpretive speculation 

however can be applied by the courts to meet justice, in the interest of people. 

 

 
 
 

                                                 
212 Al-Quran, Sura AI Maidah 5:90. 
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3.3.3 Gradualism  

 

The purpose of modifying and explaining revelations is to show that the divine legal 

system is also flexible and adapt to changing circumstances, thus making it evolutionary 

dynamic and not statically rigid. Thus in order to adapt to the evolutionary changes, a 

legal system is receptive to modifications and rationalization. When Shariah interacts 

with another system, it preserves specific norms, local customs, cultural traits and laws 

that are not incompatible with Shariah213 thus making selective adaption.  

Gradualism is another significant principle that uphold a process of practical slow 

changes for progression of legal rules. It is closely related to stagism (atwar) which is the 

process explained in the Holy Quran as 

 

214 

 

"What is amiss with you that you cannot look forward to God's majesty, 

seeing that He uphold has created [everyone of] you in successive 

stages?" 

 

These two processes bolster each other is the course of development of normative 

processes. The example of prohibition of drinking alcohol may again be quoted here. 

Firstly, it was instructed not to consume alcohol when stand for worship. 

                                                 
213 Rahim, A. (1907). A Historical Sketch of Mohammedan Jurisprudence, p. 101-103. 
214 Al-Quran, Sura Nuh 71:13-14. 
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215 

“O you who have believed, do not approach prayer while you are 

intoxicated until you know what you are saying or in a state of janabah, 

except those passing through [a place of prayer], until you have washed 

[your whole body]. And if you are ill or on a journey or one of you comes 

from the place of relieving himself or you have contacted women and find 

no water, then seek clean earth and wipe over your faces and your hands 

[with it]. Indeed, Allah is ever Pardoning and Forgiving.” 

 

This rule was then extended and some aspects of alcohol were considered beneficial. 

                                                 
215 Al-Quran, Sura An-Nisa 4:43. 
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216 

 

“They ask thee about intoxicating liquors and games of chance. Say: in 

both of them is great sin and some advantages for men and therein is 

greater sin than their advantage.” 

 
Lastly, after gradual prohibition, the Quran categorically banned alcohol and all 

intoxicants. 

 

217 

 

“O you who have believed, indeed, intoxicants, gambling, [sacrificing on] 

stone alters [ to other than Allah], and divining arrows are but 

defilement from the work of Satan, so avoid it that you may be successful” 

 

                                                 
216 Al-Quran, Sura Al-Baqarah 2:219. 
217 Al-Quran,, Sura Al Maidah 5:90. 
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And the ones who renounce form intoxicants are given tidings of success. Therefore, 

gradualism is an enhanced method for inculcating the behavioral changes in an effective 

and pragmatic manner.  

A distinguished authentication of gradualism is the revelation of the Holy Quran over a 

period of 23 years. The Quran describes the gradual process of revelation necessary for 

comprehending the depth of Islamic teachings in the verse 

 
 

218 

"Those who reject faith say: 'Why is not the Qur'an revealed to him all at 

once?' Thus (is it revealed), that We may strengthen thy heart [and 

understanding] thereby, and We have rehearsed it to thee in slow, well-

arranged stages, gradually." 

 

3.3.4 Cyclical Desuetude  

  

This is another significant principle in Islamic law that allows norms to modify 

themselves in specific spatiotemporal prospect. Cyclicality signifies rotational alterations 

varying in communities differentiating on the basis of faith, 

 

                                                 
218 Al-Quran, Sura Al-Furqan 25:32. 
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219 

 

“Then We exchanged in place of the bad [condition], good, until they increased 

[and prospered] and said, "Our fathers [also] were touched with hardship and 

ease." So We seized them suddenly while they did not perceive.” 

 

Hardship and intellect 

 
 

220 

“He said, "Knowledge [of its time] is only with Allah, and I convey to you 

that with which I was sent; but I see you [to be] a people behaving 

ignorantly.” 

 

 

In the words of Quran: 

 

                                                 
219 Al-Quran, Sura Al-A'raf 7:95.  
220 Al-Quran, Sura Al-Ahqaf 46:23. 
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221 

 

"And We dispersed them as [separate] communities allover the earth; 

some of them were righteous, and some of them less than that: and the 

latter We tried with blessings as well as with afflictions, so that they might 

mend their ways." 

 
 
The idea of cyclical desuetude espouses a cyclical normative structure that conform the 

immutability of Quran and Sunnah, as they are universal and for all times to come. It 

asserts that the injunctions of Shariah are not invalidated, but their applicability is not 

possible in all circumstances and in all communities. In contemporary legal terminology, 

the word "desuetude", encapsulates the non-use of legal norms.  

There are certain Shariah rules that are operative and non-operative on the basis of 

cyclical desuetude. The spatiotemporal needs ascertain the applicability of certain norms 

in certain circumstances. Shariah rulings are not invalidated or cancelled, they are just 

not operative.  

Shariah warfare commands are effective only when a country is in state of war. However, 

some rules are to be followed in a battlefield.222 Despite the stress of war, the Prophet 

 disapproved the assassination of non-fighters, women and children.223 (صلي هللا عليه وسلم)

Yet if some of them were killed accidentally, the prophet ( هللا عليه وسلم صلي ) did not accuse 

his companions for that.224 Even though the Shariah’s regulations for the state of war are 

eternal and absolute, yet they become operational only in war and not in peace, without 

                                                 
221 Al-Quran, Sura Al-A'raf 7:168. 
222 Khan, L.A.  (2006). An Islamic View of the Battlefield, University Law Review, 7, p. 57-64. 
223 Sahih Muslim, Kitab AI-Jihad wa'l-Siyar 19:4319. 
224 Sahih Muslim, Kitab AI-Jihad wa'l-Siyar 19:4321.  
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losing their validity. They are un-operative on account of not being needed so. In 

addition, Islamic law in the state of war may be implemented and applied so in one part 

of the world and not in the other. For example, in America, the Muslim community can 

invoke warfare prescriptions to conduct battles while several other Muslim communities, 

living in peace, may not term these regulation to be effective and operational in their 

respective regions. Thus the concept of spatio-temporality came into focus that describes 

the implementation of war regulations of Shariah related to the respective regions. The 

commands are not invalidated, but their practical usage depends on the warfare being 

actually taking place. The crime of thievery is a common offense in all societies and the 

Islamic prescribed punishment for theft225 is not protected from spatiotemporal 

cyclicality. However this punishment is deferred in the time of dearth and stays 

suspended till the famine ends.226 

Necessity suspends application of the prohibition, but the prescription cannot be 

suspended. There is also a distinction among short-term and perpetual state of disuse or 

inactivity. No one has the absolute authorization to make any amendment in Shariah 

regulations or even its eternal suspension; be it the law-makers, followers of religion or 

the head of the state. If this repealing of the Shariah regulation continues for a long 

period, even then it would be regarded as a valid and essential section of the Shariah.  

So it has been established that a Shariah ruling is community-specific. The law 

techniques like specification, gradualism and cyclical desuetude can help understand the 

normative principles disguised in divine commandments. 

 

3.4 Normative Relationship between Islamic Law and Qanun 

 

The normative relationship between qanun, Shariah and classical Fiqh is very 

important.227 The qanun is statutory man-made law in the Muslim countries.228 The 

                                                 
225 Al-Quran, Sura Al-Maidah 5:38. 
226 Al-Quran, Sura Al-Baqarah 2: 173. 
227 Yildirim, S. (2005). Aftermath of a Revolution: A Case Study of Turkish Family Law, Pace International Review, 
17, p. 347. 
228 Katz, M. H. (2007).  Pragmatic Rule and Personal Sanctification in Islamic Legal Theory, Stanford University Press, 
Stanford, California, p. 93-94. 
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qanun consists of set of laws, policies, and decrees endorse or implemented within a 

political organization such as a state.229 

The formation or legalizing the qanun through parliament, courts or constitutions, vary in 

different countries including democratic, royal, military, theocratic or secular states that 

make qanun an integral law for state. In many Muslim states, common law, i.e. judges 

interpretation of laws depicted in court’s decrees, is an integral part of the qanun. 

 

3.4.1 Shariah and State Law 

 

The Shariah is comprised of Quran and Sunnah and universal in nature, while the qanun 

is principally territorial in capacity, attached with the nation-state.230 The qanun in 

Pakistan is different from the Islamic countries of rest of the world. Any decree declared 

in Indonesia has no legal obligation or consequence in Nigeria, similarly any matter 

resolved under Iran’s qanun is of no consequence in Pakistan. Each state structure its 

own qanun, though they may get assistance from the qanun promulgated in other Muslim 

countries.  

This helps in diversity of customary and legal norms and inscribed in each country’s 

qanun while remaining associated with Shariah law. For example, Saudi Arabia's 

constitution affirm Quran and the Sunnah of the Holy Prophet (صلي هللا عليه وسلم) to be the 

supreme Law231 thus it subjects national qanun to universal Shariah. On the other hand, 

Turkey separates state and religion making constitutional note which states, there will "be 

no interference whatsoever by sacred religious feelings in state affairs and politics."232 

The disparity shows that the qanun in Muslim states may vary from distinctly religious to 

boldly secular.233 

                                                 
229 Sfeir, G. N. (1998). Modernization of the Law in Arab States: An Investigation into current Civil, Criminal and 
Constitutional Law in the Arab World, Austin and Winfield, San Francisco,  p. 27. 
230 Mallat, C. (2004). From Islamic to Middle Eastern Law: A Restatement of the Field, American Journal of 
Comparative Law, 48, p. 209. 
231 Arabia Constitution article 1 
232 Ibid. preamble 
233 Vikor, K. (2005). Between God and the Sultan: A History of Islamic Law, C Hurst and Co, London,  p. 254. 
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In Muslim states, the qanun is made by legislators who are not necessarily Law-makers. 

Substantively, though, the state law hardly ever contradicts the Shariah. Generally, the 

state law is not going to permit the matters proscribed in Shariah and vice versa 

It is generally argued that the Shariah is shares the boundary or congruent with natural 

law.234 Positive or man-made law is ephemeral, history of development, alterable, and 

even can be repealed. Conversely, natural law is eternal, interminable, fixed and free of 

historical bounding.  

The concept of spatio-temporality i.e. the two dimensional feature of space-place and 

time states that positive law developed from specific perspective of a particular place and 

time. Natural law is perpetual and positive law has dynamism, entrenched in societal, 

fiscal, and political realism. It is transitional and modify with phases. It originates from 

people’s preferences and determination. Positive law varies in different countries.  

Although natural law is congruent with Shariah, but the relationship between Shariah 

and qanun is still ambiguous.235
 Qanun is separated from Shariah in some of the Muslim 

countries, but the concept that law originates from people’s will cannot be accepted in a 

Muslim State as they have a faith that sovereignty belongs to Allah عز وجل. That is the 

reason that positive law can never be highest law as Shariah is supreme. With the given 

peculiarity it can be established that State law is specific to particular region, have a 

space-time feature, transitional and quick to respond to the requirements of Islamic states 

and communities be they social, political, economic, but has to follow Shariah limitation.  

 

3.4.2 Fiqh and Qanun 

 

The normative relation between qanun and Fiqh is another important aspect to be studied. 

There is an intrinsic conflict between these two units of law. Classical Fiqh assimilate the 

legal prudence of earlier times.236
 Jurodynamics treats qanun and Fiqh at the same level. 

                                                 
234 Vikor, K.  (2005). Between God and the Sultan: A History of Islamic Law, C Hurst and Co, London,  p.  208-09. 
235 Katz, M. H. Op. cit. p. 93-94.  
236 Mallat, C.  (2000). Commercial Law in the Middle East: Between Classical Transactions and Modern Business, American 
Journal of Comparative Law, 48, p. 81. 
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Their relationship can be best understood by parallel understanding, rather than vertical 

hierarchy.  

In qanun and Fiqh deliberations, the divine texts are to be studied separately from juristic 

interpretations of these texts.237 Shariah constitute the divine texts i.e. the Holy Quran 

and the Sunnah of the Holy Prophet ( مصلي هللا عليه وسل ), while Fiqh constitute the 

interpretation of Divine text. The Quranic text is immutable and the Prophet's Sunnah 

preserved. Juristic elucidation of the divine text comprises the science of Fiqh. Generally 

any of the juristic interpretation can be given preference by the Muslims. An elucidation 

preferential in one period is not necessarily as congenial as in a different era. Whereas the 

divine rulings are unvarying and absolute, Fiqh is adaptable and pragmatic.  

The qanun is separated from the Fiqh, though both owe their origination to humans. 

Nevertheless they are categorized as separate entities of law on the basis of their 

significant distinctions. The Fiqh has been a derivation from the Holy Quran and the 

Sunnah of the Holy Prophet (صلي هللا عليه وسلم) involving the meticulous effort by the 

jurists through ages. But the distinction must be kept in mind that Fiqh has a separate 

identity and is not the Shariah, as one is man’s creation and the later is divine in its 

origin. As a matter of fact, Fiqh can be termed as the qanun that was developed in the 

classical period, with the exception that the qanun is linked to parliament as well as 

judges while the Fiqh developed among devoted jurists. 

When new Islamic states surfaced, the qanun becomes identical through progressive 

contemporary procedures of making laws and the product of legislature and courts.238 

Qanun is enforced via state mechanism of use of force to implement, while the Fiqh has 

required chosen acquiescence by means of supporting various jurisprudential madhahib. 

The qanun can incorporate the Fiqh rules and principles in their rulings and can be 

subject them to amendments and can abrogate a few among them too.  

To abrogate any ruling of a Fiqh does not mean the invalidation of the Shariah. In the era 

of taqleed, the Fiqh got such an aura of sacredness that the Fiqh rulings and the divine 

                                                 
237 Irshad, A. (2006). Islamic Law: An Overview of its Origin and Elements, p. 208; Vikor, K.  (2005). Between God and 
the Sultan: A History of Islamic Law, C Hurst and Co, London,  p. 254. 
238 Lauro, L. J. (1996). Toward Pluralism in Sudan: A Traditionalist Approach, Harvard International Law Journal, 37 
(1) p. 97-98. 
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text distinction started eradicating.239
 This attitude arouse as a consequence of excessive 

compliance to the legal opinions, fatawas and rulings of Prophet (صلي هللا عليه وسلم)’s 

companions.240 A doctrine regarding the classical interpretations of divine texts as sacred 

emerged in Islamic law.241  

The concept of Jurodynamics distinguished between divine texts and their interpretations. 

The juristic interpretations are to be revered as credible source, as retracting and denying 

from Fiqh is not permissible, principally for the reason that Fiqh is a Magnus-opium of 

law that cannot be overlooked and discarded completely. However, a past ruling of Fiqh 

can be altered, modified adapted or abrogated as they are neither immutable, nor beyond 

repeal. The Holy Quran states that:  

 
 
 

242 

"Past generations shall be accountable for what they have earned, and 

you what you have earned; and you will not be judged on the basis of what 

they did." 

 

 

The notion of being accountable signifies the experience and knowledge of past 

generations can be benefited from, but each generation has to be accountable for its own 

deeds.243
  

                                                 
239 Khan, L. A.  (2003). The Reopening of the Islamic Code: The Second Era of Ijtihad, St. Thomas Law Hournal, 1, p.  
365. 
240 Fadel, M. (2008). The True, the Good, and the Reasonable: The Theological and Ethical Roots of Public Reason in 
Islamic Law, Canadaian Journal of Law and Jurists, 21 (1) p. 5-50. 
241 Sfeir, G. N. (1998). Modernization of the Law in Arab States: An Investigation into current Civil, Criminal and 
Constitutional Law in the Arab World, Austin and Winfield, San Francisco, p. 4-9. 
242 Al-Quran, Sura Al-Baqarah 2:134. 
243 Al-Quran, Sura An-Nisa 4:41,4:103, Surah Maryam 19:59. 
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Fiqh adds in to the flexibility and dynamism of Islamic law by infusing in social, juristic 

and legal norms. The relationship between qanun and Fiqh is multifaceted and it varies 

among different Muslim states. Muslim states need to review a law draft is under 

consideration to check its compatibility with Fiqh. Likewise, qanun and Fiqh should be 

used in together in order to develop a new synchronization amid the two entities of law. 

In Pakistan, for example, the Islamic Ideological Council is established for reviewing the 

laws in the perspective of Quran and Sunnah and make recommendations for 

amendments, if necessary. 

As established that Fiqh rulings can be abrogated or altered but the stance of normative 

interaction between qanun and Fiqh, needs to be clarified regarding Ijma rulings as they 

are a product of consensus of jurists after the Prophet's death.244
 The methodology of Ijma 

was perpetual for all era to come. The consensus of Jurists in a modern diverse socio-

cultural age being arduous; the Ijma rulings are hard to obtain. Ijma can add in to the 

Islamic Law just as a legal approach to problems along with a basis of substantive 

rulings.245 Some Ijma rulings serve as binding precedents, while other do not come in the 

scope of qanun as they are theological in nature. The Jurodynamics theory permit the 

abrogation, alteration or modification of Ijma rule, on the basis of argument that they 

were devised by humans, thus cannot be treated as sacred, like divine texts and that 

Shariah is immutable, Ijma interpretations are not.246 The disinclination to amend or 

annul a former Ijma precedent occurs by the misunderstanding to regard both Shariah 

and Fiqh as unalterable sources of law.  

Although qanun can mutate and even revise an Ijma ruling, but it holds no authority to 

abrogate, annul or invalidate any Shariah prescription. When the qanun of a Muslim state 

is subordinated by Quran and Sunnah injunctions, Muslim state turns into an Islamic 

state.  

 

 
 
 

                                                 
244 Rahim, A. (1907). A Historical Sketch of Mohammedan Jurisprudence, Columbia Law Review, 61 (2)  p. 194.  
245 Burks, A. W. (1954). Constitution-Making in Pakistan,Political Science Quarterly, 69 (4)  p. 541- 553. 
246 Rehman, F. (1979). Islam, The University of Chicago Press, Chicago, p. 71-74.  



- 116 - 
 

3.4.3 Principle of Compatibility  

 

Islamic concept of deduction has been replaced by the principle of compatibility. In the 

classical era, the jurists deduce the rulings out of the Basic Code and the methodologies 

of Ijma and Qiyas were a derivation from Basic Code. Neither was jurists accustomed to 

mere use of opinion nor do the Muslim rulers comply to any legislation without referring 

it to Basic Code.247 So in the Classical period, the jurists as well as the rulers struggled to 

formulate a working relationship between opinions248, procedures and Basic Code.249 

Qur’anic text was used to legitimize some of the opinion based rulings.250 The jurists and 

rulers of this period imposed on themselves a self-constraint to deduce new legal 

procedures, and legal methods to be developed from Basic Code.251  

The deduction principle gradually starts dwindling and losing the enthusiasm. Ijtihad, 

which is the efforts and hard-work of the jurists for extracting new regulations from the 

Holy Quran and the Sunnah of the Holy Prophet (صلي هللا عليه وسلم) also lingered although, 

has not been completely shunned.252 Only a small number of legal procedures were 

devised for understanding and elucidation of the Holy Quran and the Sunnah of the Holy 

Prophet (صلي هللا عليه وسلم). So the subsequent generations could not add in much to the 

Fiqh treasure. When no new legal methods were devised for elucidation of texts of Quran 

and Sunnah, the jurists in the succeeding generations were not able to add in significantly 

to the enterprise of Fiqh.253
 Thus Fiqh, engrossed into its formative spatio-temporality 

was non-reactive to the varying requirements of the Muslim world.  

During the colonial period, Muslim world accommodated several western laws in their 

legislative systems that the development of Fiqh got cut-off.254 Neither the rulers had the 

courage to encounter the situation, not the jurists had been strong enough to offer any 

                                                 
247 Irshad , A. (2002). Islamic Law: An Overview of its Origin and Elements, p. 16-19.  
248 Makdisi, G. (1962).Ash'arr and the Ash'arites in Islamic Religious History I, Studica Islamica, 18, p. 37; Makdisi, G. 
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249 Sfeir, G. N. (1998) Modernization of the Law in Arab States: An Investigation into current Civil, Criminal and 
Constitutional Law in the Arab World, Austin and Winfield, San Francisco,  p. 4-5. 
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meaningful resistance. They accepted the hypothesis suggested by western rulers that 

Fiqh can no longer serve the needs of community.255 Those Islamic laws that were deeply 

rooted in culture and traditions like Muslim family law, law of worship etc could not be 

replaced with western codes but the civil laws, procedures and many modern areas of law 

were adopted and supported rationally.256 No normative interaction between separate 

genre of law subsisted.  

After liberation from colonial rule, the Muslim States tried to eliminate and replace the 

western codes and statues from their legal system257 but these legal procedures had been 

diffused into everyday life. The classical Shariah courts have been replaced in the 

modern times with the modern courts with judges and lawyers. So, the newly liberated 

Muslim states found it very difficult to replace the whole legal system with the classical 

Fiqh that still had underdeveloped procedures and techniques, as its progress was 

stumbled in colonial ear. So the relevance of Fiqh doctrines to the modern needs was also 

questioned.258 

The principle of compatibility was thus introduced in order to keep Islamic law supreme 

and not invalidating the existing legal system too. With the help of the principle of 

compatibility the westernized laws, working under the umbrella of qanun were Islamized, 

thus forming a connection among qanun and Shariah.259 It’s a reformative principle as it 

necessitates bringing all laws in agreement with the Shariah. It also has a prospective 

characteristic as it block the imposition of any new law not in acquiescence to the 

Shariah. The synchronization amongst Shariah and qanun then rests with legislatures and 

judges. 

By adopting the principle of compatibility, new legal regulations are drafted keeping in 

view the fiscal and community guidelines and procedure. The classical legal techniques 

to employ Qiyas and Ijma preceding the formulation of new laws are no longer necessary 

                                                 
255 Hoyle, M. S. W. (1985). The Origins of the Mixed Courts of Egypt, Arab Law Quarterly, 1 (2) p. 220-223. 
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with the principle of compatibility. They were employed in order to check about 

conformity of new laws with Shariah prescriptions, thus used as a tool of ‘judicial 

review’. The legislature needs to go through the existing laws again to harmonize them 

with rulings of Shariah, but the re-evaluation of the existing laws is not the same  

meticulous and thorough as by jurists in classical era.  

The deduction principle demand jurists to review the laws to be in accordance with 

Islamic law while the compatibility principle leaves this to legislature and judges. Also, 

the jurists, reviewing the laws should be religious leaders with considerable following 

and having proficiency in Arabic language to comprehend and deduce from Basic Code. 

On the other hand, compatibility principle just requires judges to be practicing Muslims 

and can consult the classical Islamic Fiqh literature as well as the text translations of the 

Holy Quran and the Sunnah of the Holy Prophet (صلي هللا عليه وسلم) while reviewing the 

qanun. Classical Fiqh allows the followers of different madhab, freedom to opt the 

school's opinions while compatibility regards courts review on compatibility with the 

Basic Code, as a final authority to see if the qanun act in accordance with and conform to 

the rulings of the Holy Quran and the Sunnah of the Holy Prophet (صلي هللا عليه وسلم).  

The judges’ decision on compatibility of qanun with Shariah is nationalist in nature, i.e. 

other countries may follow their own legal statues and procedures. It is therefore 

concluded that Shariah principles are universal but the Shariah based qanun may vary in 

diverse Muslim states and cultures.  

 

3.5 Islamic Law and International Law: Integration of Norms 

 

International law has been developed as an effective legal system transcending 

established borders and the correlation linking the Shariah and international law must be 

re-examined in this context. Islamic law anticipates the norms in international law that 

are not in harmony with Shariah. It has two ways to deal with them.  

First, Islamic states do not consent to a discordant norm of international law to develop 

into universal. A norm cannot achieve a universal character unless it obtains endorsement 

from all the Muslim countries. On the other hand a norm becomes universal when 
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countries approve its acceptability and thus it is authorized as universal. When a norm is 

opposed by Muslim states it cannot be universal. For example, freedom to freely express 

the opinion, if it defames the religion, cannot be a universal norm since almost all states 

oppose any such theory of free speech.260 Similarly, in United Nations, any norm not 

gaining support or endorsement from Muslim World can be universal.261 Universal norms 

are theoretically sound and democratically strong rooted. The normative aspirations of 

the people sometimes are in contrast with the Muslim governments because they lack the 

legitimacy to apply the norms universally on account of their not having the courage, 

capability, and democratic roots in people. That is the reason, a norm cannot be universal 

unless accepted by the Muslim world too; and the Muslim world won’t accept any 

international norm if it is not in conformity with Shariah.262  

Second, the states can show their reservations over international norms that are 

conflicting with Shariah. A reservation over a norm is a legal device that allows states 

not to accept certain provisions of a treaty that is not acceptable to them. With this room 

given by Law of reservation, maximum numbers of nations enter a Treaty, which they 

would otherwise not. Muslim states make their reservations over the provisions that they 

see in controversy with Shariah. So, any norm, which didn’t get approval and acceptance 

from Muslim states, cannot be termed as universal. 

Nevertheless, there is an exception in that international norms not in harmony with Fiqh 

are not subjected to Law of Reservations by Muslim states. The decision of Muslim states 

over this stance is varied. Some of them do not endorse any Treaty if against classical 

Fiqh, while others accept the norm over the ruling of Fiqh. Thus, just like Muslim states 

vary on qanun derived from Fiqh, so do the acceptance of international norms on the 

basis of their being harmonious to classical Fiqh or national qanun. The discussion of the 

classical jurists over the issue of the capital punishment of war prisoners did not reach a 

consensus over an ideal conduct to them.263 Though a significant number of jurists 

deduce that the ruler can command the penalty of enslavement, ransom, jizya (poll tax) or 

                                                 
260 Khan, L. A. (2006).Combating Defamation of Religions, MWC News, December 31.  
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right away pardon them, on the basis of principle of permissibility; the other group of 

jurists right away discarded the punishment of death penalty, regarding it against 

Shariah.264 The Holy Quran has suggested two ordainments on the subject of the capital 

punishment to the war prisoners. The first Quranic verse regarding the issue of prisoners 

of war was, 

 
 
 

265 

 

"Therefore, when you face the enemy (in fight), kill them until they are 

thoroughly subdued; and then take them as prisoners; thereafter (set them 

free for) either generosity or ransom." 

 

While the second ordainment on the same issue maintains that:  

                                                 
264 Gaeta, P. (2007). On What Conditions Can a State Be Held Responsible for Genocide, European Journal of 
International Law, 18 (4), p. 631-641. 
265 Al-Quran, Surah Muhammad 47:4. 
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266 

"It is not fitting for an apostle that he should have prisoners of war until 

he hath thoroughly subdued the [battlefield]. Ye [warriors] look for 

temporal goods of this world; but Allah looketh to the Hereafter." 

 

The second verse is an elucidation of the first one, neither abrogating, nor altering it.267 In 

both verses, the divine regulations regarding battle are emphasized.  Fighting is 

commonsensical in a combat zone. The first Qur’anic verse proscribes killing of 

prisoners of war, as the obligation to kill them gets suspended at the end of war. Thus the 

principles regarding war-zone strategy encompass the primary obligation. However, it 

has been strongly prohibited to kill the unaided or injured forces men from the enemy 

militia who are ready to surrender. Thus, Islamic law cannot shun its basic philosophy of 

in the battlefield.268 

However, exceptional circumstances allow execution of prisoners of war under the 

Shariah, who have been identified on the charge of executing war crimes or indulged in 

pre-war carnage. The first prescription gives certain instructions that the decision about 

the war prisoners may be taken on the realization of battle-field realities, army resources 

or the intricacy of international affairs; that the war prisoners should be freed on payment 

of ransom money or they may be released gratuitously.269 Similarly, an Islamic state can 

also indulge in a dialogue for the release of its prisoners of war in an exchange with 

enemy soldiers or any other suitable advantage for the release of war prisoners.  
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Muslim countries subscribe to international law treaties regarding prohibition of 

execution of war prisoners, as the Holy Quran has permitted that the prisoners of war 

may be set free with no payment or punishment. This let Muslim countries to universalize 

such a norm when other states are also willing to do so. The Prophet said, "Free the 

captives, feed the hungry and pay a visit to the sick."270 

Muslim countries which are participating energetically for establishing peace and 

prosperity in the world in the international legal system are hesitant in doing so as the 

primacy of the Basic Code may not be uncertain. Muslim states should continue to try to 

develop international law in harmony with the Shariah. In view of the fact that no 

universality can be recognized devoid of the contribution of Muslim states, the 

characteristic of dynamism in normative Islamic Law would protect a normative 

relationship in relation to the universal values and text of sacred scriptures. The Holy 

Quran ordained the Muslims in these words:  
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271 
 
 

“And truly pious are they who keep their promises whenever they 

promise, and  are patient in misfortune and hardship and in time 

of peril; it is they that have  proved themselves true, and it is 

they, they who are Conscious of God.” 

 

 

 

 

                                                 
271 Al-Quran, Surah Al-Baqarah 2:177. 
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CHAPTER 4 

EXPLORATION OF JURISTS FOR NORMATIVE NATURE 

OF ISLAMIC LAW 

 

Shariah is generally defined as the law that has been revealed or divine in origin, which 

makes it different from Fiqh which has been developed by jurists by interpreting the 

divine texts.  Fiqh constitutes these interpretations of divine texts and the state law. This 

differentiation between Shariah and Fiqh is important as it signifies that Shariah laws, 

norms and regulations are binding, as they are divine; but Fiqh norms can be changed, 

adapted and modified as these are jurists interpretations, and not divine in their origin. 

The material foundations of Islam are disguised in the societal norms. Muslim jurists 

have worked strenuously for bringing Islamic legal norms in harmony with the social 

norms for making them acceptable to masses. 

 

4.1 Juristic Exploration of Legal and Social Norms 

 

Customarily, normative connote compulsory, commanding, paradigm, and regulatory. 

Islamic legal scholars and social scientists concur on these denotations, but they are at 

variance on its foundation. They look for normative basis in social order for the human 

behavior. To them, among the numerous social orders in a community, law is the one that 

influence mobs and prompt them to accept norms. While the jurists, the jurists, who 

consider legal norms and social norms to be at variance, do not consider law to be 

normative regulation, as its obligation is prompted by a definitive power. The 

philosophers of positive law, who presume the existence and content of law depends on 

social facts, also do not take law being a normative order. Norms are just principle and 

philosophies and hypothetical values for them that have an abstract basis without 

concrete evidence. Thus social norms cannot materialize to be the normative basis of law. 

Norms in law are acknowledged by the legal system. H. L. A. Hart,272 the leading 
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theorist, classifies regulations into basic and subsequent laws. The basic rules serve as a 

paradigm and have a supremacy over the subsequent law, as they latter require the former 

to lay their foundation. Hans Kelsen,273 a legal philosopher uses the term “basic norm” in 

the sense of finding the normative basis of law. 

Though, Hart and Kelsen seek out the normative foundation, in the bounds of the legal 

structure, the phrase “basic norm” elucidate only the legality of a specific law, not the 

normative foundation of the entire legal structure. Philosophers of positive law regard the 

state’s ability to sanction the regulations by way of coercion, adequate for adherence to 

law. But present nation states do not endorse such concept of law as it was a reminiscent 

of colonial era. The basic reason for its being inapplicable is its incompatibility with 

global norms and universal human rights. This flaw of legal positivism has brought the 

anthropological methodology to the study of law that focuses on people’s approval of a 

law, as a social normative basis of legal order. Other normative orders such as Islamic 

Legal system has also quested for their normative basis focusing on a harmonized 

positivist and anthropological approach. 

 

4.2 Understanding Legal and Social Norms in Perspective of 

Normativity in Islamic Law 

 

In order to implement Islamic Law as State Law, there have been controversies since the 

last two centuries but this debate intensified when Muslim states got freedom after 

colonial rule and in the process of state formation the movement to implement Shariah 

initiated debates in the different parts of the world too because of shift of Muslim 

populace in recent times. 

Violent street demonstrations prevailed in most of the Muslim countries, either for the 

implementation of Shariah as a state law, or against it, since 1980. The amphitheater of 

this argumentation has been broadened from big cities to global channels of 

communication. The clash between social and legal norms can be evidenced from these 

illustrations. 

                                                 
273 Kelsen, H.  (1991). General Theory of Norms. Michael Hartney, Clarendon, P. 273-298. 
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In a public protest rally, in 1980, by the faculty and students of Khartoum University, 

Sudan, reiterate the catchphrase “Down with Shariah”.274 Similar demonstrations against 

Shariah laws came from medical students of Tehran University, in 1986, when male 

doctors were stopped to see female patients.275 In specific context of Pakistan, first in 

1990, a country-wide strike against the execution of Shariah laws of Qisas and Diya, as it 

required public transport drivers to pay huge amount of money. It was followed by a 

unanimously approved bill in Punjab assembly, in 1991 that stopped the levy of Shariah 

Usher tax on earnings from agriculture yields. To its response, a faction in tribal areas of 

Pakistan started movement to enforce Shariah laws. These factions acquired impetus to a 

level that government had to intermit and after an operation in 1996, the law and order 

got restored. The movement had seeped in many interest groups that misused the masses 

and turn it into conflict with the government. Thus they opposed every step taken by the 

federation to bring reforms into tribal system to bring them in accordance with national 

streamline. Some of the interest groups didn’t want any land reforms; others didn’t like 

any tax to be levied on their smuggled goods. So different pressure groups united and 

misguided the naïve public minds to set them against a government rebellion. It finally 

takes on another operation in northern areas to snub the misleading factions. 

But there are other factors that reveal the inconsistency in cultural traditions in Muslim 

societies, resulting as an impact of modernity because of which the matter of introducing 

or reforming Shariah laws recurrently come into disagreement with the interests, 

anticipations, and perceptions of certain sects of Muslim societies. Thus the 

contradictions between naïve moral paradigms and reformed laws cause incongruities 

that disturb the social organization. 

In a research study conducted by David B. Edwards a Shariah uprising in nineteenth-

century in Afghanistan, revealed certain deep-seated moral contradictions between the 

religious and social norms in Afghan culture beneath the surface of events. In spite of 

                                                 
274 Masud, M. K. No to Sharia. Daily Muslim (Islamabad) 14 July 1991; Taheri, A. (1987) Holy Terror: The Inside 
Story of Islamic Terrorism p. 211. 
275 Taheri, A. (1987) Holy Terror: The Inside Story of Islamic Terrorism. .Hutchinson, London, p. 213. 
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various social, economic, and political factors keeping the Afghan polity together these 

inconsistencies still capable of producing violent surges at unexpected moments.276  

There has always been a constant need to reconcile the legal and social norms to adjust 

the incongruities and harmonize with the traditions and norms of community. The very 

root of the basic institutes and beliefs like family, possessions, privileges, accountability, 

illegitimacy, social acquiescence, communal organization, spirituality, global 

associations have altered considerably in the preceding centuries. As the customary 

interpretation of Shariah failed to encounter social anticipations, there arouse the 

necessity for a new pursuit for the normative foundation. Just because of that the Muslim 

polity is also at variance on fundamental and secular stance. 

A Tunisian law professor, Mohamed Charfi, contend that Shariah is outdated, as its laws 

relating to economic matters are inapplicable and laws like that of slavery are invalid; rest 

of the laws are inharmonious to universal human rights and liberties.277 He also assert that 

traditionalist support Shariah because they cannot reconcile to modern concepts of 

freedom and equity. Another scholar, Sadiq al-Azm, from Syria, notices that there has 

been a disagreement concerning creed and chronicle in Muslim civilization as Muslim 

culture has been pragmatic, but dogmatically it has been very literal and rigid.278 

Conversely, the Muslim scholars, mostly fundamentalists, consider these ambiguities a 

consequence of divergence from Shariah.  

Fundamentalist Scholars regard Shariah binding because of its divine origin and believe 

in the inevitability of the Islamic state and describe sovereignty in the context of principle 

and power.  

The Islamists or fundamentalists demand repealing all the norms that were incorporated 

in the colonial period in the name of modernity and nationalism, while the traditionalists 

urge for the reinstatement of Fiqh and the Salafis insist on the restitution of Prophetic 

Sunnah. 

With such disparity in their opinions, the secularists deny any normative basis of Shariah, 

while Islamists uphold it. Both discounts the truth that the normative source of law rest in 

                                                 
276 Edwards, D. B. (1996). Heroes of the Age: Moral Fault Lines on the Afghan Frontier. University of California 
Press, Berkeley, p. 3-4. 
277 Charfi, M. (1998). Islam et libert.,  Albin Michel, Paris, p.104. 
278 Azm, S. J. (1998). Al-almaniyya wal-mujtama al-madani. Markaz al- Dirasatwal-Malumat al-Qanuniyya li Huquq 
al-Insaan, Cairo, p. 33. 
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a social array that has been the source of disagreement between legal and moral norms in 

the course of history of Fiqh. 

In political perspective, Shariah has been revered to be divine and unalterable. In the 

colonial period, the Shariah laws were termed archaic, so qanun was introduced to 

balance the inconsistencies relating to the authority of the ruler, taxes, penal laws and the 

administration of justice. Thus a principle of siyasa, or rule of governance, was 

formulated in order to justify copious legal and normative orders in the Muslim societies. 

The normativity in Islamic Law served the objective by assimilating legal and social 

norms in its fluidity and flexible approach. 

In the social perspective, the inner contradictions between Shariah ideals and social 

norms in Muslim cultures, revealed inconsistencies when the ideals of Shariah called for 

freedom, equality, and justice, but social stratifications in Muslim societies did not allow 

these ideals to be fulfilled. The global legal culture at that time also holds fast to social 

structure methodology to legal rights, so the paradox s remained unchallenged. Muslim 

legal culture has still has not been able to eradicate these ambiguities absolutely. The 

controversies regarding differential treatment of women, non-Muslims, and slaves in 

Shariah became manifestly noticeable in the nineteenth century. Again, the notion of 

Shariah being divine did not let any modification on slavery. 

The complexity starts when jurists incorporate social norms into the stratum of Islamic 

law and they are opposed on the grounds taking Fiqh also unalterable and revered like 

Shariah. The inconsistency between legal norms and Islamic norms on ethics was first 

highlighted by mystics and Sufis who criticized the jurists’ factual and legalist attitude to 

religious obligation. The mystics emphasized on the in-depth implications of Shariah and 

accentuate that conforming to Shariah laws should be a matter of preference and not 

because of fear of punishment. Thus Sufis denote a liberal and more socially acceptable 

approach for Islam than jurists who base their opinion on texts and interpretations only. 

Although the juristic principles of necessity, practicality, protective measures, state of 

emergency, and other parallel set of guidelines reconciled some of the contradictions 

between laws and social norms, but these doctrines were not “standardized” as “norms” 

in the legal theory.  However, some Muslim jurists attempt to devise legal philosophy to 

regularize the quest for a normative basis of Shariah in the social practice. 
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4.3 Muslim Jurists’ legal theories and normativity of Islamic Law 

 

The Muslim jurist of fourteenth century, Abu Ishaq al-Shatibi, emphasized the role of 

norms in Islamic Law; similarly, Shah Waliullah, an Indian scholar, and Ibn Abidin from 

Damascus focused on the normativity of Islamic law in their philosophies and contributed 

to the quest for standardizing the norms in legal theories. 

 

4.3.1 Abu Ishaq al -Shatibi (d.138) 

 

Abu Ishaq al-Shatibi was a jurist from Granada famous for his arguments and scholarly 

debates on various issues in Shariah specially finding a normative aspect in Islamic Law. 

Al-Shatibi’s views the objectives of law, called maqasid associated with social patterns, 

customs and traditions, referred as adaat in his terminology.279 

 

4.3.1.1 Objectives of Law 

 

During the eighteenth century, inference and equivalence methods were employed by the 

jurists regarding the texts sacred and normative. These methods were disapproved and 

denounced by Al-Shatibi, on the grounds that selection of text on the basis of what suits 

them is an unfair and discriminatory method.  He recommended the inductive method of 

reasoning holding Shariah laws founded for human welfare. 

Al-Shatibi proposed five fundamental universal human benefits are protected through 

Shariah, i.e. religion, life, reproduction, property, and reason.280 A symbolic explanation 

of the three concentric circles was given by him. The inmost circle manage the 

fundamental laws relating to the five basic interests. The second circle covers those laws 

and practices that are not directly related to the above-mentioned laws but are assimilated 

into Shariah on account of public convenience. The third, outermost circle consists of 

laws informed by finer elements of the social practices such as modesty, cleanliness, and 

                                                 
279 Masud, M. K. (2000).Shatibi’s Philosophy of Islamic Law. Islamic Research Institute, Islamabad, p. 152. 
280 Shatibi, A. (1975). Al-Muwafaqat fi usul al-shariah. Cairo, 2:10. 
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other cultural norms.  Shariah adopts these elements because they reflect reasonability 

and cultural preferences within a society.281 

Al-Shatibi divides Shariah laws into ibadat and adat. The ibadat, or ritual obligations, 

protect religious interests. Ibadat laws are beyond human reason because their goodness 

cannot be decided upon by human experience.  The adat, or the remaining Shariah laws, 

are indeed within the scope of human reason. 

Al-Shatibi further elaborates on how the adat determines the good and evil and Shariah 

endorses the results. He explains that maslaha, or good, does not exist in a pure and 

absolute form.  It is always mixed with discomfort, hardship, or other painful aspects 

because the world of existence is created from a combination of opposites. Human 

experience determines what is good or bad in view of that which predominates in a given 

matter.  If the good elements are over- whelming, it is called good. Shariah endorses 

these criteria and confirms the findings of human reason.282 

Al-Shatibi examined the Quranic laws by situating them in history. He found them to be 

closely related to local practices. He distinguished the laws revealed in Medina from 

those revealed in Mecca. The Meccan verses refer to the universal or basic norms and 

constitute the objectives of Islamic law.283 The Medinese verses refer to substantive laws. 

They are local applications of the Meccan universals in detail.284 

Al-Shatibi made a very significant observation concerning the history of Islamic law. He 

explained  that Islamic  law  faced  serious  problems when  the jurists overlooked  the 

Meccan  universal  principles and  ignored  the inductive method in dealing with new 

cultures.285 

Al-Shatibi’s method of legal reasoning on the premises of the objectives of Shariah is 

universally applicable. He finds the normative basis of Shariah deeply rooted in human 

reason and social practices and standards. 

 

 

 

                                                 
281 ibid. 2:284. 
282 ibid. 307. 
283 Al-Quran, Al-Nisa, 4:236. 
284 Al-Quran, Al-Nisa, 4:237. 
285 Al-Quran, Al-Nisa, 4:238. 
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4.3.2 Shah Waliullah (d. 1762) 

 

In the eighteenth century, in India, a great Muslim scholar Shah Waliullah served with his 

religious thoughts to the Muslim community and rectification of false concepts that crept 

into the social and legal scenario at that time. The new situations, issues and practices 

that were surfacing gave rise to the need of a new religious theory that would address the 

challenges and changes emerging. Shah Waliullah wrote a book, Hujjatullah al- Baligha, 

in which he comprehensively analyzed the nature and concept of Shariah in its historical 

and social context. 

Shah Waliullah asserted that Shariah laws were not merely for the sake of obedience; 

they have human welfare as their goal.286 The entire book is an exploration of the reasons 

behind the Shariah laws. 

To Shah Waliullah, the laws of Shariah, motivate a person to obey them, described the 

psychology of obedience entitled “Reasons that motivate the human mind to act”. He 

distinguished between religion and laws and elaborated that religion is based on the 

principle of unity, while laws are based on the principles of change and diversity. To him, 

Revelation of divine laws is a process of reformation as the prophets retained some of the 

laws in practice and reformed only those that had lost their aspect of human good due to 

changes in social practice. 

Shah Waliullah stated that social norms played a vital role in the development of laws287 

as the social norms constitute the major material source of Shariah. He accentuates a 

close interaction between social and legal norms in Shariah.  

 

4.3.3 Ibn Abidin (d.183) 

 

Another significant figure in the history of development of Fiqh, Ibn Abidin is a well-

known Syrian Hanafi jurist from the late Ottoman period. He explains the validity of urf 

as a source of Shariah law in his work “Urf (custom) and its position in Islamic law”.288 

He distinguished between Shariah and jurist law (Fiqh). His methodology was to repeal a 
                                                 
286 Waliullah, SDaa. (2004)  Hujjatullalh al-baligha. 1:4. 
287 Ibid 1:27-84. 
288 Ibn Abidin (1884). Nashr al urf fi bina  bad al-ahkam ala al-urf. Dar-ul Maarif, Damascus. 
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custom in case it is contradictory to Shariah law absolutely, but if a juristic principle 

become contradictory with a custom, the custom prevailed as a principle. 

Haim Gerber in 1999 praised Ibn Abidin’s philosophy saying,  

 

“In this unexpected corner of Islamic law, we come to the most important finding 

of this study. Ibn Abidin’s notion that the law was not wholly built on revelation, 

but that some of the material was collected by the founder mujtahid from the 

customary law of his time. He goes on to hypothesize a new legal category within 

the law—the books of the school, which stand below the texts of revelation (nass, 

Quran and Sunnah), and are even eclipsed by the urf, laws that derive from local 

customs.”289 

 

Gerber regards Ibn Abidin’s views endorsing western concept that traditional Islamic 

legal theory is not ready to adopt democracy, but certain legal philosophers from the 

West consider that the innate static social propensity in Islam subdued the espousal of 

democracy.290 Gerber’s states that focusing only on the texts of jurists’ law led to 

disparity between theory and practice or between Shariah and urf. He also asserted that in 

classical era law was authorized by the kingdom and Islamic law had not yet reached that 

phase. The irony is that jurist law was focused and extensively studies only because it 

was readily available.  

The legal theory of ninth-century jurist Muhammad b. Idris al-Shafi’s (d. 820)291 stressed 

on Quran and hadith being exclusive sources and refutes those theories of Islamic Law 

that accept and acknowledge custom and traditions being a source of law. The importance 

of the native ways and procedures in the construction and development of Islamic law 

expound the dynamism of Islamic law in contrary to its being rigid as criticized. 

A principal drawback in the classical exploration of Islamic law was to treat Islamic law 

as sacred considering it immutable. 

                                                 
289 Gerber, H. (1999). Islamic Law and Culture 1600-1840. Brill, Leiden, p, 139. 
290 Ibid. p.148. 
291 Makdisi, G. (1984). The Juridical Theology of Shafi Origin and Significance of Usul al-Fiqh. Studica Islamica, 59 
(1), p. 5-47. 
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The current development in the notions of liberalism, democracy and public reason has 

still not moved from emphasizing the detail of law making, instead of making law 

acceptable to masses and their anticipated role in law making. Public participation in law 

making is an important factor making it acceptable to general public. Present day Muslim 

societies consider the process of construction of Shariah no more remain to be an 

academic task carried out by the experts and scholars. A large number of public including 

Ulema and laymen are contributing in legal issues. Muslim communities living as 

minorities, in different states have developed some strategies for reaching compromise 

between Shariah laws and English law. Fiqh al-awlawiyyat, the Islamic law of 

preferences by yousaf qardawi,292 and the Islamic jurisprudence of human rights by 

Sudanese Muslim thinker, Abdullah an-Naim293 has resulted in developments that reflect 

the conviction by classical Muslim Jurists about the intense correlation amid law and 

culture in Islam. 

 

4.4 Legal and Social development for Re-construction of Normative 

Islamic Law 

 

During the course of history, the jurists strived for transformation of Shariah, in the form 

of Fiqh, as an effective operational Law. Their effort clearly explicate that its foundations 

rest in the social norms; and its normative basis may not be understood unless explicating 

its roots in social norms. Legal norms alone cannot be understood unless taking into 

consideration social norms, both of which work interchangeably and complement each 

other in designing the working edifice of Islamic Law. The social norms are always 

dynamic and remain inconstant and Islamic Law need to interact with constantly varying 

norms and materialize them. Legal norms propose the principle of continuity in order to 

correlate these modifications to the content of law. 
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This assignment of jurists becomes more arduous because the current Fiqh differ notably 

from the modern social and political institutions complex nature. Major portion of Fiqh is 

based on the previous structure and social construction of Shariah at present is more 

difficult now. Legal and religious objectives thus need to be clearly identified for 

development of Shariah today. Shariah may thus be relegated just as a religious or an 

ethnic customized procedure and possibly will no more be recognized as a foundation of 

law, if not distinctly separated from legal and religious objectives. Conversely, the 

effectiveness of a legal system is put on a stake if the legal and cultural norms are 

separated, as it invokes social contradictions. A twofold strategy is then needed for an 

efficient and workable Islamic legal system. Muslim jurists’ are working on a practical 

solution for balancing among legal and social norms, and explicating its roots in the 

normative basis of Shariah in social practices needs to be investigated. Alternatively, the 

importance of the social liberty for the societal interpretation of Islamic law must be 

acknowledged. The public dominion hold gained importance with the progression of 

globalization.294 The structuring of Shariah and Fiqh used to be the domain of jurists 

since centuries. With the passage of time, the juristic authority to give opinions and 

reasons shifted and shared with masses too. Globalization was primarily taken as 

universalization, which successfully concord with the universal approach of Shariah. The 

cultural resistance met by globalization was justified by Muslims on religious grounds, or 

the restoration of cultural norms or regional values on global scale.  

Thus three major happenings in the current discussion on Shariah take account of the role 

of Ulema or jurists, the use of contemporary skills or the means of information, and 

economic institutions.  The role of Jurists and Ulema has been limited because of their 

incapability to deal with questions in relevance to modernity persuasively. Traditionally, 

they used to have a all-inclusive education in Law and the rest of modern sciences, which 

is not present in madrasas’ curriculum now; consequently, the Ulema have lost their 

intellectual leadership. The contemporary deliberation has effectively relocated the center 

of attention shifting the authorization of the scholars of Law to the textual study of the 

Holy Quran. 
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The subsequent progress is concerned with the question of equality, focusing on gender 

equality.  This issue has actually placed the traditionalists and Islamists in a shielding 

position. The concept of globalism is also directly inter-related with the issue of human 

rights. The discussion have encouraged and emphasized the significance of the normative 

basis for the efficiency of human rights laws. The perception about the norms and the 

cultural preferences related to those norms needs an integrated approach for defining 

human rights. 
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CHAPTER 5 

GLOBALIZATION AND RELIGION: ISLAMIC 

PERSPECTIVE 

5.1 Globalization Definitions 

“globalize -to make world-wide in scope or application”295        

”globalize - To make something global in scope”296 

”The tendency of world investment and business to move from national and              

domestic markets to a worldwide environment.” 297 

”Globalization refers in general to the worldwide integration of humanity and the 

compression of both the temporal and spatial dimensions of planet-wide human 

interaction.”298 

”In the translation/localization business marketplace, it refers to the whole problem of 

making any product or service global, with simultaneous release in all markets.”299  

”The increasing integration of economies and societies around the world, transcending 

the boundaries of the nation state, particularly through international trade and the flow of 

capital, ideas and people, the transfer of culture and technology, and the development of 

transnational regulations.”300  

 “A process whereby an increased portion of economic or other activity is carried out 

across national borders.”301  

 “Globalization (cultural) a phenomenon by which the experience of everyday life, as 

influenced by the diffusion of commodities and ideas, reflects a standardization of 

cultural expressions around the world.”302  

                                                 
295 wordnetweb.princeton.edu/perl/webwn 
296 en.wiktionary.org/wiki/globalize 
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 “Trend away from distinct national economic units and toward one huge global 

market.”303  

 

5.2 Effects of Globalization 

The term globalization refers to the increasing interconnectedness of nations and people 

around the world through trade, investment, travel, popular culture, and other forms of 

interaction. Globalization in its literal sense is the process of transformation of local or 

regional phenomena into global ones. It can be described as a process by which the 

people of the world are unified into a single society and function together. This process is 

a combination of economic, technological, socio-cultural and political forces. This 

process has effects on the environment, culture, political systems, economic development 

and prosperity, and on human physical well-being in societies around the world.304 

 

5.2.1 Globalization and cultural diversity  

There are many factors to think that globalization might undermine cultural diversity. 

Firstly, multinational companies promote a certain kind of entrepreneurial culture, in 

which standard provisions, promoted by global marketing campaigns exploiting basic 

material desires, create similar lifestyles. Secondly, sponsored by the power of certain 

states, western ideals are falsely established as universal, over-riding local traditions--

"cultural imperialism". Thirdly, modern institutions have an inherently rationalizing 

thrust, making all human practices more efficient, controllable, and predictable, as 

exemplified by the spread of fast food. Fourthly, the hegemonic influence in promoting 

values and habits of West through popular culture and the news media.   

But there are some reasons to think that globalization will foster diversity; for example,  
                                                 
303 enbv.narod.ru/text/Econom/ib/str/261.html 
304 Yazdani, E. (2009). Globalization and the Role of Islam in the post-Soviet Central Asia, Alternatives: Turkish 
Journal of International Relations, 8 (2) p. 55. 
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 Interaction across boundaries leads to the mixing of cultures in particular places 

and practice—pluralization.  

 Cultural flows occur differently in different spheres and may originate in many 

places—differentiation.  

 Integration and the spread of ideas and images provoke reactions and resistance—

contestation.  

 Global norms or practices are interpreted differently according to local tradition; 

the universal must take particular forms—glocalization.  

 Diversity has itself become a global value, promoted through international 

organizations and movements, not to mention nation-states—institutionalization.  

To some extent, the issue of diversity is now the subject of global cultural politics, and 

therefore unlikely to be settled by argument and evidence. Scholars can offer some 

cautions: 

 whether diversity diminishes depends on what index is used e.g., linguistic 

diversity may be more threatened than cultural diversity 

 homogenization and heterogenization may actually operate in tandem or even 

reinforce each other 

 

5.2.2 Globalization effect is un-controlled 

The issue of controlling or regulating globalization concerns elite officials of states and 

intergovernmental organizations as well as opponents of neo-liberalism in pursuit of 

global justice. They often share a sense that the current thrust of globalization may be 

irreversible and out of anyone's control. They have several good reasons to think so: 

 one of globalization's driving forces, technological innovation, is inherently 

unpredictable  

 globalization results from the interplay of many parties (economic and political), 

none of which exerts dominant influence  
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 old regulatory agencies devised by states cannot control processes that exceed 

their territorial authority  

 apart from minimal rules of competition itself, the world lacks a single set of rules 

that serves to regulate transnational behavior  

This concern has given rise to interest in "global governance," or the design of 

institutions that authoritatively manage and regulate actions, processes, and problems of 

global scope or effect. While some believe such governance is desirable but lacking, 

others think it is in fact emerging in the work of various international organizations and 

groups active in civil society. Though advocates of global governance portray it as 

enhancing democracy, defenders of traditional democratic values and state interests have 

questioned such claims. 

 

5.3 Global civil society 

 

In the past decade the concept of global civil society make progress as a plan to be 

endeavored and realized.305 This terminology was adopted and espoused by the liberal 

theorists that vary from explicitly multi-ethnic 306(Kaldor, 2003) to the skeptically 

communitarian (Frost, 2002) who mark this terminology as essentially normative, or 

moral type that needs promotion and encouragement all over the globe. These aspects of 

a global society are anticipated to give rise to the broadminded version of democracy, 

liberty, contribution and citizenship globally. Thus a global civil society is perceived as a 

normative program needs to be encouraged and actualized. 

In the given context a global civil society should be understood as a historical truth, 

instead of conceiving it only as a political venture; and must be recognized as a 

significant categorization that does not constitute any intrinsic liberal-democratic 

                                                 
305 Young, T. (1998) A Project to be Realized: Global Liberalism and Contemporary Africa’, Millennium: Journal of 

International Studies, 24 (3), 527-46. 
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characteristic. Its can also be deemed as an ideological and modernized version of socio-

political enterprise that has diversity as well as incompatibility of ideological projects.  

The above mentioned fact does not rule out the possibility to assign a normative or moral 

sense to global civil society, rather it emphasize to bring down the features in the past and 

in the social scenario so as to identify the actual organization and procedures that are 

bearers of the ethical norms and principles linked to the social order. 

For the elucidation of connection between the logical and normative aspects of global 

civil society, a realization of certain facts must be taken into consideration. First of all, 

there has been a development of globalization in civil society going on, though not 

uniformly, for the previous three centuries, and cannot be considered insignificant. 

Subsequently, a complex and variegated manifestation of global civil society has been 

reproduced as a consequence of the unevenness in the global reproduction of civil 

society.  

 

5.4 Important Features of the Global Civil society 

To begin with, global society originates a conscientious sense of balance among 

sovereignty and societal organization. (The word "Autonomy" includes human rights, 

democracy in each state and an open market system. While "Social order" covers 

organization that is put into effect by the state and also by the socio-normative 

influence, that is why it can also be termed as hard and soft power.) That means a 

society not only watch over the freedom, protection and safety of the individuals but 

also support the shared responsibilities obligated on the basis of common welfare. This 

is done even by putting some responsibilities and requirements on the associates; who 

may not be willing to do so, had that been left to their own plans and strategies. Thus it 

gives rise to the intrinsic conflict and strain between autonomy and social order.  

Subsequently, there is a continuous retrace of the global civil society continuously acts 

to re-examine the sense of balance and stability between autonomy and order in a global 

society. Thirdly, it is all an inter-related behavior, i.e. if the social order is having a 

domination and strong management on normative rules defining moral suasion and 
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informal social influences, and there is an inadequate possibility for the behaviors to be 

controlled by the state, the community is more likely to be a good civil society.  

This means that in a good global civil society there are moral and social obligations on 

the individuals to serve for the common good that cannot be achieved relying on state 

policies, whereas a thorough respect to the individual’s rights and preferences proves to 

be a soft control to ensure following up of society’s regulations. 

 

5.5 Global Civil Society: Normative and Analytical Dimensions 

 

Civil society is comprised since the beginning both analytic and systematic (i.e., 

explicatory) and normative (i.e. prescriptive) connotations in modern social as well as 

political theory. Contrary to the mainly mythical conception of the ‘state of nature’, this 

concept come forward as an elucidation of seventeenth and eighteenth-century 

reinterpretation of this classical Greek concept initially. The philosophers like Hobbes, 

Locke and Rousseau depicted civil society as a kind of political indenture – commonly 

taken as a state’s prerogative, - that may ensure enhanced assurance regarding tranquility, 

safety and rule of law in any society. The narrow and authoritarian application of the 

phrase of civil society took a critical intonation at the end of the eighteenth century, when 

political philosophers like Ferguson, Smith and Hegel specify the concept of civil society 

as a thought signifying the organized communication of individuals.  

Civil society, in the given appraisal connotes a progressively mediated and historically 

exceptional communication among individuals beyond the affective sphere of influence 

of family or the political realm of the state. The given comprehension of civil society 

introduced a new sociological perception by conceding it an instructive and illustrative 

supremacy which had until then eluded it.307 

With the specified historical background, it’s noticeable that the current appropriations of 

‘civil society’ on an trans-national or global level have a tendency to concentrate on the 

latter, i.e. the normative characteristic of this notion. In the significant hardback ‘The 

Global Civil Society Yearbook’ it is emphasized that global civil society ‘has got in 

                                                 
307 Baker, G. & Chandler, D. (2005). Global Civil Society: Contested Features. Routledge, London, p. 2-4 
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cooperation normative as well as the evocative substance and it is not likely to locate an 

exact connection amid the two.’308 The Yearbook transpire the concept of Global civil 

society as a truth ‘in the making’; as a social and political sphere of influence that, in 

spite of the editors’ affirmation of being indefinitely objective and unbiased, in reality 

intend reproducing specific primary open-minded morals and standards that may take 

account of pluralism, non-violent challenges and argumentations, discussion and 

contemplation in the course of global civil society: ‘Instead of providing an ultimate 

meaning or description of global civil society, it has rather happen our objective as 

editors to propose this and future Yearbooks as a constant stage meant for discussion. We 

have chosen for this methodology since we consider that a debate on the comprehension 

of global civil society denote input to the materialization of an active, approachable, and 

impulsive global civil society’.309  

Another significant input to these discussion, John Keane (one of the Anglophone authors 

who has done most to both recover and develop the notion of civil society for our times) 

support an standard definition of global civil society as ‘an unfinished project that 

consists of …actors who organize themselves across borders, with the deliberate aim of 

drawing the world together in new ways.’310 

Despite the abundant aspects and limitations involved in this meaning by Keane, it still 

overshadow a normative force whereby, ‘Global civil society is … an implied logical and 

institutional precondition of the survival and flourishing if a genuine plurality of different 

ideals and forms of life.’ Global Society emphasizes more on the notions of plurality, 

differentiation, liberty and human rights in a broadminded connotation. Thus it is meant 

to be an elucidation of this theory that asserts it to be a ‘project to be realized’. This 

analysis of global civil society promotes it actually-existing social, economic and 

political sphere that nevertheless must be encouraged and advocated as an domain where 

‘goods’ such as passivity, courtesy, lucidity and conciliation thrive. According to Keane, 

‘it is not merely any erstwhile compilation of manner of living that are  famous for being 

                                                 
308 Anheier et al (eds) (2001) Global Civil Society Yearbook, Oxford: Oxford University Press. p. 11. 
309 Ibid: 17. 
310 Keane, J.  (2003) Global Civil Society? Cambridge: Cambridge University Press, p. 8. 
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recognized by governing organizations. In actual global civil society persuade 

cooperation and reciprocated reverence.’311 

Mervyn Frost, while explicating the normative content in detail, abstain from ‘political 

sociology’ of global civil society and as an alternative promote the theory of linking this 

concept with right-holding citizens of egalitarian and democratizing countries: ‘The 

social whole within which I claim basic rights for myself and recognize them in others 

…I shall call civil society. This is a society without geographical borders – it is global in 

reach.’ (Frost, 2002: 7, italics in original). Thus, for Frost, global civil society is a 

practice involving the recognition of democratic rights for oneself and others on a global 

plane, chiefly through non-violent, dialogic means. It therefore explicitly requires the 

global reproduction of such practices: ‘For holder of citizenship rights the general answer 

to the ethical question: “What ought we as citizens to do under the circumstances?” is 

“Act so as to nurture and advance the practice of democratic and democratizing free 

states within which citizenship, with its associated set of rights, is established as a valued 

form of ethical standing”312 

The disparate approaches to the concept of global society are united with the assertion on 

the principled pledges that are associated to the thought. In particular, the conjecture of 

global society being liberal manifestation of global community will cultivate a more 

nonviolent, passive, legally recognized and plural world: ‘Global civil society … is about 

“civilizing” or democratizing globalization, about the process through which groups, 

movements and individuals can demand a global rule of law, global justice and global 

empowerment.’313  

The expansion of civil society has been showing from the eighteenth century, ever since 

its inception, the tendencies towards globalization. Recognition of explicitly modern 

aspects of global society has certain associated expressions including the variation in 

tendencies of civil societies around the world. 

                                                 
311 Ibid 202, 14. 
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5.6 Globalization and Islamic Approach 

Muslims generally believe Globalization is being essentially directed by the West and 

those who are under its sphere of influence, such as Japan and some of the South-East 

Asian states. They believe that there is not much room for argument here. Globalization 

has become the center of international significance because of the manifestation of 

administrative, technological and scientific advancement achieved mainly by the major 

industrialized nations. It is also a reflection of the economic and financial power 

exercised by some states.314 

The current globalization process, it need not be emphasized, has its roots in Western 

colonial domination. This is why the major centers of economic, technological, political 

and cultural power that are directing and determining the pace and pattern of 

globalization continues to be in the West. When non-Western societies freed themselves 

from colonial subjugation in the decades immediately after the Second World War, they 

did not achieve complete economic, technological and cultural liberation from the 

dominant power of Western imperialism. 

 

5.6.1 Positive Consequences of Globalization on Muslim Communities 

The West-based globalization has tremendous impact on all world societies, including 

Muslim Communities. In fact, there are some positive consequences resulting from the 

application of this globalization, but they are merely material benefits that can help 

'advanced' Muslim countries in the long run. They are:  

1. Foreign direct investment projects have helped to reduce absolute poverty in some 

third World countries such as Indonesia, Bangladesh and so on. 

                                                 
314Ali, A. & Irfan, "Globalization and Islam". CounterCurrents.org E-Digest, 14 Sept, 2010. Available at 
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2. The expansion of trade and foreign investments has resulted in the acceleration of 

social mobility in the strengthening of the middle class in Third World countries. 

3. The new communication and information technologies have enabled educated people 

to access ideas and information from prestigious information sources, at low cost and 

through easy ways. 

4. Through use of different communication channels, it has made some issues very 

popular such as public accountability, human rights and women's rights, in particular. 

The globalization process has brought to the fore issues such as the rule of law, public 

accountability, human rights and the other canons of good governance. These concepts of 

good governance are valid and are in harmony with the fundamental principles of Islam 

as well as other religions. 

5. People of the world came very near to each other, knowing and understanding each 

other. Many societies today are ethnically heterogeneous, partly because of the 

globalization process, thus it is even more imperative that people come to know and 

understand one another. Knowing and understanding 'the other' is an important principle 

in the Holy Qur'an which its followers are exhorted to practice.315 

5.6.2 Negative Impacts of Globalization on the Muslim Community 

There are some overpowering impacts of globalization that showed itself in shocking 

facts and evidences with respect to globalization force:  

1. It has been apprehended and presumed by Muslim scholars that western culture and 

civilization is going to dominate and empower the Muslims’ traditions. The enthusiasm, 

energy and the dynamism regarding their Islamic Ideology has been discarded or been so 

misinterpreted that it has become easy for the west to inculcate into their minds their 
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ideology, culture and traditions; as an ideology is the basic key that determine the role of 

each nation in the world. 

2. The globalization process has resulted in accumulation of wealth in a few number of 

people. The statistics show that 79% of the total wealth is owned by less than one billion 

people and 11.2% populace is in control of 62.5% earnings of the globe. Regrettably, the 

Muslim world is controlling only 5.3% of the world trade putting a share of only 3.5 % 

despite having a world population of 20.5%. 

3. Religion is perceived to be the prime factor in the coming future and many thesis have 

been presented to support this theory; one of the famous theories by Huntington, “The 

Clash of Civilizations" has given an analysis of variance between Islamic and western 

cultures and traditions as the basic theme for their present international conflicts. 

4. Some crimes have also been internationalized and are very difficult to be controlled 

because of their international character. Drug trafficking and corruption has been 

transcending through borders making them a common story f all countries. Now the 

perspective of religion in elaboration of such crimes from its perspective in the global 

society makes a fact worth noting. 

5. Just as crimes have been international in character, there are certain global diseases 

that have infused into the global society; like AIDS that is spreading like an epidemic and 

is seeping into the trans-national borders that needs to be controlled only with the help of 

joint efforts on a global scale. Such infectious transmittable diseases can only be 

measures against it.316 

6. Another important factor is depicted in the immoral character of global economy. The 

speedy flow of money cross the borders with the aid of technological advancement and 

computer and media revolution has resulted in influx of capita in the markets; not 
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necessary to mention that it has all been supported and persuaded by globalization. Such 

unpredictable and precarious amount of capital can possibly inflict mayhem in the state’s 

economies that may not have a safety valve to deal with such kind of situations. Same 

happened in Southeast Asia since July 1997. The South-Asian economies faced a drastic 

impact when the outflow of money from their economies was triggered on a large scale 

due to currency speculation; thus devastating them. People on a large scale lost their jobs 

and faced the problems of hunger, poverty, food, health as a consequence of this 

recession. This instability that resulted in the tragic effect on economies and individuals 

could rightly be regarded as a spot on the human conscience by the religion. Likewise, 

most religious norms consider the role of speculation, which turn out as s striking factor 

in gambling, as an austere token to prove the unethical principles in global economy. To 

add in, money is now only regarded as a product to earn profits, not just a mean to 

exchange. This fact itself is a reflection of condemnation of globalization itself. 

7. The process of globalizing every aspect of life is producing a threat to the Muslim 

countries, as the whole process is devised and originated by the super powers.  

8. The most obvious effects of globalization are transformation and progress both 

scientifically and technologically that invade the cultural identity of Muslim community. 

Modernization can be termed as believing in science, technology, systematic and logical 

concepts and being secular too; as regarded in the most up to date up to date stage of the 

world history. The concept of nuclear family, broken social terms and relations in 

Muslim societies and birth control measures are the negative consequences of 

globalization too.  

9. A consumer-based culture has become more prevalent globally that has given fame to 

brand and make conscious culture. It has been inspiring Muslim youth’s imaginations too 

and fast-foods and branded attire has become fashion of the day. A culture that focus on 

sensations but not on spirits has become the main skill of globalization. 

10. The role of media is one of the chief medium to fan the globalization fever. The 

situation becomes worse when some specific terminologies are associated with a 
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particular religion by skillfully manipulating the facts and biased interpretation of certain 

incidents.317 

 

5.7 Religion in global society 

 

Religion is the main binding force in uniting world’s greatest cultures and civilizations, 

as it stresses on the ethical behavior, law abiding conduct and sacrificing for the welfare 

of others, that turned out to be the virtues that led to unification of world’s civilizations. 

The prospective global civilization regards religion as an important issue that will be one  

of the leading dynamic domination of the future. The emerging global value system 

include the abolition of injustice and discrimination, unbiased and equal opportunities 

between the sexes, the eradication of excessive poverty and wealth, education for all, and 

maintaining equilibrium amid nature and technology. Thus the globalization process is 

motorized by diverse technological, economic, and political services to infuse into the 

variant and multi-dimensional cultures of the world.  

The concept of globalization is taken as a challenge; for religion responds to it in terms of 

identifying it with Westernization. Muslims show concern over the influence of this 

progression on their cultural heritage and regard it the process that may endanger the faith 

and individuality. There are potential complications in reaching the consensus on global 

co-operation among variant cultures. But, conversely the new global order can infuse the 

religious norms like solidarity, community, ethics, customs and identity as religious 

pillars of global governance, for the creation of the new global order. There should be 

shared values and customs that respect the cultural diversity of each community in order 

to develop a world community with a system of governance based on these common 

grounds. 
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5.7.1 Issues in Global Governance 

 

Globalization represents the mega-trends in the recent era that denote economic, 

political and cultural processes and their consequences. The simile of globalization 

could be like a huge catchments basin where various, separate rivers-cultures pour 

down shaping into a unified watercourse. This simile exhibit well the happening 

taking place. In the current era, many local cultures or economies interlink, diffuse or 

accept each other i.e. they function in a cumulative manner, not in seclusion. 

However, the merger of these rivers does not make a single basin; on the contrary all 

cultures are marked differently in the main stream of globalization, from what is out 

of this stream. 

Globalization represents incorporation and assimilation as well as standing out against it. 

It is like a surface that represents social and cultural relationships that emerge in the form 

of either supporting or opposing the globalization process; thus absorbing to make its 

presence into the unstable world.318 

 Globalization is usually assumed to be concerned with economic across the borders in 

the form of goods or services; but it’s actually the pursuit of many other interests that are 

interrelated with this commotion. The flow of intangible assets like norms, values and 

patterns of behaviours are also connected with globalization. The interaction of people, 

societies, cultures and civilizations have inevitable affects on globalization process and as 

a result, new cultural ties are constantly formed. Social relations are influenced by alien 

values, norms and behaviours that may either infuse into values in the local culture or are 

rejected.319   

In spite of this fact, there is no proportionate development in the exchange of culture, 

values and mannerism as they are not progressing in a balanced manner. The norms and 

values in the western culture are dominating the other cultures and traditions because of 

their advancement in economic and technological progress from outside the western 

culture. 

                                                 
318 Katarzyna Jędrzejczyk-Kuliniak, Paper for the 6th CEEISA convention, University of Wroclaw, Wroclaw, Poland, 
24-26 May, 2007. 
319 Ziętek, A. (2002). Globalizacja a kultura, Lublin, p. 198. 
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In the newly emerging scenario of globalization, socio-political and economic 

transformations are shaping the world order; thus making globalization as one of the 

major dynamic force. The multi-dimensional relationships between different countries 

on variant levels comprise one of the significant characteristic of globalization. These 

transformations are associated with new configuration to develop different levels of 

privilege or status.  Some countries are directly associated with the globalization 

process while others are not active participants and have an insignificant or trivial 

role to play. The penetration of global process in various societies, cultures and 

regions is a critical factor in the globalization. This ultimately results in a 

classification of various cultures and societies into predominant or subsidiary in 

impact; thus the geographic layout or status discrimination does not value in that 

classification. 

The process of globalization is influenced by number of factors that played role in its 

progression or confrontation. Hierarchy of cultures is one of the major factors that have 

significant influence processes of globalization. Some cultures have a central place, 

others have peripheral. Peripheral values can only penetrate into midstream circulation if 

they are infused and affirmed by local cultures and on the basis of long term association 

with other cultural values. Presently, the interaction between the chief culture and 

tangential cultures is being replaced by global culture – local cultures. The religious, 

regional and a national character is the identity of a local culture. 

Globalization is often perceived as standardization; as it changes the hierarchy of 

relations, it may also be termed as subordination to the global or universal culture. 

Standardization and universalization are often taken as similar as universalization seems 

to have a universal global order, similar norms and values and ways and means for 

everyone. This transformation is continuous in its progression and it exhibits itself in 

various forms of distinguished characteristics of global culture. Samuel P. Huntington 

(2002) marked some elements that play the significant role in the development of a 

universal culture: 

First among them are the basic norms that have a shared characteristic among all societies 

like the universal moral values, conceptualizing good and evil acts like murder and 

harming others. Next to them are the values that are shared among developed civilized 
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communities that separate them from uncultured and unorganized primitive societies, like 

literacy. Third category of factors include those concepts, principles, standards and 

morals that are acknowledged by western culture and are infusing into other cultures too 

with peoples’ intermingling. Huntington (2002) called it as ‘Davos culture’. As it 

proliferate with its acceptance, giving rise to similar models of consumption and mass 

culture.320 

The elements mentioned above point to the fact that in the global heritage and culture, 

there are many common values and norms that are depicted on global scale that can be 

termed as universal and globally acceptable. A cultural norm can only be regarded as 

universal on account of its commemoration in the past, importance in present and being a 

source of inspiration and standard of classical values in the future. The global culture is 

classified on the basis of its acceptance among communities and media, and its 

immediate presence (tele-presence).321 Previously the western values were considered as 

universal because of their acceptance, but now the globalization changed this situation 

radically. Though the western influence on media and technological resources is showing 

its dominance over the global culture too, having significant domineering western 

features; the role of religion, especially Islam has certain reservations on account of its 

values and characteristics that are incompatible with the globalization which  is structured 

under the influence of ideals and beliefs prevalent in western cultures only. 

5.8 Muslims’ response to Globalization 

The present scenario in the global perspective is undergoing many transformations in 

acceptance or opposing the religious systems, and Islam is one of the major factors in 

significant social and political situations. The idea of new global world order is based on 

the secular values and in lieu to the technological development and modern states, the 

religion have come back to a global debate. The notion of clash of civilizations has given 

rise to the debate on religion and Western and Islamic civilizations are arranging 

dialogues for bridging the gap; and religious dogmas may be used to achieve religious 

supremacy in the global world (Huntington, 2002). 
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The revival process of Islam started in the midst of 20th century where cultural 

revitalization took the stance of resistance against universal global order that have its own 

universal traits and norms, against Islam that have a very different values based system 

and culture. Religious revival movements are based on fundamental differences from 

objectives and methods of globalization having specific culture domination that 

counterweight their revival. Thus the exclusion of religion from the globalization process 

has put religion as a personal state of affairs for individuals, which is in contradiction 

with basic concepts of globalization.322 Religion has been marginalized as the traditional 

and conventional approach to religion has lost its appeal and needs a fresh revival. 

Another important factor is the apprehension by many communities that feel endangered 

from the universal unification under the umbrella of religion; thus finding an escape in 

religion that provides the satisfaction and feeling of identity, according to traditional and 

fundamental approach.  

Conversely, there are voices  for putting religion back into public and political affairs in 

order to rejuvenate the concept of religious nationalism, that helps not only in national 

and political interests but also brings in a feeling of solidarity among aversive groups.  

Revitalization of religions can also serve as a major strengthening factor for group 

identity, in order to achieve control in a competitive globalization process. This is one of 

the reasons that religion operate in a persuasive manner on the society. Though 

secularization has affected social life in trying to limit religion to private life, it has not 

been able to substitute the didactic role of religion. Traditionally religion was meant to 

provide only certain moral principles and ethical rules for regulating individual’s life in 

the changing reality. The major religions of the world describe morality and immoral 

values for giving a well-defined and organized system to their believers in the 

continuously changing world.323 However, the global culture may be negatively affected 

by some of the religious traditions and turn out as elements of dissension and unfitness to 

needs of the global world.  
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A general percept to religion is its supposed intervention in the global culture. The 

religious value system and social norms are identified as not at par with the global values 

of tolerance, pluralism, gender equality or the rights of individuals.324 

A focus on religious system of beliefs and its possible influence on global society show a 

clash of traditions and contention in global sphere among individuals that adhere to 

spiritual values of their own religion and culture. This approach of exclusiveness might 

fan the fundamental movements that target global universalism on religious norms. The 

second possible relationship between religious systems and global values could be the 

heterogenization of religious systems, i.e. their coexistence in harmony with the 

philosophy of cultural relativism.  This can be termed as a pluralism approach in 

multifarious functioning of ethical systems.  The third and the most optimistic approach 

called inclusivism promote creation of a universal global ethical system, emphasizing 

mutual base of ethical principles of all religions. A global citizen would thus be more 

tolerant to the values of different religions leading to the ideal scenario of global 

society.325  The irony to all the above mentioned approaches is that globalization is still 

striving for a common world where there is no domination of any religion religious 

community. It generalizes religion to be a private state of affairs to individuals as a 

consequence of which secularity is preached as an alternative to religion or anti-

religion.326 While religion is contested, it must be bear in mind that it can be a very active 

force in unification of global community over some shared values and norms that are not 

in disagreement with the central thought and organization of the universal order, rather 

they harmonize and complement the globalization process.  

Inclusivism can thus lead different religions to a shared system of beliefs, values and 

ethical principles that can mutually bring into being global governance. The principles of 

solidarity, its philosophy fundamentally focus on common origin of all people thus 

accentuates cooperation and mutual decorum. While creating ethical standards, different 

religions regulate and emphasize on various aspects of global society considering each 
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one person as a constituent of a community; thus focusing on the principle of solidarity 

they emphasize the need to help the weak making sure that the necessary social and 

economic requirements are fulfilled.327 This approach can positively affect the economic 

growth in global perspective, efforts to eliminate inequality and democracy too. 

Consecutively, the religious identity should not be negatively perceived as it promotes 

the commonly shared values irrespective of belief or nationality.  

Nonetheless, the approaches and theories to a universal global framework on which all 

religions unite is still an ideological thought and conceptual deliberation that has not been 

practically sworn in yet.  

On the other hand, the rapid communication and integration of variant social groups as 

per their cultural identity or institutionalization in politics helps in the development of the 

phenomenon of the solidarity of species and universal identity. These aspects of 

universalization (uniformity in social patterns), homogenization (acceptance of diverse 

cultural norms in global culture) and globalization of human identity (inclusiveness) give 

rise to diverse systems of supranational and suprastate integration of social communities 

that lead in the formation of new developed manner of solidarity. 

 

5.8.1. The Responses from the Islamic World on Globalization 

 

One group rejects globalization absolutely takes that as a latest form of colonialism. They 

consider the culture, history and ideology of the nations supporting globalization as 

materialistic and secular.  

Second group tries to give justifications to globalization, and regard Islam as the source 

of it. The Holy Quran was revealed as a message to humanity for all races and thus 

embraces globalism. It comes in the Holy Quran: 
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328 

“And We have not sent you, [O Muhammad], except as a mercy to the worlds” 

Third group consider globalization as a means for diffusion of beneficial and useless 

things. There have been some positive as well as negative aspects to globalization in 

respect of religion and culture. Some measures to infuse ethical and moral considerations 

into financial organizations, behavior and certain objectives linked with the globalization 

process can help understand if ethical principles are incorporated more comprehensively 

and practically. The focus should be to work out efficient strategies and organizations 

into the globalization process while keeping with religious principles. 

 

5.9 Religious ideology and Globalization 

 

One of the important elements of cultural system of Islam is its religious dogmas. The 

values that affect the character, ethics, principles and lawful values or beliefs constitute 

the sacred dogmas. These religious doctrines, thus structure the social and political 

order.329 Islam gives solutions and codes for all spheres of life in order to organize and 

integrate its followers. Islam also takes into account new social phenomena and provides 

the solution by evaluating on its principles. Islam brings in stability and invariability by 

preservation of tradition in the society and shaping moral principles. 

Islam took a definite stand when it comes to globalization. Despite the cultural 

differences and variation in traditions, the Islamic civilization is not against western 

culture and tries to find out the way out for overcoming dissension. 

 Muslims apprehension from globalization of culture is depicted in the writings of 

philosophers taking three dimensions.330 One group of thinkers advocate resolving 
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national and cultural interests to adjust with globalization. This group recommend 

pacification between Islamic culture and global challenges. Globalization is a natural 

process of humanity development, which does not put at risk any religion or culture even 

though it influence social and individual life. Thus, a global society has to be based on 

common values, right and a mutual scheme of morality, discounting any civilization. 

 Next scheme takes into account the technological progress in which global 

communication, information, and capital flow is so abundant that hang on to the tangible 

cultural heritage and legacy from generations so much so that they fail benefiting from 

the achievements of globalization.  Muslims must fill the gap between their traditions and 

the global culture without losing their cultural identity, with the help of advancement in 

Science and technology. 

The third group imply globalization as a cultural incursion that may destroy the cultural 

legacy of Islamic society. Globalization is perceived as westernization of life of Muslims. 

They take on the emerging new global values are very worldly, material and open-

minded that cannot be readily accepted by the Muslims. In addition, the concern for 

discrimination on culture basis and the dual criterion of universal consumerism is limiting 

religion as a private state of affairs. Traditional moral standards and respecting each 

religion’s moral standards can be met only by cultivating the traditions free of influences 

of any culture.  

This approach advocates that cultural system can help cultivate the norms for democracy 

and human rights, as cultural norms can never be separated from politics, economy and 

everyday life.331 Islam is not against democracy, and it supports the idea of representative 

government which is not in contradiction with Islamic belief. Regardless of this verity, 

the religious leaders yield concepts of shaping the modern democracy with the help of 

consultation to which the modernists, reformers and rulers turn to for shaping democracy 

of the Islamic world.332 

 Islamic fundamentalists not only show concerns over evaluating democracy as a corporeal 

system to yield authority, but also on western culture that embodies all values indicative of 

material motives of individuals. Thus, it makes available foundation for a universal culture and 

                                                 
331 McDaniel, C. (2003) Islam and the Global Society: A Religious Approach to Modernity, Brigham Young University 
Law Review, 2, p. 508. 
332 Mrozek-Dumanowska, A. (1999) Islam a demokracja, Islama globalizacja, Warszawa, p. 18. 
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religious-ism could then be recognized similar to manifestation of constrained civilization that 

assemblage in the form of societies. Fundamentalists give precedence of communities over an 

individual while democracy is based on individual freedom.  That is the reason the concepts of 

western democracy does not coincides with the Islamic cultural beliefs and notions.  

Fundamental Islamic beliefs declare that Islam provides a complete framework of policies and 

regulations that shape the whole society contrary to general belief that it’s just a religious 

ideology. There revive local cultures, which are grouped within a regional civilization, aiming 

at triggering a rebellion against the universal use of such principles as democracy and human 

rights.333  

Ironically, fundamentalism is a by-product of globalization as the global society rouses 

monetary objectives that can be achieved by acceptance of western, realistic cultural 

model. There had been numerous models that emerged as responses to the dominating 

cultural influences.  

The evolutionary process gives rise to the emergence of varied forms of cultural ties and 

social characteristics. The cultural characteristics commence from family relationships, 

spatial propinquity and direct casual associations among local communities. A 

community refers to the fact of origination and inheritance of certain, potential abilities to 

identical or similar reacting to the same needs and incentives.334 

The origin of Muslim community is based on the traditions as well as the religion that 

epitomize the unity and harmony of Islamic society. The Islamic Culture depicts itself in 

its communal approach to deal with each individual as part of Ummah. The word Ummah 

is used for people of Islamic Community having emotional, moral, social ties that are 

stabilized with the personal relationships as well continuation over time. In recent times, 

the concept of Ummah is achieving a global nature as Islam is a global community.335 

 

                                                 
333 Tibi, B. (1997) Fundamentalizm religijny, Warszawa, p. 54. 
334 Paleczny, T. Typy tożsamości kulturowej a procesy globalizacji, Available at:  
http://www3.uj.edu.pl/ISR/kulturoznawstwo_ miedzynarodowe/publikacje/typy.doc 
335 Olszewska-Dyoniziak, B. (2002). Człowiek i religia. Studium z zakresu genezy i społecznej funkcji religii, 
Wroclaw, p.45. 
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5.10 Prospective role of Islam in global representation 

Globalization is taking human kind towards variance and religion can serve the purpose 

to unite nation for universal norms like justice and equality. Globalization is driven by 

large-scale resources. The people of the world interact with each other much more than at 

present. There are cultural exchanges and within each cultural and national tradition there 

is universal attempt to address problems of social inequalities, gender inequalities and 

human rights. A defense of human rights and resistance against inequality and 

discrimination can be accomplished only with unity and cohesion globally for addressing 

issues regarding violations of human rights, gender inequalities. Conversely, religion and 

faith can be used to achieve this end. Islam supports society which gives a concept of 

unity beyond race. Human rights, poverty, gender discrimination democracy etc are 

important issues for ensuring global unity.336 

Globalization is the dissemination of variant societies occurring because of technology 

advancement media development and economical growth. Globalization generally 

provokes the domination of a particular way of life and morals. So global civilization is 

developing with the strong opponent drive to preserve local cultures too. Globalization 

can be termed as homogenization, which may lead to integration of behaviour, morals, 

and culture globally, or hybridization, resulting in adaptation of certain elements of local 

cultures.337 Thus globalizations lead to cosmopolitization of culture as well as a common 

set of beliefs and norms.338 

Globalization tends to assimilate variant cultures. Some communities adapt to these 

changes or to remain in isolation and closure to external influences. Pluralism of cultures, 

their shared dealings and persuasion may result in conflicts among the communities their 

solidarity. This predicament has two solutions: either bring about extreme attitudes like 

religious fundamentalism, or adapt some fundamentals of the dominating culture 

(hybridization). However, adaptation processes in the cultural sphere take place much 

                                                 
336 Ali, A. & Irfan, (2010) Globalization and Islam; Husseini, Sam, "Fundamental misunderstandings about a growing 
faith"; Nursi, Bediuzzzaman Said, The Words, 27th Word; Nursi, Bediuzzzaman Said, The Letters, Fifteenth Letter. 
337 Wnuk, E. & Lipiński, (2004) Świat międzyepoki, Krakow, p. 40. 
338 Vertigans, S. & Sutton, P. W. (2002) Globalization Theory and Islamic Praxis, Global Society, 16) 1, p. 31-46. 
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more slowly than in other spheres of life of human groups. A possible disinclination to 

acclimatize comes from the concern of losing the cultural identity. 

Protect of culture, preservation of heritage is necessary for avoiding occurrence of 

cultural dissonances in the name of globalization. The historical heritage and the needs of 

the contemporary world can be met by Islam, as it is an adaptable religion with pragmatic 

and homogenous culture. It may absorb customs, traditions and norms of local cultures 

that may not be theological. Currently, progressive Muslim circles presume that the 

values and norms of western culture that are not in conflict with Islamic culture may be 

assimilated and infused in Muslim society.  
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CHAPTER 6 

NORMATIVE ISLAMIC LAW IN GLOBAL SOCIETY 

 

6.1 Social Construction of Islamic Law  

Modernity has generated various movements and public debates. The Islamic Law in 

contemporary Muslim society reflects the interaction between society (the social 

constructions such as customs, norms and practices), Islam (Muslim legal thought 

expressed in fatawas, Usul-al-Fiqh, and siyasah), and the state (institutions such as courts 

and legislation). Among various other aspects, these trends in restoration of Islamic Law 

are quite significant and exhort for in-depth analysis. Social construction of Islamic Law 

elaborates the relationship between Islam, society and the state with the focus on Islamic 

Law (Shariahh).  

The Islamic Law is no longer excluded from the public. On the contrary, the Ulema and 

the religious groups that had been opposed to state interference in Islamic Law are now 

demanding Muslim states to implement it. This demand for the institutionalization of 

Shariahh by the state also calls for the creation of facilities for the observance of Islamic 

Law. This is one aspect of social construction of Islamic Law. 

Not only Ulema and non-Ulema, even the masses, are participating in the debates on 

Islamic Law. The Ulema are conscious of this changing situation. Hence, they no longer 

address only the Ulema in their writings and communication. This development is 

affecting the language and conceptualization of Shariah and the style of communicating 

it. Modern debates on Islamic Law are challenging the apparent paradoxes about the 

continuity and change in Islamic Law339.  

Changing social contexts, shifting the norms of Islamic Law from texts to practice, from 

the traditional usul to maqasid, and the legalistic and the literalists to moralist 

normativity, expose these paradoxes, created by a static and essentialist approach to the 

                                                 
339 Masud, M. K. (2001). Modernist Legislations: Islam and Modernity. Social Construction of Shariah, 
Project presentation, TCIMO, Leiden University Faculty of Letters 10 April 
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concepts of Islamic Law. Social construction, therefore, focuses on three aspects of the 

development of law in Islam: normativity, acceptability, and communicability. 

6.1.1 Normativity in Islamic Law: First dimension of Social Construction of Shariah 

 

The fundamental normative structure of Islamic Law is more receptive to hypothetical 

political and social realities than any established school or opinion, and state authorities 

should give precedence to Muslim innovative legal thought over any such opinion: It is 

incompatible with this flexibility of Islamic Law that the holder of political authority 

(wali-al-amr) be bound by opinions that he cannot abandon as such, or that he be 

prevented from action by these opinions in situations where the interests of the Law 

(Shar’) would have allowed it.  

The new legal thought should aim at the preservation of the five fundamental interests or 

ultimate norms of the law (maqasid al-shar’), namely the protection of the religion, 

bodily safety, reason, virtue and wealth of subjects. These are the highest interests that 

Islamic law, both its definitive and interpretive components, seeks to protect and 

advance, and within the confines of which the modern notion of justice and right as 

additional grounds and justification for juridical innovation rests. The fact is that every 

(non-textual) legal rule, even if it governs human action for some time, does not posses in 

itself anything that prevents its eventual rejection and replacement by new rule…which 

would be better adjusted to the people, more adapted to their affairs and more adequate to 

their real interests…: this alone is the way leading to right (haqq) and justice (adl), and is 

preferable to a vast deterioration.340 

Islam has the peculiarity of linking the socially valued norms of behavior, or ethics, with 

the legal domain, and, what is more, both ethics and law are immersed in the territory of 

the sacred.  

 

                                                 
340 Arabi, O. (2001) Studies in modern Islamic law and jurisprudence Kluwer Law International, The Netherlands, p. 202-206. 
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6.1.2 Acceptability in Islamic Law: Second dimension of Social Construction of 

Shariah 

 

In an progressively global mode of social life that has evolved through global 

development and universalization, the acceptance of social and legal norms of Islamic 

law globally is presumed as a value consensus on procedural rules and individual rights, 

because we all share a common culture woven of traditions. So diversity and 

acceptability are two dimensions of social construction of Shariah. 

 

6.1.2.1 Diversity in Fiqh as a Social Construction 

 

Ikhtilaf, which means disagreement, difference of opinion and diversity of views, 

especially among the experts of Islamic law, is widely recognized in Islamic tradition as a 

natural phenomenon. In its meaning of ‘diversity’, ikhtilaf is also a recurring theme in the 

Qur’an, with references to the diverse phenomena of nature and diversity as a sign of God 

and proof of God’s existence and creation.341 In a tradition, the Holy prophet ( صلي هللا عليه

 is quoted that diversity among the Muslim people is a blessing (ikhtilafu ummati (وسلم

rahma).342 The Islamic tradition takes pride in sciences developed for studying the 

differences in the recitation and interpretation of the Book and the differences regarding 

the transmission of the Hadith, reports about the statements of the Holy Prophet ( صلي هللا

 ,and the Sunnah, his practices. Since the beginning of the development of Fiqh ,(عليه وسلم

ikhtilaf among the jurists not only existed, but was also respected. 

In Islamic jurisprudence, ikhtilaf al-fuqaha (disagreement among the jurists) is a rich 

source for understanding the development of the Islamic legal tradition and as an 

important juristic tool to reinterpret Islamic law in today’s globalized world in which 

difference is increasingly valued. 

                                                 
341 Al-Quran: 2:164; 3:190; 10:6; 23:80; 30:22; 45:5. 
342 This Hadith is cited in al-Nawawi’s commentary of Sahih Muslim, a book on waqf. Sahih Muslim, p. 91. 
Authenticity of this Hadith was questioned by several scholars. Al-Khattabi, in his commentary on Sahih Muslim 
mentions that Jahiz and Musili had rejected this Hadith, saying that if disagreement was a blessing then agreement 
would be punishable. Al-Khattabi, however, explains that disagreement here particularly refers to legal matters, not to 
disagreement in matters of belief. 
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6.1.2.2 Fiqh as a Social Construction of Shariah 

 

The diversity in jurists’ opinions and the rise of different schools was geographical in 

origin; the difference was caused essentially by local practices and customs. This 

suggests that Fiqh was a social construction of Shariah. In the beginning, the term Fiqh 

was used in its literal meaning, namely the understanding of Islamic Law. This 

understanding was informed by social thought categories, either in the sense that the 

Shariah was revealed in a particular social context or that institutions were built to make 

Islamic Law socially acceptable. In a theoretical sense, social construction meant 

harmonizing social and legal norms. 

Classical Fiqh scholars sought to explain diversity and difference of opinion as due to 

varying language usages or different interpretative methods. What is important and 

missing in these explanations is the social context of these differences. Languages and 

interpretative differences are closely associated with social norms and institutions, 

indicating the different social contexts of the speakers. The understanding of certain 

words even in the same language may differ in different areas where people speak that 

language simply because language is a social phenomenon. Jurists speak about two types 

of customs: usage of language (‘urf qawli) and social practice (‘urf fi’li / amali). Both are 

called ‘urf, meaning socially constructed practices. This distinction between words and 

actions is used particularly in reference to diversity in family laws. For instance, cases of 

dower (mahr) disputes about the amount and mode of payment, or whether specific 

words connote the meaning of dower, are settled on the basis of the practice in a 

community. However, the ikhtilaf literature usually explains this disagreement as 

different meanings of a word understood by the jurists. 

The family is a social institution that regulates relationships between humans. When the 

Qur’an speaks about the family or about relationships between men and women, it 

certainly takes the social setting, customs and institutions into account. As Shah 

Waliullah explains, the material source of Islamic law, especially about family relations, 

is the pre-Islamic social customs. The Qur’an and the Sunnah examined pre-Islamic 
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Arabian practices and customs, reformed those which were unjust, and adopted those 

which were fair-minded.343 Shah Waliullah advises that to understand Islamic Law, one 

must examine its material source as well as the method used to implement reform. 

Referring to the reforms in family law, Shah Waliullah explained that Islam adopted the 

following pre-Islamic Arab practices and amended those which harmed the rights of 

women, especially with reference to divorce, dower and inheritance: engagement before 

marriage, marriage guardian, marriage ceremony, wedding feast, dower, prohibited 

relations, fosterage, marital rights, divorce and its various types, the waiting period and 

succession. 

When the Prophet introduced reforms to the patriarchal practices, some of his 

Companions found them difficult to accept.344 For instance, the verses relating to 

women’s shares in inheritance were viewed as strange by some of the Companions as 

they said women did not take part in wars and did not bring in any booty, so how could 

they be allotted shares in property.345 Examples like this reveal the social context of these 

reforms and indicate how the patriarchal society reacted to these changes. One cannot 

appreciate the reforms introduced in Qur’anic injunctions and the traditions without 

relating them in social context when they were introduced. The jurists also interpreted the 

Shariahh with reference to their social contexts. Today, when the social context has again 

changed, we need to reinterpret the Islamic Law in these new social contexts. Often, 

diversity (and the concomitant disagreement) is taken as a negative development; some 

historians of Islamic law (e.g. Joseph Schacht) describe it as a conflict between theory 

and practice but actually it is a dynamic principle in the development of Fiqh. 

1. Diversity in Fiqh reflects the process of the social construction of the Islamic Law. 

2. Diversity justifies the continuous need for Ijtihad, harmonizing legal and social norms. 

3. Diversity legitimizes the quest for new methods of interpretation. 

4. Diversity recognizes multiculturalism and legal pluralism.346 

                                                 
343 Waliullah, S. (2004) Hujjatullah al-Baligha,Al-Maktabbah as Salafiyyah, Lahore,  p. 124. 
344 Fawzi, I. (1983) Ahkam al-Usra, Dar-ul-Kalima lil nashar, Beirut, p. 188. 
345 ibid 
346 Masud, M. K. (2001). Modernist Legislations: Islam and Modernity. Social Construction of Shariah, 
Project presentation, TCIMO, Leiden University Faculty of Letters 10 April 
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6.1.3 Communicability in Islamic Law: Third Dimension of social Construction of 

Shariah 

Communicability can be the interchange of the Muslims and non-Muslims discourse or 

the information flow between different cultures that leads the way to acceptance of each 

other and adoption of each other’s traits which is not an alien concept in the global age. 

The mode of communication, as discussed, is the common norms and values which are 

shared between different nations in the global scenario. It helps to understand and pave 

way to be au fait with cultures and legal and social norms of diverse nature and figure out 

their role in the global society.  

6.1.3.1 Changing Social Contexts: Normative approach in Shifting of Norms from 

Text to Practice 

To deepen the thicken conceptions of a global civil society, to make them more nuanced 

in their analysis of cultural complexity, more interactive in their institutional dynamics 

and more attuned to the social context, the role of religious norms in cultural 

conversations, and moral argument of public life in a diversified society is very crucial.  

In the changing social context, religious doctrine and practice are influenced by dynamic 

processes of change and adaptation within and among the community of believers, in 

response to a variety of internal and external factors. The emerging global society that is 

partially motivated by religion and facilitated by globalization, promote the 

transformation of exclusive tendencies of religious communities and enable them to 

infuse moral constraints through trans-religious solidarity and consensus in the interest of 

social justice. So the tentative conclusion to the issue of changing social contexts is to 

offer the possibility of shifting the norms from text into a comprehensive and systematic 

practical implementation under the umbrella of universal human rights. 

6.2 Normative Islamic Law and Universal Human Rights 

Human rights are the prerogatives that developed in the western modern thought on 

natural law by infusing these rights to legal institutions. The Universal Declaration of 
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Human Rights (UDHR) by the United Nations in 1948 and the covenants of 1966, 

enforced in 1976, establish the rights as international law. Thus, rights have become legal 

rulings that can be institutionalized in a legal perspective. Human rights, democracy, and 

legal rule are intrinsically interrelated to one another.  

In the current resurgence of political Islam, however, Muslims relate legal rule 

exclusively to Islamic divine law, the Shariah, even if they endorse the notion of 

democracy. Both Muslims and non-Muslims alike who subscribe to democracy agree 

with Max Weber's view that democratic systems are based on legal rule. This consensus 

diminishes, however, when the substance of the legal notions employed is determined. 

This very substance of international law alienates assertive Muslims from the West and 

from the international community. Muslim fundamentalists and the traditional Ulema 

believe that the Islamic Shariah is the exclusive basis for a legal rule acceptable to all 

Muslims. Muslim fundamentalists forwarded the view that Western democracy is 

permissive and thus allows its adversaries to undermine it by its own means, whereas the 

Shariah is superior and pure. No one can assault the Shariah from within, given that it 

draws clear fault lines between itself and others. This argument resembles the reasoning 

along the fault lines of conflict between civilizations. 

An-Na'im speaks of the present context' as his frame of time referring to contemporary 

conditions in the world of Islam. These conditions are constrained globally and they 

create fault lines of conflict. A leading Harvard sociologist, Theda Skocpol, defines this 

time framework as a "world time." This is an age characterized by globalization that 

engenders a structure in which nation-states and civilizations interact with one another. 

This takes place under conditions in which a world government, as a central authority, is 

missing. An international law exists, but no institution capable of enforcing legal norms 

worldwide exists. Parallel to this overwhelming globalization, is the fact that existing 

civilizations and cultures differ substantially in their norms, values, and outlooks as 

related to the respective world views. The notion of establishing cross-cultural 

foundations for a universal morality shared by all civilizations in the system of 

international relations becomes more and more a pertinent issue. It seems that human 

rights cannot be established internationally on the basis of overall universalism but rather 
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on such cross-cultural foundations for a universal morality. This focus is related to the 

overall context addressed above that human rights lie at the center of establishing cross-

cultural foundations in the system of international relations. Human rights are a cultural 

concept that originated in Europe. While this concept is, on the one hand, becoming 

related to globalization, there exists, on the other hand, no world or universal culture or 

civilization, despite the need for international morality.347 

Heiner (1995) construed that human rights constitute normative demands in that they 

focus on political and legal standards of justice. At the same time, however, they can be 

potentially connected with more comprehensive doctrines or cultural values, in so far as 

they refer to the principle of human dignity which itself might facilitate a critical 

mediation between the normative requirements of human rights on the one hand and 

various religious or cultural traditions on the other.348  

Joseph Chan (1997) contends that human rights are actually a systematic process of 

conceptualizing morality. It has three criteria; whether it meets the minimum standards of 

human morality (such as prohibition of murder and torture, protection of property and 

right to free trial), whether it does justice to the historical situation of that society, and 

whether it captures the values and aspirations of people in that society.349 

A form of global community is emerging around the issue of human rights. This 

emergent community is reflected in the expanding number of international regimes 

addressing individual and collective rights across territorial borderlines. These regimes 

embody a commitment by states to ethical principles, which in turn, provide the basis for 

an expanding network of activities. While the demise of the state system is not 

contemplated, alternative loyalties may begin to forge a new normative basis for 

international relations. 

6.3 Global Normative Synthesis 

                                                 
347 http://www.accessmylibrary.com/article-1G1-15249085/islamic-lawsharia-human-rights.html  
348 Bielefeldt, H. (1995) Muslim Voices in the Human Rights Debate, Human Rights Quarterly, 17 (4), p. 594. 
349 Chan, J.  (1997) An Alternative View, Journal of Democracy, 8 (2) p 39-40. 
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Recently there has been building stronger support for global institution building. 

The supporting calls are relating to basic normative stance, general views and 

conceptions. They concern values rather than power relations or economic 

resources; they define what people consider as legitimate, a major foundation of 

social order and good government. Two major themes claim to predict the 

direction in which the world is moving and to prescribe the ways it ought to 

progress. One theme holds that the world is proceeding to (and needs to be 

encouraged to) embrace several core values, and the institutions that embody 

them, individual rights, democratic government, and free markets. This position 

has been advanced by Francis Fukuyama, Michael Mandelbaum and Fareed 

Zakaria, among others. The other theme holds that the world outside the West is 

largely governed by religious fundamentalists or some other alien set of values, 

incompatible with the Western ones, and, hence, these antithetical civilizations are 

bound to clash (as argued by, for example, Bernard Lewis and Samuel Huntington) 

To provide but one quote: 

“Western concepts differ fundamentally from those prevalent in other 

civilizations. Western ideas of individualism, liberalism, constitutionalism, human 

rights, equality, liberty, the rule of law, democracy, free markets, the separation of 

church and state, often have little resonance in Islamic, Confucian, Japanese, 

Hindu, Buddhist or Orthodox cultures.” 

Both viewpoints imply that non-Western nations have little to contribute to the 

global development of political and economic institutions and to the values they 

embody, i.e. rights, liberty, and capitalism. Actually, there are significant matters 

concerning both the development of domestic polities and economies, as well as 

international relations and the design of new global architectures that the world can 

and should learn from non-Western nations. This is especially true in matters 

concerning respect for authority, obligations to the common good, and the nurturing 

of communal bonds, although only if these features are greatly moderated. Moreover, 

evidence will be shortly presented to suggest that the world is actually moving 

toward a new synthesis between the West's great respect for individual rights and 
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choices and the East's (in rather different ways, of course) respect for social 

obligations; between the West's preoccupation with autonomy and the East's 

preoccupation with social order; between Western and Eastern extensive normative 

characterization of dos and don'ts, legal and political visions. The synthesizing 

process, to reiterate, entails modifying the elements that go into it; it is not a 

mechanical change of Eastern and Western elements, rather it is akin to a chemical 

reaction. For reasons that will become evident shortly, the emerging synthesis might 

be referred to as "soft communitarian ism." The trend is towards an increasing and 

worldwide dominance of individualism.350 The values and institutions involved are 

all centered round the respect for individual dignity and liberty of the person to  

make his or her own political and economic choices. Fukuyama's thesis (and others 

who developed related lines of argument such as Michael Mandelbaum and Fareed 

Zakaria) is that the whole world is in the process of embracing each others’ 

values; although they tend to see these individualistic values as "universal" ones. 

One also should note that reference is to a global trend of intra-national 

developments and not to the development of some global society and government. 

The argument about individualism is only half right because the East (despite the 

fact that it is even more varied than the West) does bring several key values of its 

own to the global dialogue. Eastern core tenets are not individual rights, but 

social obligations (toward a very extensive set of shared common goods); not 

liberty, but submission to a higher purpose and authority, whether religious or 

secular; not maximization of consumer goods, but service to common goods 

articulated by a secular state. Thus, Bilahari Kausikan, Singapore's former 

ambassador to the United Nations, stated that "Asians placed a greater value on 

honesty, self-discipline, and order, while Americans were more concerned about 

personal achievement, helping others, and personal freedom." These values are at 

the heart of Islam and at the core of several Eastern religions. In short, both West 

and East can contribute to a new synthesis that would move their respective 

                                                 
350 Amitai Etzioni, The Emerging Global Normative Synthesis, The journal of Political Philosophy: 
Volume 12, Number 2, 2004, pp. 214-244 
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societies, their polities, and, we shall see, their economies toward a better design 

for a good society. In a good society, the formulation of what is good should be 

left to each individual and decisions as to what is right versus wrong should be 

left to the private realm. No force is exercised to impose the shared norms. They 

are fostered by people encouraging one another to do what ought to be done, and 

by chiding those who do not. Indeed, if one takes into account that not all people 

will, out of self-interest, refrain from antisocial behavior all of the time, one 

realizes that there are only two ways to under gird pro-social conduct-coercion or 

informal social controls and when these informal normative controls are intact, 

state interventions can be minimized. In modern societies, with a high rate of 

mobility and freedom of association communities' normative controls tend to be 

quite mild. 

 

6.4 Global Prohibition regimes: The Evolution of Norms in 

International Society  

 

The emergence, evolution and development of norms in a dynamic way have not yet been 

explored extensively. Some global norms prohibit the acts such as robbery or 

unauthorized use or illegal operation of software, captivity and labor, human trafficking 

of women and children for prostitution, forgery of currency and coinage and hijacking. 

Similarly extermination of animals species that are going extinct are also focuses of 

growingly commanding norms and standards. These norms explicitly demarcate the 

specifications through which states and non-state elements enable to these standards. The 

deviants are condemned by the community. Both the subject matter and the procedure of 

enforcement of these norms are delineated in global prohibition regimes.  

The core substance of these norms is thus to systematize safety measures and integrity to 

the society and enhance and represent moral values, beliefs and prejudices for law 

makers. These norms explicate sometimes in the forms of criminal justice and sometimes 

resort to judicial measures to proscribe and prevent illicit deeds out of coercion and 

punitive method for the ones who resist and challenge the progressive norms of 

developed societies.  
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There are only few criminal laws that develop into global proscription regimes, or have 

achieved global dimensions. Crimes that evince a convincing universal aspect come into 

the focus of international prohibition regimes: robbery, thievery, felony, killing of 

diplomats, cross-border commerce in slaves, forged currency and consciousness-altering 

drugs etc. 

A significant incentive in formulation of international prohibition regimes is the 

defectiveness in enforcing independent as well as mutual laws for such criminal activities 

that go beyond national borders. International prohibition regimes serve the purpose of 

exploring, examining and penalizing the range of illegitimate actions and behaviors that 

may harm the interests of citizens. Thus they provide the homogeny for cooperation 

between governments. International prohibition regimes constitute the merger of 

independent acts, mutual relationships and international conventions. 

 

6.5 Normativity of Islamic Law in Global Context 

 

The normativity of Islamic Law in the global context needs to be discussed in the non-

Muslim context as well as in the Muslim context. The reason is that Islamic law has a lot 

of unexplained concepts inherited from its history of formation and history of practice; 

some of which have been discussed in the pre-modern period but the intensity of debate 

that has taken into consideration the very basic question was only in the modern period 

and in that also the debate happened in Muslim countries only recently after 1980s. 

Firstly, the aspect of Islamic law that how law is dealing with it brought out many 

ambiguities.  

Among these concepts first is the relation between law and the state. State usually can’t 

legislate, reform and only can implement law but can’t make law. And the other issue is 

the normativity of Islamic law needs to be discussed as it is not clear who makes the law.  

 

The legal theories are always saying that Islamic Law is divine but all the contents in the 

Holy Quran and Sunnah are not law or potentially law nor all statements of Quran are 

incorporated in Fiqh and what’s the position of Fiqh? If Fiqh is equivalent to Shariah, 

then question is if Fiqh is also divine or revealed. That’s the question that Islamic legal 
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theory is asking and discussion of norms becomes the discussion of sources, i.e. where 

does one find Islamic law, what sources does make it Islamic or normative. According to 

theory of sources first source is Quran and Sunnah and then there is qiyas (analogical 

reasoning) and Ijma (consensus). Quran and Sunnah may be material source but real or 

normative source is Ijma and that is how we understand. So it is concluded that Shariah 

is socially constructed in society; which is not very organized body.351 There is a general 

body of Ulema that have been interpreting the text and their interpretation is generally 

accepted either as madhab or as school of law or as their opinion by the passage of time 

and that consensus makes these laws normative. This questions all the theories in the 

colonial period and then in the modern states because it was the first time that the state 

want to enforce Islamic law whether it was colonial or modern state. So the question is 

that colonial state gives to Islamic law what is normative in Islamic law and what should 

be included in Islamic law, what should be thrown out was decided by colonial states and 

that was when the Islamic law was given the adjective ‘religious or personal’.  

In modern times the concept of state is totally different and the concept of citizenship is 

totally different, concept of judicial procedure is different. So with all these differences 

we are faced with people, which are bringing medieval constructions as if they are 

modern constructions. To give some examples in the Pakistan here will be more 

appropriate. To whom the sovereignty belongs was one of the hot issue. Islamists 

thinking was that sovereignty belongs to Allah and state is not sovereign in that sense. 

Pakistan constitution makes the compromise by saying that sovereignty belongs to Allah 

and it’ll be exercised through parliament which is representative of people. So actually 

it’s the sovereignty of Allah represented by sovereignty of people and the state through 

parliament. This compromise was rejected by most radical thinkers and most of Islamists.  

Second example, constitution decides that any law repugnant to Quran and Sunnah will 

not be acceptable, so in Pakistan laws will be framed in accordance with the Quran and 

Sunnah. Normativity belongs to Quran and Sunnah and the by-product is that its no 

longer only the interpretation by the scholars and faqihs but by the discussion in the 

                                                 
351 Masud, M. K. (2001). Modernist Legislations: Islam and Modernity. Social Construction of Shariah, 
Project presentation, TCIMO, Leiden University Faculty of Letters 10 April 
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parliament and these issues have been discussed since 1950 by number of scholars mostly 

Islamists.  

There are certain issues, about human rights, debate on women rights, hudood laws. 

About human rights, additional women rights debate was between the proponents of 

human rights and the traditional scholars. For human rights activitists and proponents, the 

human rights were universal which means the normativity of law was decided by the 

universality of law or acceptability of state law. So normativity has to be looked into by 

the idea of acceptability. So there are legal and social norms and these legal and social 

norms must be compatible so that people can accept these human rights. Human rights 

are universal but in many areas there were practices of Muslims which don’t agree with 

the universality of human rights to be imposed by state. So there has to be two types of 

advocacy until people come to realize that they are universal and can’t be imposed on the 

state level.352  

Women rights in Pakistan got success because they were advocated by women activitist 

groups and they have interiorized for themselves all the justifications and commitment 

for self autonomy so that they can plead for it and male members are not opposing it.  

Debate is to decide about normativity. Ulema said it is the domain of Ulema to speak 

about the laws and since those who are not trained in madrassas are not qualified to say 

anything about these issues/laws. Normativity has certain aspects to debate on, i.e. who 

can speak for Islamic law; for traditionalists, it is madrassa trainers who come after 

special training and are authorized to give their opinions. Others who just studied Islamic 

law and made researches are not qualified. That’s another aspect of normativity. 

The reforms in the law especially Fiqh is very difficult until the normativity of Shariah or 

Fiqh is discussed in this particular context that who decides normativity. So the question 

about the normative aspect of Islamic law is that where does law come from is debated.  

Are they from human experience, human customs, or they are revealed by Allah.  

                                                 
352 Masud, M. K. (2004). Islam, Society, Modernity, The Royal Institute of International Relations, and Le 

center Interdisciplinaire d’etude des Religions et de Laicite, ULB, 7-8 October 2004. 
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There have been lots of discussions in the history of Islamic law. So the term norms may 

be in English meaning simply, what is authoritative or what is obligatory. But in Islamic 

legal discussions, the term norm has been discussed in different meanings and senses.  

First is the authority, i.e. where is the authority; second is justification, i.e. how can you 

justify a norms; and thirdly, in terms of the sources, i.e. what are its sources, texts or 

practices and the idea of justice is also a term for norm and also what is a norm. Norm is 

also reasonability and that reasonability comes either from customs or from the 

acceptability of something universally. For instance, most of the laws regarding divorce 

and marriage in Quran are connected with urf or maaroof, i.e. whatever is customary or 

maaroof in the society and accepted should be normative. 

In Shatibi’s case, he talks about universal norms not only for Muslim but also for non-

Muslim societies in accordance to their acceptability. Number of other aspects of 

normativity has also come out and it is concluded that normativity is an aspect which is 

still being discussed in Islamic legal theory and the modernity have thrown a number of 

new questions and new problems and new shades which under the western impact has 

given a negative view to this debate. The colonial construction of Shariah has also 

impacted on the normativity but the theoretical and intellectual discussions on 

normativity will be helpful in its application to real situations. 

 

6.6 Structural Models for Global Implementation of Islamic Norms 

Globalization leads to the formation of new processes and relations that form four 

fundamental structural models:  

 In the first model the relations between nations are marked with distinctiveness, 

exclusivity, individuality among various cultures besides political and economic 

interrelationships. The proponents of cultural homogenization and anti-globalists   

support this model. 

 The second model of relations advocates that the cultural homogeneity and 

universal culture along the world is the mark of globalization.  
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 In the third model, the national states remain the core of relations and the 

international relations are designed by political and economic institutions, in an 

organized and controlled manner although national states have some multilateral 

relations where some powerful states enjoy the position of hegemons. 

 The fourth structural model describes the global institutions playing the key role 

for organizing the political institutions on a global “super government” level. 

European-Union and American states are the integration units as an example.353 

These structural models encompassing relations between states internationally can be 

qualified into the two basic types: socio-cultural relations and the political interaction. 

Cultural groups and political and economic organizations prevail in their models 

respectively. The principle characteristic of relation systems in the first model is the 

partisanship of cultural groups of relation systems, whereas in the second model the most 

important constituent are the countries and intergovernmental organizations.354 In the 

implementation of any of the above mentioned structural models, the role of religious 

norms in shaping the conduct of community internationally is very vital. Islamic 

normative synthesis can achieve the implementation of Islamic Law globally by 

following the three dimensions of Social construction of Shariah (Islamic Law). 

 

 

 

 

 

 

 

 

 

 

                                                 
353 Sztompka, P. (2002) Socjologia. Analiza społeczeństwa, p. 596-597. 
354 Paleczny, T. Typy tożsamości kulturowej a procesy globalizacji, Available at: 
http://www3.uj.edu.pl/ISR/kulturoznawstwo_ miedzynarodowe/publikacje/typy.doc 
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CHAPTER 7 

CONCLUSION, FINDINGS AND RECOMMENDATIONS 

 

Conclusion 

 

Muslim scholars ensure that Islamic texts are amenable to liberal interpretations. The 

challenge that these scholars face is to draft laws that enforce internationally recognized 

human rights while also respecting basic Islamic tenets. This is not the first time that 

Islamic scholars venture into these waters. Jurists from the early years of Islam onward 

have adhered to moral and legal principles of social justice found in the Quran. The 

eighth century Imam Malik and succeeding jurists of the Maliki School epitomized these 

principles in their works elaborating the concept of al-masalih al-mursala, or attention to 

the public welfare. They used this concept to articulate rules, some of which varied with 

the generally accepted practices of the time. Al-Shatibi, a fourteenth century Maliki 

jurist, viewed al-masalih al-mursala collectively as setting forth the overall transcending 

objectives of the Quran. Accordingly, he did not consider such concepts amenable to 

repeal by later verses. Nevertheless, with few exceptions, no systematic attempt has tried 

to ascertain whether, and to what extent, these efforts have substantive legal effect. While 

some recent scholars have all but recognized the legal potential of these verses, others 

disagree. 

Present-day Muslim reformists need to consider these insights and conceive these norms 

as having legal implications beyond their moral exhortations. Some twentieth-century 

scholars were on the right track. For example, Noel Coulson saw in them "the basic 
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notions underlying civilized society," while Fazl ur Rahman, also an expert in Islamic 

law, viewed them as extra-historical principles whose relevance was not diminished by 

changes in socio-economic context. The persistent repetition and ubiquitous presence of 

legal norms in the Quran shows that they are meant to extend to the entire fabric of 

society and government; they do not simply regulate one's personal life. These Qur’anic 

norms must therefore playa substantial role in the development of modern Islamic 

jurisprudence. Their role must be greater than that of natural justice featured in Western 

legal systems. Thus following these principle Modern Muslim scholars can devise a 

judicial system that corresponds to modern legal norms. 

One historical figure that both legal scholars and those administering Islamic justice 

should emulate is the second Caliph, Umar Ibn AI Khattab, who ruled for twelve years  

starting in 634. On several occasions, Umar refrained from enforcing Qur’anic law when 

its application would have resulted in public hardship. For example, during a year of 

famine, he suspended the application of the hadd punishment of amputation for theft. 

And, upon the conquest of Iraq, when warriors demanded a share of the fertile lands as 

war plunder in accordance with a Quranic verse observed by his predecessors (including 

the Prophet Mohammed (صلي هللا عليه وسلم), Umar ( عنه هللا رضي  )denied their claim. The 

important role of Islam in Muslim societies and the potential for the Quran to be 

interpreted in a manner more compatible with modern democratic norms leads to the 

conclusion that new interpretations of sacred texts must play a role in judicial structures 

in Islamic countries. Ultimately, it is only through the development of a systemic 

exegetical methodology that develops Quranic norms of tolerance, freedom of 

conscience, equality, and justice into positive rules of full legal effect that today's Muslim 

scholars will convince both fellow Muslims and the rest of the world that Islam is in 

perfect harmony with modern norms of human rights and liberal democracy. 
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Findings 

 

Religion is a system of belief, practices, institutions and relationships that provide the 

basic source of moral guidance for the believers. A normative framework of human 

responsibilities and human rights was developed by intellectual induction from the Quran 

and Hadith for purposes of applying the normative principles of Islamic Law within the 

coherent and comprehensive value system of divine revelation. 

Religion can serve as a framework for political and social motivation for transforming 

norms into global society. Religious doctrines and practices are influenced by dynamic 

processes of change and adaptation within and among the community of believers, in 

response to a variety of internal and external factors.  

Modern Muslim societies face the challenge of reapplying Shariah (Islamic 

jurisprudence) and other traditional concepts in contexts that have changed markedly 

from those that existed during its original implementation. Islamic Law needs to be 

modernized and made compatible with universal norms applicable in global society while 

remaining genuinely Islamic.  

The emerging global society that is partly motivated by religion and facilitated by 

globalization, promote the transformation of religious norms through trans-religious 

solidarity and in the interest of social justice. 

Some of the traditional values of religion-including honesty, justice, fair play, tolerance 

and respect for others- are necessary for maintenance of any society. And in a global 

society there are shared norms and values of different religions to provide a collective 

sense of virtuous conduct in public life. Normative Islamic Law can facilitate the 
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understanding and tolerance necessary for globalization’s multi-cultural communities, 

and can offer alternative versions of global norms and values of its own. 

The religious traditions tend to subscribe to a shared normative content and collaborative 

strategy in infusing moral constraints and it is necessary to agree on the universality of 

human rights as an overarching framework for infusing moral values into the processes 

and institutions in the interest of social justice. The idea of overlapping consensus 

requires unity of purpose and mutual respect for difference, not ideological or 

associational uniformity, in a global society. 

 

Recommendations 

 

The concept of religion in a global society in providing resources for shared values, 

universal sensibility towards spirituality and global ethics provides the basis for 

transnational laws and regulations, social accountability and a sense of global citizenship. 

In order to explore more avenues of research to deeply understand each aspect of this 

notion, here are some recommendations. 

 

1. Within the context of Social Construction of Shariah, there are three aspects that need 

to be explored and gain knowledge about 

a. Islam and political theory 

This would explore siyasa as a higher law of the state; Islamic legal thought allows 

great deal of space to state prerogatives. 

b. Custom (Urf and ‘ada): Anthropology of Islamic Law 

To question of normativity of Islamic Law in social practices 

c. Hukm: Application of Islamic Law in Courts 

It would examine how Islamic legal doctrine (Fiqh) manifests itself in daily practice 

as reflected in the activity of qadi, or a Muslim judge. 
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2. The concept of civil society has acquired an important place in contemporary socio-

political discourse in the Muslim world. The issues regarding Islam, Civil Society and 

the public sphere that need further research would include:  

a. Islam, society and the state 

b. The transformation of heterodox religious communities 

 

3. Contemporary Islamic Identity and Public life: Islamic identity and public life are 

important theoretical and analytical points to understand the trends and developments in 

Muslim societies for studying the contemporary Muslim discourses.  

a. Religion, Culture and Identity  

Construction of Muslim identity in various public-life contexts, and expanding 

research work in this regard need to be focused.  

b. Identity in Modern Muslim Intellectual History 

The concept of modern global Muslim identity will yield interesting insights into the 

self-representation and re-representation of Islam and Muslims in the modern world.  

The conditions in modern society will lead to the reorganization, restructuring and 

reinterpretation of Islam as a religion. The analytical categories from the social-

scientific approach to the study of religion will provide the lenses and frameworks for 

new insights into the intellectual production of modern Islam.  

 

4. Shariah and the present epistemological crisis: There is an epistemological crisis 

especially relating to modern interpretation of Shariah. Shariah is now enmeshed with 

modern secular concepts of law, jurisprudence and justice. Modern notions of justice, 

judiciary, rights, and equality have challenged the Islamic legal traditions. To understand 

the normativity of Shariah, Qur'an and Sunnah are primary material sources, yet 

customary law and Urf have been the major source of Islamic law and have played a 

normative role. They constitute the foundation of a number of legal concepts but they are 

now losing their relevance because they were derived from the tribal customs. Are the 

present day international laws and conventions, and the constitution, sources of 

interpreting Shariah? These and other such issues demand fresh debates on the 

epistemology of Shariah. 
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5. Shariah as personal law: Constructed as religious law, Shariah is classified as personal 

law not bounded by territory. Emergence of modern nation-states and permanent 

presence or settlement of Muslims in secular and non-Muslim countries has raised the 

question of personality or territoriality of Shariah. What is their legal status? Are they 

citizens, temporary residents, minorities or guests? Should they obey the laws of host 

countries or the laws of the countries of their origin? It has given birth to a new 

interpretation of Shariah which is known as Fiqh al- aqalliyat. The concept of Shariah 

regarding its universality and other legal entities needs to be explored in those countries. 

 

6. Shariah and State: The institution of modern state raised a number of issues for 

Shariah. Demands for implementation of Shariah have helped Muslims to accepting 

modern state as sources of legal authority. However, the idea of the sovereignty of state is 

still contested by the sovereignty and supremacy of Sharia. The pre-modern Islamic 

jurisprudence does not allow the role of legislation to a state or the parliament. The 

modern state is structured on the notions of separation between the judiciary and the 

executive. It does not allow discretion in making laws to a judge which the concept of 

ta'zir allows to a qadi in Islamic law. This issue should follow an investigation to work 

out a practical solution. 

 

7. Shariah and reform: There is a strong belief that Shariah is divine and therefore cannot 

be subjected to reform. Reformist Muslims distinguish between Shariah and Fiqh. 

Limiting Shariah to the Qur'an and Hadith, they are in favor of reforming Fiqh where 

needed. The possible role of parliament is still contested. The concept of Ijtihad is also 

associated with the question of religious authority, which according to common 

understanding lies with the Ulema. A serious debate has been about who qualifies as an 

'alim. The intellectual leadership and the traditional religious establishment differ on 

qualification as an 'alim. A serious investigation on this aspect for determining the 

normativity of law should be carried out.  
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8. Shariah and globalization: The globalization is posing a host of questions to Shariah 

about pluralism, exclusivity and interdependence. Shariah and modern legal 

developments has some very serious tensions with reference to Universal Human Rights, 

International conventions and treaties relating to women rights, protection of children, 

marriage, divorce and property. Serious attention must be paid to Islamic legal education 

and research to study the history, sources and methods of Shariah law and jurisprudence 

critically and their relevance to modern globalized world. 

 

10. International Norms of Human Rights and Islamic Perspective: In the present century 

there is a tremendous need for morality based on a common set of norms and values 

shared by the entire international community. The reinforcement of this needed 

international morality is based on human rights, in order to unite humanity. The focus 

should be on the nature of human rights with regard to the emerging conflict between 

its universality and the cultural-assertive claims of the Islamic Shariah.  
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