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Abstract

This thesis primarily focuses on Islamic and English Laws concerning the rights of the

child particularly Islamic concept of ╒a╔┐nah, which is considered at conflict with the

latter. Thus, major aim of the study is to dilate on the judicial underpinnings on the cross-

cultural custody disputes, relocation of the children and conflicting areas between English

and Pakistani Family Laws. Insofar as it also attempts to figure out the similarities and

dichotomies between the two on very vital and real issues of simmering custody disputes

between Islamic and English Laws in the eventuality of breakup of institution of

marriage.

The research work seeks to find out answers to the judicial problems arising in the wake

of cross-cultural custody disputes and removal of child from habitual residence resulting

from the separation between cross-cultural parents. It has also made an effort to bring out

the conflicted areas and lacuna in Hague Convention on the Civil Aspects of International

Child Abduction, offering few suggestions/recommendations to harmonize both laws,

whilst judicial problems and conflicting areas are discovered by scrutinizing the clauses

of Hague Convention and Case Law.

In the end, findings reflect that although significant differences prevail in both the legal

systems but nevertheless International law and Shar┘‘ah rulings can be harmonized to

some degree after the reconstruction of the contradictory provisions as both laws are

considered playing dominant role to protect the interest of the child in custody disputes.
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1

INTRODUCTION AND SIGNIFICANCE OF THE TOPIC

The Family is a primary and significant unit of social institution that is established

through the medium of marriage1. The rapid changes occurring in multicultural states due

to immigration consequent to political fallout of globalization has enhanced the

opportunities and possibilities for an individual to contract marriage across religious (e.g.

Judaism, Christianity and Islam) or national boundaries usually termed as cross-

cultural marriage.

The term “culture” includes set of knowledge, language, religion, arts, values, social

class, occupation, political leanings and laws shared by a large group of people2 while the

term “cross-culture” refers to interaction of people of divergent regions and

backgrounds.3 Therefore, broadly the term cross-cultural encompasses the interaction of

1In Arabic, term nikā╒ is employed for marriage contract, which is derived from the root word “ - ن
ح-ك ”. The word nik┐╒ literally means “to join or to unite”. In technical sense, it is used in the context of

contract and cohabitation. For further details see, Jam┐l ud-D┘n Ab┴ al-Fa╔al Mu╒ammad ibn Mukarram
ibn Man╘┴r, Lis┐n al-‘Arab, vol. 2 (Beirut: D┐r al-Kutub al-‘Ilmīyah, 1424/2003), 742-43; Sa‘d┘ Ab┴
╓ab┘b, al-Q┐m┴s al-Fiqh┘, vol. 2 (Karachi: Id┐rah al-Qur’┐n wa al-‘Ul┴m al-Is┐m┘yah, n.d), 360; Ibr┐h┘m
Mu╖═af┐, al-Mu‘jam al-Was┘═ (Beirut: D┐r al-Fikr, n.d), 951; Mu╒ammad Am┘n al-Shah┘r ibn ‘└bid┘n, Radd
al-Mu╒t┐r ‘al┐ al-Durr al-Mukht┐r, vol. 2, 2nd ed. (Beirut: D┐r A╒y┐’ al-Tur┐th al-‘Arab┘, 1407/1987), 260;
Shams al-D┘n Mu╒ammad ibn Ab┴ al-‘Abb┐s A╒mad ibn ╓amzah ibn Shih┐b al-D┘n al-Raml┘ al-Shah┘r,
Nih┐yat al-Mu╒t┐j il┐ Shar╒ al-Minh┐j, vol. 6 (Beirut: D┐r A╒y┐’ al-Tur┐th al-‘Arab┘, 1426/2005), 175;
Ab┴ ‘Abd All┐h Mu╒ammad al-Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, vol.2 (Cairo: D┐r al-Fikr,
n.d), 164-165; Ab┴ al-Fa╔l Majd al-D┘n ‘Abd All┐h ibn Ma╒m┴d ibn Mawd┴d al-Maw╖al┘ al-Buldaj┘,
Ikhtiy┐r li-Ta‘l┘l al-Mukht┐r, vol. 3,  3rd ed. (Beirut: D┐r al-Ma‘rifah, 1395/1975), 81; Shams al-D┘n Ab┴ al-
Faraj ‘Abd al-Ra╒m┐n Ab┴ ‘Umar Mu╒ammad ibn A╒mad ibn Qud┐mah al-Maqdis┘, al-Mughn┘, vol. 9, 2nd

ed. (Cairo: Hajar Publication, 1413/1992), 339; Man╖┴r ibn Y┴nus ibn ╗al┐╒ al-D┘n ibn Mu╒ammad ibn
A╒mad ibn ‘Al┘ ibn Idr┘s al-Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, vol. 5 (Beirut: D┐r al-Kutub al-
‘Ilm┘yah,1418/1997), 3-4.

2Celia Jaes Falicov, Cross-Cultural Marriages (New York: Spring Street, 1995), 232-233;
https://www.al-islam.org/pioneer-culture-rescue-mankind-introduction-islamic-culture-muhammad-taqi-
jafari/definitions-culture, (accessed August 30, 2016); http://carla.umn.edu/culture/definitions.html,
(accessed August 30, 2016); http://ww.merriam-webster.com/dictionary/culture, (accessed August 30,
2016); https://www.tamu.edu/faculty/choudhury/culture.html, (accessed August 30, 2016).

3http://www.investopedia.com/terms/c/cross-culture.asp, (accessed August 30, 2016);
http://www.businessdictionary.com/definition/cross-culture.html, (accessed August 30, 2016); Man Pui
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people of different religious, ethnicity, nationality, linguistic, social class and cultural

background. It usually refers to a marriage that takes place between two partners of

diverse linguistic, social class, race, ethnicity, nationality and religious backgrounds.4

Therefore, broadly speaking, the term cross-cultural marriage may include anyone out of

four given milieu, i.e., interracial marriage,5 interethnic marriage, interreligious marriage

and international marriage. The ambit and scope of the term “cross-cultural marriage” is

in fact quite extendable; however, this research is delimited and considers as cross-

cultural marriages, the marriages taking place between the subjects of UK and Pakistan

e.g. Pakistani Muslim man and British woman from either ahl al-Kit┐b or a Muslim, or

British Muslim woman and Pakistani Muslim man.

The term cross-cultural marriage has been used and discussed in various scholarly work,

academic articles6 and a number of contemporary documents. It has been expounded in

judicial conference held in 2012 that:

Kwan, “Negotiation in Cross-Cultural Marriages: An Exploratory Qualitative Study among Middle Class
Professionals in Hong Kong,” (M.Phil diss., Lingnan University, 2009), 30.

4The Center for Research on Plurality in the Mekong Region and the Research Project on Cross-
cultural Marriage and East Asian Community, “Seminar on Cross-Cultural Marriage of Thai Women,”
(Khon Kean University, 2008), iv, http://www.lit.kobe-u.ac.jp/sociology/fujii/proceedings.pdf, (accessed
August 9, 2012); Kwan, “Negotiation in Cross-Cultural Marriages,” 1; Falicov, Cross-Cultural Marriages,
231, 429; Ni Duan and Glenda Claborne, “Marital Interaction in Intercultural Marriage: An Application of
Expectancy Violation Theory,” University of Arizona,
http://www.google.com.pk/url?q=http://softtester.org/portfolio/arabissmo/projects/grad/610.pdf&sa=U&ve
d=0ahUKEwjq-eP9mIjPAhWFOhQKHZwKC-
MQFggXMAA&usg=AFQjCNHpqWV9PiNMgFi6QSFsHWbchg3GLw, (accessed  September 11, 2016);
N.S. Jacobson, & A.S. Gurman, Clinical Handbook of Marital Therapy (New York: The Guilford Press,
1986), 429-450; Maniemai Thongyou, “Cross-Cultural Marriage of Thai Women,” (Thailand: Khon Kaen
university, 2008), iv, http://www.lit.kobe-u.ac.jp/sociology/fujii/proceedings.pdf, (accessed April 13,
2015); http://larabell.org/MailTo.cgi/larabell/getForm, (accessed 13 April, 2015);
en.wikipedia.org/wiki/Cultural_competence, (accessed 13 April, 2015).

5Interracial marriage occurs between people of different races. See, Jill Duba Onedera, The Role of
Religion in Marriage and Family Counseling (New York: Taylor & Francis Group, 2008), 213;
http://en.wikipedia.org/wiki/Interracial_marriage, (accessed March 3, 2015).

6Siham Yahya and Simon Boag, “My Family would Crucify Me! the Perceived Influence of Social
Pressure on Cross-Cultural and Interfaith Dating and Marriage,” Journal of Sexuality & Culture 18, no. 4
(New York: Springer Science+Business Media, 2014): 759-772,
https://www.academia.edu/5883959/_My_Family_Would_Crucify_Me_The_Perceived_Influence_of_Soci
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The faster means of communication and travel have led to increase migration and
development of multiethnic and multicultural societies. The phenomenon of
globalization has also paved the way for cross-cultural and transnational
marriages amongst individuals belonging to different countries and regions. This
has given rise to new challenges for judiciaries around the world which have to
respond to situation where complications arise in transnational marriages leading
to their dissolution and subsequent parental struggle over child custody…The left
behind parent is often taken by surprise when the child is abducted by the other
parent especially in cross-cultural marriages.7

The identical terms include transnational marriage,8 intercultural marriage,9 mixed

marriage,10 interreligious,11 cross-border marriage,12 or international marriage13.

al_Pressure_on_Cross-Cultural_and_Interfaith_Dating_and_Marriage, (accessed February 14, 2015);
Valerie Morgan, Marie Smyth, Gillian Robinson and Grace Fraser, “Mixed Marriages in Northern Ireland,”
(Coleraine: University of Ulster, 1996), http://cain.ulst.ac.uk/csc/reports/mixed.htm, (accessed February 3,
2015); M. Ali Sadiqi, “Islamic Dispute Resolution in the Shade of the American Court House,” (2010), 26,
http://webcache.googleusercontent.com/search?q=cache:-I0A6EyDiO0J:www.amjaonline.org/en/academic
research/doc_download/39-islamic-dispute-resolution-in-the-shade-of-the-american-court
house+&cd=1&hl=en&ct=clnk&gl=pk, (accessed March 5, 2015); Childrearing and Infant Care Issues: A
Cross-Cultural Perspective, ed. Pranee Liamputtong (New York: Nova Science Publishers, 2007); Cross-
Cultural Marriage: Identity and Choice (Cross-Cultural Perspectives on Women), ed. Rosemary Breger,
and Rosanna Hill (Oxford: Bloomsbury Academic, 1998); Sekson Yongvanit, Information Society and
Cross-Cultural Marriages (Khon Kaen University, Khon Kaen, Thailand, 2013), C.N. Harmsen, Cross-
Cultural Marriages (Netherlands: Monthly Bulletin of Population Statistics, 1999); Chantaya Pomsema,
Boonsom Yodmalee and Sastra Lao-Akka, “Foreigners’ Wives: Cross-Cultural Marriage of Rural Thai
Women in Isan, Thailand,” Asia Pacific Journal of Multidisciplinary Research 3, no.3 (Thailand:
Mahasarakham University, 2015); Walton R. Johnson & Dennis Michael Warren, Inside the Mixed
Marriage: Account of Changing Attitudes, Patterns, and Perceptions of Cross-Cultural and Interracial
Marriages (Lanham, MD: University Press of America, 1994).

7National Judicial Policy Making Committee, “Report on International Judicial Conference,
2012,” (Islamabad: Secretariat Law and Justice Commission of Pakistan, 13-15 April 2012), 73, 79.

8Marriages between people resident in different states. See, Transnational Marriage: New
Perspectives from Europe and Beyond, ed. Katharine Charsley (New York: Routledge, 2012), 19.

9Intercultural marriage is a marriage between individuals from different cultural backgrounds. The
concepts or phenomenon that involves in cultural differences are race, ethnicity, nationality, religion and
class inevitably define what constitute  an individual’s cultural background, see, Duan and Claborne,
“Marital Interaction in Intercultural Marriage,” 5; Jill M. Bystydzienski, Intercultural Couples: Crossing
Boundaries, Negotiating Difference (New York: New York university Press, 211), 3-4.

10A marriage where husband and wife come from divergent backgrounds such as racial, national,
ethnic or religious or where Christians or Jews married a Muslim. See, Barbara Stark, International Family
Law: An Introduction (England: Ashgate Publishing, Ltd., 2005), 184; Mu╒ammad ‘Abdul-Ra’┴f, The
Islamic View of Women and the Family, 2nd ed. (New York: Robert Speller & Sons, 1979), 101; Justice
Tanz┘l ur-Ra╒man, A Code of Muslim Personal Law, vol.1 (Karachi: Hamdard Academy, 1978), 208.

11A marriage between people belonging to different religions, See, Usha Bambawale, Inter-
Religious Marriages (New Delhi: R. D. Dastane for Dastane Ramchandra & Co., 1982), 2.

12Cross-border marriage includes marriage between people involving from different countries,
http://dictionary.cambridge.org/dictionary/english/cross-border, (accessed August 30, 2016).

13A marriage between people of different nationalities, See, Bambawale, Inter-Religious
Marriages, 2.
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Whereas, the Muslim Family Laws Ordinance, 1961 of Pakistan is silent to a large extent

pertaining to the issue of cross-cultural marriage, its procedure, and recognition barring

the registration of the marriage. However, some cases adjudicated and decided by

Superior Courts of Pakistan do address the issue of the validity of marriage arising

between Pakistani Muslim man and British Christian woman or vice versa.14

The Guardians & Wards Act, 1890 too does not directly address the issue of cross-

cultural child’s custody, though it partially dilates without holistically laying down

detailed guidelines. Therefore, the general principles of law are applied where Statute

Law and Case Law are silent. Thus, in the absence of Statute and Case Laws, conflicts

are decided under the general principle of equity, justice and good conscience whilst

endeavoring to remain within ambit of Shar┘‘ah which is also a source of law. Thereby,

this rule of adjudication provides an effective framework to address the issue of cross-

cultural custody disputes. The High Court of Lahore in 1964 ruled that:

If there is no clear rule of decision in Qur’ānic and Traditional Text … a Court
may resort to private reasoning and, in that, will undoubtedly be guided by the
rules of justice, equity, and good conscience. Moreover, the Guardian Court is
empowered to override religious laws whenever the child’s welfare is at stake.15

14Muhammad Ishaq Yaqoob v. Umrao Charli, 1987 CLC 410; Mrs. Marina Jatoi v. Nuruddin K.
Jatoi and the State, PLD 1967 Supreme Court 580; Syed Ali Nawaz Gardezi v. Lt. Col. Muhammad Yusuf,
PLD 1963 SC 51; Zarina Tassadaq Hussain v. Qazi Tassadaq Hussain, PLD 1953 Lahore 112; Ehsan
Hasan v. Pannalal, AIR 1928 Patna 19.
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On the basis of above stated principles, issue of the validity of cross-cultural marriage

and its effect on the rights of children particularly ╒a╔┐nah on whose basis, cases are

adjudicated in Pakistan.

The conflict ‘removal of child and custody disputes’ stems from the fact of termination of

cross-cultural marriages as English Law is conflicted with shar┘‘ah rulings concerning the

rights of child particularly ╒a╔┐nah. Therefore, there is an essential need to address the

research questions because a number of judicial questions have arisen, which necessitates

further exploration under Shar┘‘ah, and English Law particularly concept of cross-

cultural marriage, status of cross-cultural marriages, and marital rights of cross-cultural

couples. Additionally, removal of child from habitual residence resulting due to

separation between cross-cultural parents, status of removal with and without leave of

court, mechanism to address the illegal removal, relocation of children, issue of

jurisdiction, procedure to litigate the custody disputes between cross-cultural parents

under the provisions of Hague Convention, appropriate forum to decide the welfare of

child, enforcement of foreign court’s decision, significance of child’s wishes, doctrine of

welfare of child, issue of non-signatory states, jurisdiction of High Court under s. 491

CrPC, and conflicting areas between Pakistani law and English law, which have caused

apprehension among parents and children due to variation of cultural and religious norms

are few of significant issues which need appropriate legal answers.

The major objective of this discourse is to address those problems that are faced by large

numbers of Muslims’ communities who have migrated to England and solemnized cross-

cultural marriages there with such partner who come from divergent nationality and

religious norms. Consequently, there emerged numerous judicial problems concerning
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the custody of child emanating with separation of cross-cultural marriages. Whereas, the

Hague Convention on the Civil Aspects of International Child Abduction is conflicted

with shar┘‘ah rulings which is the basic impediment to implement the same in Pakistani

Family Law, therefore, it is required to identify the lacuna and conflicted areas which can

pave the way to harmonize both laws as much as possible to protect the interest of child.

Additionally, provisions of Hague Convention on the Civil Aspects of International Child

Abduction and current cases specifically focusing on custody disputes and relocation of

children are required to be critically examined in order to ascertain the similarities and

dichotomies, thereby establishing which law is more effective to protect the child’s

interest. Although provisions of Hague Convention are prescribed in detail but there are

some areas that need further discussion and analysis especially those provisions which

have not been succinctly described in Hague Convention. Nevertheless, it emerges as a

considerable challenge for contemporary Muslim scholars and legal experts to

investigate, and interpret the provisions of Hague Convention according to the spirit of

Islamic law rather than focusing merely on one system and planting new paradigm to

resolve such challenges for the effective implementation of Hague Convention inside

Pakistan.

It is well understandable that restructuring or reforming of the provisions of Hague

Convention related to the relocation, custody disputes and access rights are essential to

enable the implementation of International law on custody disputes for Pakistani Muslim

child. To make the laws viable and effective such reforms must consider the religious and

cultural values of Pakistani society at the same time to make them more pragmatic and

practicable. Furthermore, the conundrum “Impact of Cross-Cultural Marriages on the
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Rights of the Child in Pakistan and UK” is extremely important because it regulates the

smoothness of the process of contracting and recognition of cross-cultural marriages and

determination of custody disputes circumventing wrongful removal. Whilst, this can

avoid resentment, distress and dissatisfaction among family members and can secure the

child’s interest. Therefore, cross-cultural custody disputes need to be analyzed in the light

of various cases where each stage reflects potentially problematic hiccups that may

subsequently cause a conflict.

This discourse represents a contribution to the debate concerning the conundrum of

impact of cross-cultural marriages on the rights of children in Pakistan and UK. After

conducting a research on this subject, it has been concluded that the issue “Impact of

Cross-Cultural Marriages on the Rights of Children in Pakistan and UK” is a significant

topic for the discussion as no research dilating exclusively on present topic has yet

surfaced. This is perhaps due to lack of sources and awareness on the topic, which

required elaboration in detail by Muslim scholars as well as legal experts. Whereas, a

general discussion has been found on the issue of marriage of Muslims with ahl al-kit┐b,

and provisions of Hague Convention without discussing in detail the issue of custody in

case of separation and procedure to deal such issue by referring the particular cases

through scholarly debate and applying analytical approach on its conflicting provisions.

Similarly, no work has yet appeared elaborating in depth the issue of “Impact of Cross-

Cultural Marriages on the Rights of Children in Pakistan and UK”. This attempt is being

made with the hope that it will make a valuable contribution and useful discussion on a

vital subject of immense interest and value both in Pakistan and UK.
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Additionally, this research work explains the concept of cross-cultural marriages in

general as well as under Islamic Law by providing a clear meaning of the term ahl al-

kit┐b. Whereby, a Muslim man is permitted to marry kit┐b┘yyah under Islamic and

Pakistani Family Laws both in Muslim and non-Muslim states but they are not permitted

to marry non-kit┐b┘yyah. Contrary to it, Muslim woman cannot validly contract her

marriage with kit┐b┘ or non-kit┐b┘ either in Muslim or non-Muslim states. For this

purpose, it is essential to observe the essential requirements prescribed by Islamic Law

while in English Law, it is essential to observe both formal and essential requirements.

Additionally, it is required to register the marriage under both Pakistani Family Law as

well as English Law. As a result of valid marriage, kit┐b┘yyah enjoys the same rights and

obligation as Muslim woman enjoys under shar┘‘ah and Pakistani Family Law.

Consequently, separation of cross-cultural parents affects the rights of children regarding

the ╒a╔┐nah of child. Thus Islamic Law, and Pakistani Family Law amply discuss the

significant issue of cross-cultural custody disputes between Muslim and non-Muslim

parents keeping in view the religious injunctions, wishes and welfare of the child whereas

English Law altogether ignores the aspect of religion and culture. The Pakistani Family

Law and English Law address the issue of improper removal and relocation of child

under custody disputes by introducing instruments and acknowledge the foreign custody

orders. In this regard, judiciary of Pakistan and UK has signed a protocol on children

matters to protect the interest of child. Therefore, research work on the issue of “Impact

of Cross-Cultural Marriages on the Rights of Children in Pakistan and UK” may give an

opportunity to make a valuable contribution for the discussion of the laws concerning the

impact of cross-cultural marriages on the rights of children particularly ╒a╔┐nah of child
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and provides a framework to the judiciary of both states to improve the mechanism for

the implementation of the Convention particularly in Pakistan. Besides, it will be useful

for both Muslims and non-Muslims parents in pursuing the custody disputes both in

Pakistani and UK Courts.

The present study is therefore aimed to compare the views of jurists and relevant

provisions of statute law of Pakistan and UK on the issue of cross-cultural marriages and

its impact on cross-cultural custody disputes between Pakistani and British national

(Muslim or non-Muslim mother) in order to ascertain the uniformities and conflicts

between Pakistani Family Law and English Law. Moreover, provisions of Hague

Convention have also been critically evaluated to scrutinize the problematic areas. In

addition, decisions of the courts of Pakistan and UK are examined with the intention to

identify the similarities and dissimilarities on the issue of cross-cultural custody disputes

including removal and relocation of children. This study is therefore not limited to

descriptive research but rather it also takes the shape of an analytical and comparative

study in nature.

THESIS STATEMENT

In cross-cultural marriages, spouses eventually face various problems especially in case

of separation when both of them try to take benefit from their personal laws, thereby

affecting the rights of their spouse and children particularly ╒a╔┐nah of child as Islamic

Law and International Law is conflicted concerning the rights of child, however, despite

the significant differences between these two legal regimes there is quite a possibility to
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harmonize the both. Thus, due to the graveness of this issue, relevant domestic and

International Laws require an analytical study in the light of Shar┘‘ah.

STATEMENT OF THE RESEARCH PROBLEMS

Statement of the research problems are based upon numerous questions. These questions

include:

1. What is meant by cross-cultural marriages and how is it regulated under Shar┘‘ah,

statute and case law of Pakistan and England? Which types of rights of spouses

emerge from cross-cultural marriages?

2. In which ways do cross-cultural marriages affect the rights of child especially

custody rights during the parental separation?

3. What are the Juristic views about the rights of child and how do they determine the

merits and demerits of guardian according to the teachings of the Holy Qur’ān and

Sunnah?

4. How does Pakistani Family Law deal with the issue of cross-cultural custody

disputes under Guardians and Wards Act, 1890?

5. How do English courts deal with the custody disputes arising from cross-cultural

marriages?

6. What are the criteria to interpret the legal doctrine ‘best interest’ or ‘welfare of

child’ under English and Pakistani Family Law? What is the approach of the

judges of both Pakistan and England in the treatment of cross-cultural custody

disputes?
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7. What is the structure of Hague Convention? What are the impacts of Hague

Convention on Statute and Case Law of Pakistan even though Pakistan is non-

signatory to that Convention? How do Judges resolve the issues concerning rights

of child in the context of various religious and cultural norms?

8. What are the similarities and dissimilarities between the legal systems of both

states, i.e., Pakistan and England?

9. In case of conflict of laws, which law can regulate & resolve the issue concerning

the rights of child born from cross-cultural marriages during parental separation?

Whether the laws and practices of English Court on cross-cultural custody

disputes are compatible with Shar┘‘ah rulings/Islamic Laws? Can International

Law/Hague Convention be adopted in its existing form?  How can that treaty be

improved in order to harmonize the conflicts regarding the subject issue?

OBJECTIVES OF THE RESEARCH

This research aimed to:

1. Discuss the rules and various aspects of cross-cultural marriages in the context of

Islamic Law, Statute and Case Law of Pakistan and England.

2. Compare the Statutes Law of Pakistan and UK on cross-cultural custody disputes to

ascertain the similarities and differences.

3. Highlight the position of the judiciaries of Pakistan and UK on judicial Protocol.

4. Highlight the merits of Protocol, significance, and the disadvantages arising from

signing the Protocol. Attempt to discover the conflicting areas in Protocol by

scrutinizing the provisions of Hague Convention.
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5. Explain the legal regime on custody and removal of the child in Pakistan and UK

through Case Law.

6. Examine the cases to identify the similarities and dissimilarities in English and

Pakistani Family Laws, and explaining the judicial opinion in these cases.

SCOPE AND LIMITATIONS OF RESEARCH STUDY

The scope of research topic is quite vast; therefore, research study needs to be restricted

so as to form a clear, concise and organized picture.

The research title “Impact of Cross-Cultural Marriages on the Rights of the Child”

means impact of transnational cross-cultural marriages on custody disputes. In the title

“Analytical Study of Shar┘‘ah Rulings and International Legislation” mean to

compare the issue of transnational cross-cultural custody disputes in the light of Shar┘‘ah

and English Law. Besides, International legislation means Hague Convention and judicial

Protocol.

The area of research is restricted to the laws of England only because each state of United

Kingdom has different statutes and it is difficult to cover the laws of all States.

No encyclopedia defines the term cross-cultural marriage nor western writers have made

any attempt; therefore, major reliance has been based on articles and dictionaries on

websites for the explanation of the term. However, the definition of cross-cultural

marriage is much broader term, and therefore confined to international and interreligious

marriage. Although marriage of Pakistani Muslim man and Christian woman is

recognized as cross-cultural marriage but here, this research includes marriage between

the subjects of Pakistan and UK either she is Muslim or kit┐b┘yyah.
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Though rights of children include right of fosterage, paternity, maintenance, and ╒a╔┐nah

(custody of child), however, this research is restricted to ╒a╔┐nah of child which means

right to take care of him, excluding the right to look after or administer the property

matters.

Furthermore, this research is confined to the opinions of four prominent Sunn┘ School of

thoughts, namely ╓anaf┘, Sh┐fi‘┘, M┐lik┘ and ╓anbal┘.

Additionally, the research study is confined to Hague Convention only and does not add

any other International instruments or mechanism, protocol, and treaty. This research is

concerned to deal with the civil aspect of Hague Convention ignoring criminal aspects.

Moreover, selected cases for Case Law are those cases where Pakistani and British

parents are involved in violation of custody order by removing or retention of children

from one state to another. The reason of selection of such cases is to examine the impact

of Hague Convention on Case Law.

The provisions of Hague convention are also critically evaluated to highlight the

conflicting areas with a view to propose necessary reforms.

RESEARCH METHODOLOGY

Following methodologies have been adopted for completing this research work:

1. This research is descriptive and comparative in nature.

2. Methodology of comparative research has been applied to analyze the legal systems

of Pakistan and England. Comparative analysis provides an opportunity to find out

a solution. Besides, clauses of Hague Convention have also been critically

examined to determine the conflicting areas.



14

3. For the purpose of data collection, method of case study has been adhered to for

thoughtful study of the interpersonal and international legislation. Therefore, this

study is based on cases collected in respect of Pakistan and England between

Pakistani Muslim and British (Kit┐b┘yyah or Muslim) couples or Muslim British

and non-British couples to examine as to how court and disputing couples resolve

their conflicts over custody or relocation of minor in the light of protocol.

4. Further, for this purpose, cases have been selected from the year 1990 to 2015 to

determine the approaches of court before and after the signing of protocol between

the judiciary of Pakistan and England but regretfully, only one reported case has

been discovered where British mother and Pakistani Muslim father claimed the

custody of child and where father also removed the child from the jurisdiction of

England while second case is the combination of England and Scottish subjects.

Most of the reported cases in Pakistan are from US, Canada, Austria, Singapore,

France, India and Japan. Besides, majority of the cases are related to those spouses

who are Pakistani Muslims and acquired the British nationality and their children

have dual nationality. Therefore, to make an extensive study, these cases are also

added in the ambit of research. In addition, reliance has been placed on several

other cases of England, which are available on websites.

5. Similarly, for the purpose of comparative study, nine cases are selected confronting

different legal issues. These cases have been analyzed & evaluated to determine the

similarities and differences between English and Pakistani Family Laws.

6. Translation of the verses of Holy Translation of the verses of Holy Qur’ān has been

taken from ╗a╒┘╒ International by Umm Muhammad.
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7. The rules of transliteration are applied from Transliteration Table issued by Islamic

Research Institute, Islamabad.

OUTLINE OF THE RESEARCH

The research work consists of seven chapters excluding the introductory and

concluding parts. The outlined questions are addressed separately in each chapter. The

introductory chapter deals with introduction of the research, thesis statement, research

questions, objectives, scope and limitations of research and adopted methodology to

provide a clear idea about the research work.

Chapter one provides a brief review of the existing literature regarding the topic as no

major work regarding the impact of cross-cultural marriages on the rights of children in

Pakistan and UK have been carried out under Pakistani Family Law and English Law

barring few articles and some relevant work which indirectly covered some aspects of

the understudy topic.

Chapter two explains the concept of cross-cultural marriages, marriage with ahl al-

kit┐b, marriage of Muslim man with kit┐b┘yyah & non-kit┐b┘yyah in Islamic and non-

Islamic state, marriage of Muslim woman with kit┐b┘ or non-kit┐b┘ and rights of

kit┐b┘yyah under shar┘‘ah and Pakistani Family Law. It also deals with contractual

capacity and procedure to register the cross-cultural marriage in Pakistan.

Chapter three describes the legal capacity, and formal requirements of marriage to

celebrate the transnational cross-cultural marriages under English Law along with the

procedure to register such marriages.
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Chapter four discusses the major issue of cross-cultural custody disputes between

Muslim and non-Muslim parents under Islamic and Pakistani Family Laws as focusing

on duration of custody, stipulations for the appointment of guardian, right of travelling

with child, religion of child, wishes of child, welfare principle and improper removal of

child.

Chapter five highlights the procedure of transnational cross-cultural custody disputes

under English law and addresses the issue of eligible person, duration, and wishes of

child. It also deals with the certain significant questions, such as, how English Court

decides the custody disputes on the ground of religion in case where parents have

different faith and what is the stance of the judges on child’s religion? What is the trend

of English Courts to address the issue of improper removal of child from the habitual

residence and which mechanisms are introduced to resolve the issue of transnational

wrongful removal of children?

Chapter six examines the transnational cross-cultural custody disputes under Muslim

Family Law and English law. Moreover, the chapter also critically examines the

provisions of Hague Convention and UK-Pakistan Judicial Protocol on Children

Matters to identify the conflicting areas and agreed guidelines under Pakistani Family

Law and English Law.

Chapter seven details out Case Law upon the wrongful removal and child custody

disputes; and thereby critically analyzes the cases to determine the points of conflict

under Pakistani Family Law and English Law. The chapter also addresses some

significant questions, such as, what is the approach of the Judges of Pakistan and UK

over the dispute of child custody in the context of various religious and cultural norms?
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What is the criterion to interpret the legal doctrine ‘best interest’ or ‘welfare of child’ in

the Courts of Pakistan and England? What is the status of Foreign Jurisdiction &

Enforcement of Foreign Law in Pakistan? Whether the English Courts are more

convenient forum to secure the interest of the child?

At the end, summary of the important findings of whole thesis and suggestions for

possible reforms are presented.
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Chapter 1: Literature Review

1.1 Introduction

The topic of cross-cultural marriages has not drawn the attention of scholars and legal

writers to the right extent. In general, there is plenty of literature, which discusses the

issue of marriage and rights of the children especially custody cases but these texts, do

not discuss the issues in the context of cross-cultural Muslim marriages and cross-cultural

custody disputes in Pakistan and England. However, these issues are indirectly discussed

in various contemporary writings and articles, which cover some aspects of the above-

mentioned topic. Therefore, different aspects have been investigated to present the review

to highlight the significance of this topic. For this purpose, literature review has been

divided into eight categories, which are beneficial to draw attention towards the key

concepts of the relevant topic and in identifying the gaps that exist.

1.2 Cross-Cultural Marriage: Meaning and Scope

There are several research papers, which have discussed the different aspects of the cross-

cultural marriage. One such significant work on cross-cultural marriage is “Cross-

Cultural Marriages”,16 in which the author comprehensively defined the term cross-

cultural marriage and offered three patterns to deal the cultural differences. Although, it

is a good work but the author did not address the core issue of cross-cultural marriages

and custody disputes.

16Falicov, Cross-Cultural Marriages (New York: Spring Street, 1995).
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The author in article “My Family Would Crucify Me: The Perceived Influence of Social

Pressure on Cross-Cultural and Interfaith Dating and Marriage”,17 explains the term

culture in elucidate manner but does not explain the term cross-culture marriage. The

author attempted to respond three significant questions e.g. influence of parental attitudes

towards interfaith and cross-cultural relationships, impacts of cross-cultural marriages on

participants, response to their children’s choice of such relationships. The author,

however, failed to address the basic issue of cross-cultural marriage.

There are some other articles where cross-cultural marriage and identical terms are used

and defined as: Marital Interaction in Inter-cultural marriage: An Application of

Expectancy Violation Theory,18 Intercultural Couples: Crossing Boundaries, Negotiating

Difference,19 Inter-Religious Marriages,20 Interfaith Marriage in Islam and Present

Situation,21 Cross-Cultural Marriage: Identity and Choice (Cross-Cultural Perspectives

on Women),22 Information Society and Cross-Cultural Marriages,23 Cross-Cultural

17Siham Yahya and Simon Boag, “My Family Would Crucify Me!: The Perceived Influence of
Social Pressure on Cross-Cultural and Interfaith Dating and Marriage”, Journal of Sexuality & Culture
(New York: Springer Science+Business Media, 2014).

18Ni Duan and Glenda Claborne, Marital Interaction in Intercultural marriage: An Application of
Expectancy Violation Theory (University of Arizona),
http://www.google.com.pk/url?q=http://softtester.org/portfolio/arabissmo/projects/grad/610.pdf&sa=U&ve
d=ahUKEwjqeP9mIjPAhWFOhQKHZwKCMQFggXMAA&usg=AFQjCNHpqWV9PiNMgFi6QSFsHWb
chg3w, (accessed September11, 2016).

19Jill M. Bystydzienski, Intercultural Couples: Crossing Boundaries, Negotiating Difference (New
York: New York University Press, 211), 3-4.

20Usha Bambawale, Inter-Religious Marriages (New Delhi: R. D. Dastane for Dastane
Ramchandra & Co., 1982), 2.

21Md. Zahidul Islam, “Interfaith Marriage in Islam and Present Situation”, Global Journal of
Politics and Law Research 2, no. 1 (UK: European Centre For Research Training and Development, 2014):
39, http://www.eajournals.org/wp-content/uploads/Interfaith-Marriage-in-Islam-and-present-situation.pdf,
(accessed March 27, 2015).

22Cross-Cultural Marriage: Identity and Choice (Cross-Cultural Perspectives on Women), ed.
Rosemary Breger and Rosanna Hill (Oxford: Bloomsbury Academic, 1998).

23Sekson Yongvanit, Information Society and Cross-Cultural Marriages (Khon Kaen University,
Khon Kaen, Thailand, 2013).
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Marriages,24 Inside the mixed marriage: Account of changing attitudes, patterns, and

perceptions of cross-cultural and interracial marriages,25 Seminar on Cross-Cultural

Marriage of Thai Women,26 International Family Law: An Introduction,27 and Marital

Interaction in Intercultural Marriage: An Application of Expectancy Violation Theory.28

Man Pui Kwan in his thesis “Negotiation in Cross-Cultural Marriages: An Exploratory

Qualitative Study among Middle Class Professionals in Hong Kong”,29 briefly explains

the term cross-cultural marriage, reason of breakdown of cross-cultural marriage and

emphasizes the significance of negotiation strategies in division of house work and child

raising methods between Asian and Western people. However, fundamental issues on

cross-cultural marriages have been ignored.

Another article by David Hodson with the title of “Recognition of Foreign Marriages and

Divorces”,30 comprehensively describes the nature and procedure of the valid marriage

under English law. Similarly, in “Inconvenient Marriages or what Happens when Ethnic

Minorities Marry Trans-Jurisdictionally,31 Prakash states the key issue of marriage and

24C.N. Harmsen, Cross-Cultural Marriages (Netherlands: Monthly Bulletin of Population
Statistics, 1999).

25Walton R. Johnson & Dennis Michael Warren, Inside the Mixed Marriage: Account of Changing
Attitudes, Patterns, and Perceptions of Cross-Cultural and Interracial Marriages (Lanham, MD:
University Press of America, 1994).

26The Center for Research on Plurality, Seminar on Cross-Cultural Marriage of Thai Women,
(Khon Kean University, 2008), iv, http://www.lit.kobeu.ac.jp/sociology/fujii/proceedings.pdf, (accessed
August 9, 2012).

27Barbara Stark, International Family Law: An Introduction (England: Ashgate Publishing, Ltd.,
2005), 184.

28Ni Duan and Glenda Claborne, “Marital Interaction in Intercultural Marriage: An Application of
Expectancy Violation Theory”, http://softtester.org/portfolio/arabissmo/projects/grad/610.pdf, (accessed
December 13, 2016).

29Man Pui Kwan, “Negotiation in Cross-Cultural Marriages: An Exploratory Qualitative Study
among Middle Class Professionals in Hong Kong” (M.Phil diss. Lingnan University, 2009).

30David Hodson, Recognition of Foreign Marriages and Divorces.
31Prakash Shah, “Inconvenient Marriages or What Happens When Ethnic Minorities Marry Trans-

Jurisdictionally,” Law Review 6, no. 2 (London: igitur, 2010): 17-32,
https://www.google.com.pk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahU
KEwj4xfL_8NDPAhUJWxQKHWI5CvoQFggiMAE&url=https%3A%2F%2Fwww.utrechtlawreview.org
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procedure to celebrate the marriage by British people, but the information appears to be

below the desired level.

1.3 Marriage with Ahl Al-Kit┐b

There are a number of classical literature and modern writings, which comprehensively

explain the term and outline the rules concerning such marriages. The classical literature,

which outline the meaning of the term ahl al-kit┐b are J┐mi‘ al-Bayy┐n f┘ T┐weel al-

Qur’┐n,32 Tafs┘r al-Qur’┐n al-‘A╘┘m,33 al-Kashsh┐f ‘an ╓aq┐’iq al-Tanz┘l wa ‘Uy┴n al-

Aq┐w┘l f┘ Wuj┴h al-T┐’w┘l,34 al-Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘,35 al-Muwa══┐’,36

Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘,37 al-Mughn┘,38 and Raw╔at al-║┐lib┘n wa ‘Umdat

al-Muftiy┘n.39

%2Farticles%2F10.18352%2Fulr.122%2Fgalley%2F122%2Fdownload%2F&usg=AFQjCNFORWv9Kfc
WuxzRPTD-tGM1Be6mCA&bvm=bv.135258522,d.d2s, (accessed October 10, 2016).

32Mu╒ammad ibn Jar┘r ibn Yaz┘d ibn Kath┘r ibn Gh┐lib al-└ml┘ Ab┴ Ja‘far al-║abar┘, J┐mi‘ al-
Bayy┐n f┘ T┐weel al-Qur’┐n, vol.4 (Beirut: D┐r al-Ma‘rifah, 1400/1980), 18.

33Ab┴ al-Fid┐ Ism┐‘┘l ibn ‘Umar ibn Kath┘r al-Qarsh┘ al-Damashq┘, Tafs┘r al-Qur’┐n al-‘A╘┘m,
vol.1 (Peshawar, Maktabah ╓aq┐n┘yah, n.d), 379-380.

34Ab┴ al-Q┐sim Ma╒m┴d ibn ‘Umru ibn A╒mad al-Zamakhshar┘, al-Kashsh┐f ‘an ╓aq┐’iq al-
Tanz┘l wa‘Uy┴n al-Aq┐w┘l f┘ Wuj┴h al-T┐’w┘l, vol.1 (Beir┴t: D┐r al-Fikr, 1397/1977), 435-436.

35Ibr┐h┘m ibn ‘Al┘ ibn Y┴suf al-Shayr┐z┘ Ab┴ Is╒┐q, al-Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘,
vol.2, 3rd ed. (Cairo: Mu╖═af┐ al-B┐b┘ al-╓alab┘, 1396/1976), 57.

36M┐lik ibn Anas Ab┴ ‘└mir al-A╖ba╒┘, Ab┴ ‘Abd All┐h, al-Muwa══┐’, 6th ed. (Beir┴t: D┐r al-
Naf┐’is, 1402/1982), 187.

37‘Al┐’ ud-D┘n Ab┴ Bakr ibn Mas‘┴d al-K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, vol.2, 2nd

ed. (Beirut: D┐r al-Kutub al-‘Ilm┘yah, 1406/1986), 271.
38Shams al-D┘n Ab┴ al-Faraj ‘Abd al-Ra╒m┐n Ab┴ ‘Umar Mu╒ammad ibn A╒mad ibn Qud┐mah

al-Maqdis┘, al-Mughn┘, vol.9, 2nd ed. (Cairo: Hajar Publication, 1413/1992), 546-547.
39Ya╒y┐ al-D┘n Mu╒iy al-D┘n ibn Sharaf Ab┴ Zakariy┐’ an-Nawaw┘, Raw╔at al-║┐lib┘n wa‘Umdat

al-Muftiy┘n, vol.6 (Beirut: D┐r al-Fikr, 1415/1995), 132-134.
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There are five encyclopedias, which briefly describe the term ahl al-kit┐b e.g. The

Encyclopaedia of lslam,40 E. J. Brill’s First Encyclopaedia of Islam,41 The Oxford

Encyclopedia of the Modern Islamic World,42 The Concise Encyclopaedia of Islam,43 and

Encyclopaedia of Qur’┐n.44

Jarot Wahyudi in his thesis “Ahl al-Kit┐b in the Qur’┐n: An analysis of Selected Classical

and Modern Exegesis”45 provides detailed analysis of the term Ahl al-kit┐b in the context

of classical and modern exegesis from both sunn┘ and sh┘‘a school of thought to establish

a theological foundation for multi religious dialogue. Similarly article “Exegetical

Analysis of the Ahl al-Kit┐b Verses of the Qur’┐n” explains this term. But both these

researchers do not provide any information about legal status of marriages or procedure

to celebrate the valid marriage.46

As concerned with regard to the marital status of Muslim with Ahl al-kit┐b, there are a

number of classical texts, based upon the opinion of four schools of thought as every

book represents specific school of thought and covers one or some of the aspects

including legal status of marriage of Muslim man and woman with kit┐b┘yyah or non-

40Goldziher, The Encyclopaedia of lslam, s.v. “ahl al-Kit┐b,” vol.1 (Leiden: E.J. Brill Ltd., 1979),
264.

41M. Th.Houtsma, A. J. Wensinck, T. W. Arnold, W. Heffening and E. Levi-Provencal, E. J.
Brill’s First Encyclopaedia of Islam 1913-1936, s.v. “Dhimma,” vol.1 (Leiden: E. J. Brill, 1987), 183,
2/958-959.

42Ronald L.Nettler, The Oxford Encyclopedia of the Modern Islamic World, s.v. “people of the
Book” (Oxford: Oxford University Press, 1995), 307-308.

43Cyril Glasse, The Concise Encyclopaedia of Islam, s.v. “ahl al-Kit┐b” (London: Stacey
International, 2002), 32-33.

44Jane Dammen Mc Auliffe, Encyclopaedia of Qur’┐n, s.v. “People of the Book,” vol.4 (Leiden:
Brill, 2004), 36-37, 42.

45Jarot Wahyudi, Ahl al-Kit┐b in the Qur’┐n: An analysis of Selected Classical and Modern
Exegesis (Canada: Institute of Islamic Studies, McGill University, 1997).

46Jarot Wahyudi MH, “Exegetical Analysis of the Ahl al-Kit┐b Verses of the Qur’┐n,” Islamic
Studies 37, no. 4 (Islamabad: Islamic Research Institute International Islamic University, 1998): 430-433.
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kit┐b┘yyah in Muslim or non-Muslim states, and rights of kit┐b┘yyah. However, these

books do not describe the contractual capacity and essential formalities to celebrate a

valid marriage with kit┐b┘yyah or non-kit┐b┘yyah except the characteristics of witnesses

and dower in a comprehensive way.

Among contemporary writings, a prominent book is “The Status of Women under Islamic

Law & Modern Islamic Legislation”.47 In this book, the author discusses the marital

status of Muslim men and women with ahl al-Kit┐b and non-ahl al-kit┐b in the light of

Qur’┐nic verses under the title ‘mixed marriages’ in a brief way. However, he does not

provide details about the required issues.

There are a number of articles, which discuss these marriages under the title of interfaith

marriages. An example of such a  work is: “Interfaith Marriage in Islam: An

Examination of the Legal Theory Behind the Traditional and Reformist Positions”,48

which examines the rules of interfaith marriage in general by providing verses and

opinions of modern scholars who supported the marriage of Muslim woman with kit┐b┘ in

a comprehensive way. Although, it is a significant work but the author does not discuss

the opinions of classical jurists.

Another significant article is “Interfaith Marriage in Islam and present situation”.49 In

this article, the author defines the term Ahl al-kit┐b in a elucidate manner and discusses

47Jamal J. Ahmad Nasir, The Status of Women under Islamic Law & Modern Islamic Legislation,
3rd ed. (Leiden: Brill, 2009).

48Alex B. Leeman, “Interfaith Marriage in Islam: An Examination of the Legal Theory Behind the
Traditional and Reformist Positions,” Indiana Law Journal 84, no. 2, (Indiana University: Maurer School
of Law, 2009): 743-771,
http://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=1113&context=ilj, (accessed December
16, 2016).

49Md. Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” Global Journal of
Politics and Law Research 2, no. 1 (UK: European Centre for Research Training and development, 2014):
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the opinion of modern and classical jurists in a comprehensive way by relying on

encyclopedias. The distinguishing feature is that the author supports his opinion through

objective of Shar┘‘ah and legal maxims and concludes that such marriages should be

decided in the light of Qur’┐n and Sunnah.

1.4 Cross-Cultural Marriage under Pakistani Family Law

There is limited literature available on the issue of marriage under Pakistani Family Law,

which only explains the legal requirement of registration of marriage along with cases

under MFLO, 1961 and status of non-registered marriage. Some authors have explained

the significant issues of marriage along with case law in the explanatory notes. However,

there is no single book, which discusses the procedure or essential requirements or

matrimonial capacity to celebrate the cross-cultural marriage between Pakistani and UK

national except the registration of such marriages under MFLO, 1961.

There are four books on Family Laws of Pakistan with different titles, which discuss the

significant issues of marriage: “Manual of Family Laws in Pakistan”50 where the writer

states the legal requirement of registration and effect of non-registration in detail by

supporting the case law under s.5 of Muslim Family Laws Ordinance, 1961. However,

the author does not address the significant issues of cross-cultural marriage. Another

book “The Code of Muslim Family Laws”51 only treats the essentials of marriage, legal

requirement to register the marriage and consequences of non-registration in the light of

36-47, http://www.eajournals.org/wp-content/uploads/Interfaith-Marriage-in-Islam-and-present-
situation.pdf, (accessed December 15, 2016).

50M. Farani, Manual of Family Laws in Pakistan (Lahore: Lahore Law Times Publications, 1999).
51M. Mahmood, The Code of Muslim Family Laws, 5th ed. (Lahore: Pakistan Law Times

Publication, 2005).
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various cases but does not treat the issue of the matrimonial capacity, procedure, and

characteristics of witnesses for such marriages. Similarly, “Muslim Family Laws”52

describes the legal provisions of MFLO, definition of the Muslim marriage, position of

unregistered marriage, procedure to register the foreign marriage under s.5 along with

case law. Another book is “Principles of Mahomedan Law”,53 in which the author only

provides information about the provisions of Child Marriage Restraint Act and MFLO,

1961 along with case law in a brief manner. However, these studies do not deal with the

issue of cross-cultural marriage in detail.

There are two books, which explore the issues of cross-cultural marriage under different

titles. One of the significant work is: “A Handbook on Family Law in Pakistan”,54 where

the author describes the nature and status of marriage between spouses of different

religious faiths, legal age, witnesses and declaration. The main problem in this work is

that the author does not discuss these issues in the light of statute or case law as the

author states these issues briefly by quoting the opinion of contemporary writings and

does not cover all aspects of such marriages. Likewise, “The Muslim Marriage, Dower &

Divorce,”,55 discusses the nature of marriage, marriage with kit┐b┘yyah, capacity of

marriage by supporting Majority Act, essentials of marriage, status of registered and non-

registered marriage in the light of case law. The distinguishing feature of this book is that

it highlights the issue of conflict of laws in marriage between the citizens of Pakistan and

UK and capacity of marriage under case law in a comprehensive way.

52Shaikh Abdul Halim, Muslim Family Laws (Lahore: Law Publishing Company, n.d).
53Dinshah Fardunji, Principles of Mahomedan Law, 18th ed. (Lahore: Mansoor Book House,

1981).
54A Handbook on Family Law in Pakistan, ed. Cassandra Balchin, 2nded. (Lahore: ShirkatGah

Publisher, 1994).
55C.M Shafqat, The Muslim Marriage, Dower & Divorce (Lahore: Law Publishing Company,

1979).
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The above literature reveals that there is a need to explain the essentials validity,

matrimonial capacity, and procedure to celebrate the cross-cultural marriages between

Pakistani and UK nationals (whether Muslim or non-Muslim) under Pakistani Family

Law.

1.5 Transnational Cross-Cultural Marriage under English Law

There are a number of legal writings, which exposed the issue of marriages between

British and non-British nationals in detail without specifying it under the title of cross-

cultural marriage.

In this regard, there are three books with the title of family law: “Family Law”56 by

Standley in which the author discusses the significant issues of marriage including

matrimonial capacity, and forms of marriage under the legal provisions and case law.

Although, the author covered all aspects of marriage but he ignored to discuss the issue of

parental consent and legal requirement of registration of marriage. Another book on

“Family Law”57 by Susan Edwards, in which the author defines the characteristics and

different aspects of marriage in a comprehensive way, but issues of preliminary

formalities, registration of marriage and essential validity have been ignored. The

distinguishing feature of this book is that the author refers to useful websites and books

related to the issues at the end of each discussion. The author in his book “Family Law”58

provides information about the grounds on the basis of which marriage is deemed as void

or voidable but does not discuss the primary issue of cross-cultural marriages. Another

56Kate Standley and Paula Davies, Family Law (United Kingdom: Palgrave Macmillan, 2013).
57Mary Welstead and Susan Edwards, Family Law, (United Kingdom: Oxford University Press,

2013).
58Frances Burton, Family Law (London: Cavendish Publishing Limited, 2003).
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resource book is “Family Law in England and Wales”59 by Rebecca. The book deals with

the issue of the nature of marriage, and matrimonial capacity in brief by citing legal

provisions and cases but does not provide the detail of the above-mentioned provisions or

cases. The study identifies the significant issues of marriage but does not cover the

complete aspect of marriage.

Another significant work is “International Family Law”60 which examines the issues of

marriage, in comparative perspective by citing single case and suggested possible

solution along with relevant articles and writings. In “International Dimensions in Family

Law”,61 the author provides updated information on the issue of marriage with the help of

case law in a comprehensive way. Similarly, the book “Understanding Family Law”62

deals with issues of marriage in the light of legal provisions along with case law in a brief

way. Yet, the work is silent on the issues of registration of marriage and parental consent.

Likewise, “Family Law Handbook 2015”63 wherein the author explains the issue of

marriage under statute and case law briefly.

The above writings reveal that there are number of legal writers and researchers who

have done lot of work by referring to the law of his country and some other Western or

European countries without considering religion, or culture or legal system of the

concerned subjects. However, there is no specific discussion in the context of Pakistan as

these writings only cover the English cases and do not add the Pakistani cases in it.

Moreover, there is a need to elaborate the procedure of marriage to recognize the validity

59Rebecca Probert, Family Law in England and Wales (Netherlands: Kluwer Law International,
2011).

60Barbara Stark, International Family Law (England: Ashgate, 2005).
61John Murphy, International Dimensions in Family Law (New York: Manchester University

Press, 2005).
62Liz Rodgers, Understanding Family Law (London: Routledge, 2012).
63Jane Sendall, Family Law Handbook 2015 (United Kingdom: Oxford University Press, 2014).
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of transnational cross-cultural marriages between British and non-British people keeping

in view religion, culture, and ethnicity.

1.6 Cross-Cultural Custody Disputes in Pakistani Family Law

All classical books discuss the rights of children especially upbringing (╒a╔┐nah) of

Muslim child under the care of Muslim or kit┐b┘yyah mother in case of separation: al-

Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l,64 Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘,65 Kashsh┐f

al-Qin┐‘ ‘an Matn al-Iqn┐‘,66 Radd al-Mu╒t┐r ‘al┐ al-Durr al-Mukht┐r,67 Mughn┘ al-

Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j,68 ╓┐shiyah ‘al┐ al-Shar╒ al-Kab┘r li-ab┘ al-

Barak┐t S┘d┘ A╒mad al-Dard┘r ‘al┐ Khal┘l,69 al-Mughn┘,70 al-Mudawwanah tul-Kubr┐,71

and Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib72 to have a few.

Whereas, legal writings on cross-cultural custody dispute in Pakistani Family Law, there

is no single writing in this context except the writings on child custody disputes under the

provisions of Guardians and Wards Act, 1890. Under this Act, issue of cross-cultural

64Ab┴‘Abd All┐h Mu╒ammad al-Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, vol.4 (Cairo: D┐r
al-Fikr, 1317).

65‘Al┐’ ud-D┘n Ab┴ Bakr ibn Mas‘┴d al-K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, vol.4, 1st

ed. (Karachi; Sa‘┘d Company, 1328/1910).
66Man╖┴r ibn Y┴nus ibn ╗al┐╒ ud-D┘n ibn Mu╒ammad ibn A╒mad ibn ‘Al┘ ibn Idr┘s al-Buh┴t┘,

Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, vol.5 (Beirut: D┐r al-Fikr, 1402/1982).
67Mu╒ammad Am┘n al-Shah┘r ibn ‘└bid┘n, Radd al-Mu╒t┐r ‘al┐ al-Durr al-Mukht┐r, vol.2, 2nd ed.

(Beirut: D┐r I╒y┐’ al-Tur┐th al-‘Arab┘, 1407/1987).
68Mu╒ammad al-Kha═┘b al-Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, vol.3

(Beirut: D┐r al-Fikr, n.d).
69Mu╒ammad ibn A╒mad ibn ‘Arafah al-Dus┴q┘, ╓┐shiyah ‘al┐ al-Shar╒ al-Kab┘r li-ab┘ al-

Barak┐t S┘d┘ A╒mad al-Dard┘r ‘al┐ Khal┘l, vol.2 (Cairo: ‘├s┐ al-B┐b┘ al-╓alab┘ wa-Shurak┐hu, n.d).
70Shams al-D┘n Ab┴ al-Faraj ‘Abd al-Ra╒m┐n Ab┴ ‘Umar Mu╒ammad ibn A╒mad ibn Qud┐mah

al-Maqdis┘, al-Mughn┘, vol.11, 2nd ed. (Cairo: Hajar Publication, 1413/1992).
71M┐lik ibn Anas Ab┴ ‘└mir al-A╖ba╒┘, Ab┴ ‘Abd All┐h, al-Mudawwanah tul-Kubr┐, vol.2, 1st ed.

(Beirut: D┐r al-Kutub al-‘Ilm┘yah, 1415/1994).
72Zayn al-D┘n Ab┴ Ya╒y┐ Zakariy┐’ ibn Mu╒ammad An╖┐r┘ Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib

Shar╒ Raw╔ al-║┐lib, vol.7, 1st ed. (Beirut: D┐r al-Kutub al-‘Ilm┘yah, 1422/2001).
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custody disputes are discussed without specifying any statute or title such as “A

Handbook on Family Law in Pakistan”73 explains the custody disputes in case of

variation of religion in the light of contemporary writings and fat┐w┐s and supported few

issues by case law. The work deals with the custody disputes between Muslim father and

foreign non-Muslim mother and status of foreign custody orders. Although, it is a useful

book, but the author simply discussed the case law of the relevant issues without referring

to statutory provisions. Whereas “The Code of Muslim Family Laws”74 and “Manual of

Family Laws in Pakistan”75 provides information on the issue of removal of child from

the jurisdiction by deceitful means, concept of dual nationality, habeas corpus

proceedings, and religion.

Likewise, the book “Principles of Mahomedan Law”,76 “The Muslim Marriage, Dower &

Divorce”,77 and “Muslim Family Laws”78 discuss a few aspects of child’s custody

including welfare of child in a comprehensive way. There are two other books on custody

issues: “A Code of Muslim Personal Law”79 and “Outlines of Muhammadan Law”.80

The contemporary writings, “Family Law in Islam Theory and Application”81 discover

the legislation on the issues of child’s custody in the context of classical law and modern

Muslim countries in a comprehensive way. Another prominent writing is “Women and

73A Handbook on Family Law in Pakistan, ed. Cassandra Balchin, 2nded. (Lahore: Shirkat Gah
Publisher, 1994).

74M. Mahmood, The Code of Muslim Family Laws, 5th ed. (Lahore: Pakistan Law Times
Publication, 2005).

75M. Farani, Manual of Family Laws in Pakistan (Lahore: Lahore Law Times Publications, 1999).
76Dinshah Fardunji, Principles of Mahomedan Law, 18th ed. (Lahore: Mansoor Book House,

1981).
77C.M Shafqat, The Muslim Marriage, Dower & Divorce (Lahore: Law Publishing Company,

1979).
78Shaikh Abdul Halim, Muslim Family Laws (Lahore: Law Publishing Company, n.d).
79Tanzīlur-Raḥmān, A Code of Muslim Personal Law, 1st ed. (Karachi: Hamdard Academy, 1978).
80Asif  A.A. Fyzee, Outlines of Muhammadan Law (New Delhi: Oxford University Press, 1974).
81Dr. Muhammad Tahir Mansoori, Family Law in Islam Theory and Application (Islamabad:

Sharī’ah Academy, 2009).
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Islamic Law in a Non-Muslim State”82 where the author analyzes the custody issue by

emphasizing the area of conflict. Although it is an informative book but the author does

not completely discuss the Islamic law, as he has merely cited the significant cases,

statute law and has ignored to provide reference from the Holy Qur’ān and Sunnah.

In regard to custody dispute, the significant article is “Child Custody in Pakistan: The

Role of Ijtihad”,83 which briefly explains the custody rules under classical, Guardians and

Wards Act,  case law and elaborates the role of Ijtih┐d and its effects on custody decision

before and after 1964. Similarly, the article “The Best Interests of the Child: A Prevailing

Consideration within Islamic Principles and a Governing Principle in Child Custody

Cases in Pakistan”,84 covers the issue of parental child abduction resulting due to divorce

between interfaith and cross-cultural parents along with Hague convention and presents a

brief review about these issues and critically evaluates the principle “best interest of

child” under three cases between Muslim father and Christian French, Hindu and Jewish

mother to determine the approaches of the judges in transnational custody disputes.

These few writings reveal that there is no specific book written on the issue of cross-

cultural custody disputes between either Muslim parents or cross-cultural parents resided

in Pakistan and UK. Although judiciary of Pakistan and UK signed a protocol, but there

is no single writing on Hague convention, which addressed the issues of cross-cultural

custody disputes or structure of Hague convention, or access right or improper removal of

82Aharon Layish, Women and Islamic Law in a Non-Muslim State (Transaction Publishers, 2006).
83Martha F. Davis, “Child Custody in Pakistan: The Role of Ijtihad,” Boston College Third World

Law Journal 5, no. 2 (1985),
http://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=1393&context=twlj, (accessed October 10,
2016).

84Shabnam Ishaque and Muhammad Mustafa Khan, “The Best Interests of the Child: A Prevailing
Consideration within Islamic Principles and a Governing Principle in Child Custody Cases in Pakistan,”
International Journal of Law, Policy and the Family (Oxford University Press, 2015),
http://www.rwi.uzh.ch/dam/jcr:ffffffff-c577-dc11-0000-
00006f1137fc/IshaqueTheBestInterestoftheChildChildCustody.pdf, (accessed October 10, 2016).
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children from the jurisdiction of Pakistan to UK or vice versa or to highlight the reported

cases except few one which are discovered through media or through articles.

1.7 Transnational Cross-Cultural Custody Disputes under English Law

There are a number of writings on custody disputes under English law; however, these

writings do not describe the custody dispute under the title of transnational cross-cultural

custody disputes as England has a uniform set of law. Therefore, these issues are

discussed under the title of family law, which explores the statute and case law of

England on the issue of custody or upbringing of the child. These books are “Bromley’s

Family Law”,85 which highlight the different aspects of the upbringing of child in brief

along with legal provisions and cases. It is a good book, which provides the statute law

on custody dispute under English law but this work neglects various kinds of orders.

Whereas “Family Law Handbook 2015”86 describes the welfare principle and elaborates,

the four orders keeping in view the legal provisions and cases. However, the author has

ignored to discuss the issue of child’s wishes. In “Hayes and Williams’ Family Law”,87

the author defines the significant aspect of custody disputes including four orders and

resources to address the issue of removal of child from one jurisdiction to another in the

light of legal provisions and case law. However, the author ignored to discuss some

significant aspects of this issue.

There are four books on the same title: “Family Law”,88 which discusses the kinds of s.8

orders, by providing legal provisions and cases, however, the author does not explain the

85Nigel Lowe and Gillian Douglas, Bromley’s Family Law (UK: Oxford University Press, 2015).
86Jane Sendall, Family Law Handbook 2015 (United Kingdom: Oxford University Press, 2014).
87Stephen Gilmore and Lisa Glennon, Hayes and Williams’ Family Law, 4th ed. (United Kingdom:

Oxford University Press, 2014).
88Kate Standley and Paula Davies, Family Law (United Kingdom: Palgrave Macmillan, 2013).
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child arrangements order. Another book on “Family Law”,89 explains the significant issue

of custody in detail by relevant legal provisions and cases. The main problem is that the

author has ignored to discuss the detail rules about four kinds of s.8 Orders. Whereas

Tina Bond in “Family Law”,90 discusses the detail rules of four orders along with

provisions and number of cases. However, the author does not discuss some issues while

Frances Burton in his book “Family Law”,91 provides information on Children Act 1989

along with cases and provides the welfare checklist under statute law and case law.

Another resource book is “Family Law in England and Wales”92 which discusses the

Residence and Care Orders in brief by citing only legal provisions and cases without

going in to detail. The work is silent on significant issues including different types of

orders. Another significant work is “International Family Law”,93 which examines the

issues of child custody and abduction in comparative perspective by citing single case

and suggested possible solution and some relevant articles and writings but does not

discuss the cases of Pakistani nationals.

The significant article concerning this issue is “Habitual Residence, Home State, and

Cross-Border Custody Jurisdiction: Time for a Temporal Standard in International

Family Law”94 in which the author provides jurisdiction on cross-border custody disputes

by scrutinizing the cases of UK and European states on the standard of habitual residence

89Mary Welstead and Susan Edwards, Family Law (United Kingdom: Oxford University Press,
2013).

90Tina Bond, Jill M. Black and A. Jane Bridge, Family Law (New York: Oxford University Press,
2008).

91Frances Burton, Family Law (London: Cavendish Publishing Limited, 2003).
92Rebecca Probert, Family Law in England and Wales (Netherlands: Kluwer Law International,

2011).
93Barbara Stark, International Family Law (England: Ashgate, 2005).
94Todd M. Heine, “Habitual Residence, Home State, and Cross-Border Custody Jurisdiction: Time

for a Temporal Standard in International Family Law,” Annual Survey of International & Comparative Law
17, no. 1 (2011): 1-73,
http://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article=1147&context=annlsurvey, (accessed
October 10, 2016).



33

to prevent the growing number of cross-border custody disputes. However, the author

does not provide any solution from the perspective of Pakistani Muslim children and has

thus failed to identify relevant problems.

1.8 Conflict of Laws

The English book on conflict of laws presented the different aspect of conflict of laws

including marriage, custody and abduction. A significant work is “English Private

Law”95 which provides complete aspect of marriage in a very comprehensive way by

referring to legal provisions and cases without going into detail. Although the author has

tried his best to cover all aspects of marriage but he did not provide the detail of relevant

legal provisions and cases because citation of relevant material is insufficient without

detail.

Likewise, “Conflict Issues in Family and Succession Law”,96 presents the nature of

conflicts, issues of domicile, marriage and custody in a comprehensive way to raise

certain questions along with relevant cases. Although it is a useful book, but the author

does not cite the Pakistani case nor mention the legal rules of Hague conventions.

Another book “International Child Law,”97 discusses the issue of international parental

abduction and examines the draft of Hague Convention in detail. Likewise, Morris and

North in “Cases & Materials on Private International Law”98 analyze the issues of

marriage, and custody proceedings by citing relevant selected cases of western and

European states.

95Andrew Burrows, English Private Law, 3rd ed. (United State: Oxford University Press, 2013).
96Tan Yock Lin, Conflict Issues in Family and Succession Law (Hong Kong: Butterworths, 1993).
97Trevor Buck, International Child Law (London: Routledge, 2014).
98J.H.C Morris and P.M. North, Cases & Materials on Private International Law (London:

Butterworths, 1984).
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There are four books on conflict of laws: “Conflict of Laws”,99 covers the issues of

Hague Convention and child abduction while “Conflict of Laws”,100 explains the

matrimonial capacity, custody order and its further amendments till the recent legislation,

foreign custody order, recognition and enforcement of foreign decision and provisions of

Hague convention. While “The Conflict of Laws”,101 describes the nature, formalities of

marriage, and relocation of children in an organized and systematic way under relevant

statute and case law of England, Canada, Germany, Bangladesh, Italy, Scotland, Ireland

and Pakistan etc. Whereas “The Conflict of Laws”102 by Peter Stone is a comprehensive

and in-depth analysis of the cornerstone issues of marriage, custody disputes, abduction,

interest of the child, nature of foreign order and enforcement of order in the context of

Hague Convention and relevant cases.

The writings on English law revealed that volume of literature written on the issue of

conflict of laws in perspective of custody and marriage in detail by explaining the statute

and case law of England but text is quite less in perspective of Pakistan. Therefore, there

is a dire need to write on conflict of laws in perspective of Pakistan, which will provide

complete legal framework to resolve the family disputes including marriage and custody

disputes in Western or European countries keeping in view the Muslim religion, culture

and legal system.

99Maebh Harding, Conflict of Laws (London: Routledge, 2014).
100John Greenwood Collier, Conflict of Laws (UK: Cambridge University Press, 2001).
101John Humphrey Carlile Morris, The Conflict of Laws (London: Sweet & Maxwell, 2004).
102Peter Stone, The Conflict of Laws (London: Longman, 1995).
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1.9 International Child Abduction and Hague Convention

There is no contemporary writing, which explains and interprets the provisions of Hague

Convention keeping in view the statute and case law of Pakistan except a few articles.

There is no book, which describes the reported cases. In this regard, Advocate Afshan

Ghazanfar who wrote a thoughtful and comprehensive article with the title “Child

Abduction and Transnational Jurisdiction”,103 in which she explains the International

parental child abduction, transnational jurisdiction connecting it with English law. She

briefly explains the history, objective and structure of convention along with UK-

Pakistan Judicial Protocol and proposes some recommendations to improve the

administrative cooperation to deal such cases.

Another good article is “Adjective Law undermining the Substantive Law: The Hague

Convention on the Child Abduction”,104 in which the author comprehensively analyzes

the structure and objectives of the Convention. However, there is a need to mention the

relevant cases under Hague Convention because here the author has mentioned only the

cases over custody disputes by Muslim parents.

A paper presented on “Child Abduction and Transnational Jurisdiction”,105 which

discusses the provisions of international instruments on the issue of abduction and

examines the UK Pakistan Judicial Protocol on children under relevant cases.

103Afshan Ghazanfar, “Child Abduction and Transnational Jurisdiction” (Islamabad: Supreme
Court of Pakistan), http://supremecourt.gov.pk/ijc/Articles/12/3.pdf, (accessed October 11, 2016).

104Ataullah Khan Mahmood & Ijaz Ali Chishti, “Adjective Law undermining the Substantive Law:
The Hague Convention on the Child Abduction,” (2012), SSRN,
http://poseidon01.ssrn.com/delivery.php?ID=8510910910090830870861221121030790990340230580670
19062072066000100008096081020100123034016097101060099003106123109006092125088026058012
03800402400411711010306500610104202604706407212106409309208807001012509910112408401609
4001012086004016083126103085069&EXT=pdf, (accessed October 10, 2016).

105Paper presented by Justice Faqir Muhammad Khokhar, “Child Abduction and Transnational
Jurisdiction” (Islamabad: International Judicial Conference, 2006), 1-16,
http://www.supremecourt.gov.pk/ijc/articles/12/1.pdf, (accessed December 14, 2016).
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There are two significant articles: “Jurisdiction in Child Custody and Abduction Cases: A

Judge’s Guide to the UCCJA, PKPA, and the Hague Child Abduction Convention”,106

and “Interpreting the Hague Abduction Convention: In Search of a Global

Jurisprudence”,107 which explore and discuss on the provisions of Hague convention

along with cases of UK and US.

Another article “International Child Abduction to non-Hague Convention Countries: The

need for an International Family Court”,108 in which the author discusses the history of

Hague Convention, reason of disinclined to sign this convention by some Islamic

countries, issue of religion, culture, place of women & children in Islamic societies and

analyzes the international instruments and proposes new alternative International Family

Court to deal with International Parental Child Abduction. Julia A. Todd discusses the

provisions of Hague convention, rules for non-Hague states, limitation, exceptions,

opinion of child, habitual residence in the context of US and UK in his article “The

Hague Convention on the Civil Aspects of International Child Abduction: Are the

Convention’s Goals Being Achieved?”109. Another article “Hague International Child

106M. Hoff, Adrienne E. Volenik, and Linda K. Girdner, “Jurisdiction in Child Custody and
Abduction Cases: A Judge’s Guide to the UCCJA, PKPA, and the Hague Child Abduction Convention,”
Juvenile and Family Court Journal 48, no. 2 (U.S: American Bar Association, 1997): 1-10,
https://travel.state.gov/content/dam/childabduction/international_child_custody_abduction_cases.pdf,
(accessed December 14, 2016).

107Linda J. Silberman, “Interpreting the Hague Abduction Convention: In Search of a Global
Jurisprudence” (U.S.A: New York University School of Law, 2006),
https://core.ac.uk/download/pdf/13527674.pdf, (accessed December 13, 2016).

108Ericka A. Schnitzer-Reese, “International Child Abduction to non-Hague Convention
Countries: The need for an International Family Court,” Northwestern Journal of International Human
Rights 2, no. 1 (Chicago: Northwestern University School of Law, 2004): 1-19,
http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1010&context=njihr, (accessed
December 14, 2016).

109Julia A. Todd, “The Hague Convention on the Civil Aspects of International Child Abduction:
Are the Convention’s Goals Being Achieved?,” Indiana Journal of Global Legal Studies 2, no. 2
(Bloomington: Maurer School of Law, 1995): 553-576,
http://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=1050&context=ijgls, (accessed
December 14, 2016).
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Abduction Convention: A Progress Report”,110 provides a review of the convention

including the structure of convention and its implementation in various countries

especially US along with cases. However, this article describes those aspects, which are

troublesome within the United States and in other European countries by providing

suggestion to improve the effectiveness of this convention.

Similar articles are, The Problem of Parental Relocation: Closing the Loophole in the

Law of International Child Abduction,111 Interpreting the Hague Abduction Convention:

in Search of a Global Jurisprudence,112 The 1980 Hague Convention on the Civil Aspects

of International Child Abduction: A Guide for Judges,113 and A Children’s Rights

approach to Relocation: A Meaningful Best Interests Standard.114

These writings do not explain the provisions of Hague Convention under the perspective

of Pakistan nor do they cite relevant cases reported between Pakistani Muslim parents or

cross-cultural parents or between British and non-British subjects. There is no single

book, which discusses the objective, structure, spirit and lacuna that have found in

Judicial Protocol of UK and Pakistan, except the report of International Conference,

110Linda Silberman, “Hague International Child Abduction Convention: A Progress Report,” Law
and Contemporary Problems 57, no. 3 (New York: New York University School of Law, 1994): 209-269,
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=4246&context=lcp, (accessed December 15,
2016).

111Maryl Sattler, “The Problem of Parental Relocation: Closing the Loophole in the Law of
International Child Abduction,” Washington and Lee Law Review 67, no. 4 (Washington and Lee
University School of Law, 2010): 1709-1751,
http://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1039&context=wlulr, (accessed
December 15, 2016).

112Linda Silberman, “Interpreting the Hague Abduction Convention: in Search of a Global
Jurisprudence” (New York: New York University School of Law, 2005), 1-33,
https://core.ac.uk/download/pdf/13527674.pdf, (accessed December 15, 2016).

113Hon. James D. Garbolino, “The 1980 Hague Convention on the Civil Aspects of International
Child Abduction: A Guide for Judges” (Federal Judicial Center, 2012),
http://www.fjc.gov/public/pdf.nsf/lookup/hagueguide.pdf/$file/hagueguide.pdf, (accessed December 15,
2016).

114Gary A. Debele, “A Children’s Rights approach to Relocation: A Meaningful Best Interests
Standard,” Journal of the American Academy of Matrimonial Lawyers 15 (1998): 75-118,
http://www.aaml.org/sites/default/files/a%20children's%20rights.pdf, (accessed December 15, 2016).
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which was held in 2012 and a few articles written in the context of transnational parental

child abduction.

It is a very crucial social issue that demands in depth discussion at one place in an

organized and systematic way to address these issues and identify the lacuna. Therefore,

the above reviewed literature itself concludes that there is an immense need to conduct

research on the topic of transnational cross-cultural marriages and its impact on custody

disputes because there is no specific literature which provides full fledge information

about the essential requirements of marriage of Pakistani Muslim man and woman with

British subject either Muslim or other than Muslim in Islamic or non-Islamic states.

Similarly, there is a dire need to conduct research on the rights of children especially the

issue of child custody born from Pakistani Muslim father and British (Christian or

Muslim) mother or vice versa in Pakistan and UK, nor  are there any works which

explore that when any parent violates the custody order or access order and removes the

child from one jurisdiction to another then how to relocate the child and under which law

custody disputes should be resolved.
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Chapter 2: Cross-Cultural Marriages and its Status in
Shar┘‘ah and Pakistani Family Law

2.1Introduction

This chapter explains the concept, position and types of cross-cultural marriages under

classical Islamic law, modern Jurisprudence and Pakistani Family Law. More

specifically, the following questions have been discussed including: what is the concept of

cross-cultural marriages in general and in Shar┘‘ah? Who are ahl al-kit┐b? How

contemporary scholars, classical jurists and Pakistani Family Law treated the marriage of

Muslim man with kit┐b┘yyah or non-kit┐b┘yyah under Islamic or non-Islamic state? What

kinds of rights emerge as a result of such marriages? Whether marriage between a

Muslim woman and kit┐b┘ is valid under Shar┘‘ah and Pakistani Family Law? What are

the injunctions of Shar┘‘ah and opinion of contemporary scholars on this issue? How

cross-cultural marriages are regulated under Pakistani Family Law? What criterion has

been set by the courts of Pakistan to judge the matrimonial capacity of the party? Is it

essential to comply by the test of contractual capacity set by Shar┘‘ah? What are the

essential requirements to celebrate the cross-cultural marriages in Shar┘‘ah and Pakistani

Family Law? What is the procedure to register the cross-cultural marriage under

Pakistani Family Law and what is the position of unregistered marriage? Whether

unregistered marriages affect the validity of marriages under Pakistan Family Law? This

chapter attempts to answer these and other significant questions related to the above-

mentioned issues.
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2.2 Concept of Cross-Cultural Marriages

In an age of globalization, people frequently marry across international boundaries. These

marriages are the by-product of the migration of people when someone from his country

visits another country for the purpose of education, work, political asylum, refuge and

there he or she becomes attracted to the citizen of that country and marry them. This is

termed as cross-cultural marriage while some time that citizen belongs to the

same culture. Sometimes the purpose of the marriage is to become the citizen of that state

and to be able to reside there permanently. Thus, rapid changes in multicultural societies

enhance the opportunities for individuals to marry someone across the religious (e.g.

Judaism, Christianity, and Islam) or cultural or national boundaries. Consequently, it has

increased the ratio of cross-cultural marriages115 in Western and European countries.

In this regard, the term ‘culture’ has been defined by different authors in a number of

ways as it is defined  set of knowledge, beliefs, arts, morals, laws and ways of life

acquired by man as a member of the society.116 In other place, culture is defined as group

traditions shared by large group of people and refers to knowledge, experience, beliefs,

values, attitudes, and religion. The two people may share the same faith but may not

share the same cultural background; similarly, two people may share same culture but

115Some other terms such as inter-faith, cross-community are interchangeably used to describe the
marriages in which both partners belong to different religious, linguistic or cultural backgrounds. The term
interfaith marriage can be defined as a marital union in which partners believe and belong to different faith
or traditions. Sometimes, the terms interfaith marriage and mix-marriage is used interchangeably but
interfaith marriage is not equated with mix-marriage as it include a marital union in which partners belong
from different race or nationality or caste or religion. See, Zahidul Islam, “Interfaith Marriage in Islam and
Present Situation,” 39; Bambawale, Inter-Religious Marriages, 2; ‘Abdul Rauf, The Islamic view of Women
and the Family, 101; The Role of Religion in Marriage and Family Counseling, ed. Jill Duba Onedera
(New York: Taylor & Francis Group, 2008), 213.

116https://www.al-islam.org/pioneer-culture-rescue-mankind-introduction-islamic-culture-
muhammad-taqi-jafari/definitions-culture, (accessed August 30, 2016);
http://carla.umn.edu/culture/definitions.html, (accessed August 30, 2016); http://ww.merriam-
webster.com/dictionary/culture, (accessed August 30, 2016).
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may not share the same faith.117 Another comprehensive definition of culture referred to

religious background, nationality, ethnicity, social class, minority status, occupation,

political leanings, and values.118

Thus, the expression ‘cross-culture’ is referred as interaction of people from different

backgrounds.119 The term cross-cultural implies a comparison between two culturally

different individuals having different  language, religion, law, norms and expectations,

dressings, beliefs, food, gender roles and child rearing etc.120

Accordingly, cross-cultural marriages121 take place between partners of diverse linguistic,

social class, religion, race, ethnicity (culture) and nationality. The terms transnational

marriage, cross-border marriage,122 intermarriage, intercultural marriage,123 and

international marriage124 are synonymous with the term cross-cultural marriage to

encompass partners from these backgrounds.125

117https://www.tamu.edu/faculty/choudhury/culture.html, (accessed August 30, 2016); Yahya and
Boag, “My Family would Crucify Me,” 759-772; Morgan, Smyth, Robinson and Fraser, “Mixed Marriages
in Northern Ireland,”; Sadiqi, “Islamic Dispute Resolution in the Shade of the American Court House,” 26,
these authors also used the term cross-cultural marriage.

118Falicov, Cross-Cultural Marriages, 232-233.
119http://www.investopedia.com/terms/c/cross-culture.asp, (accessed August 30, 2016);

http://www.businessdictionary.com/definition/cross-culture.html, (accessed August 30, 2016).
120Kwan, “Negotiation in Cross-Cultural Marriages,” 30.
121The term cross-cultural marriage is also employed in the following sources such as,

Liamputtong, Childrearing and Infant care Issues; Breger and Hill, Cross-Cultural Marriage; Yongvanit,
Information Society and Cross-Cultural Marriages; Harmsen, Cross-Cultural Marriages; Pomsema,
Yodmalee and Lao-Akka, “Foreigners’ wives,”; Johnson & Warren, “Inside the mixed marriage,”.

122Cross-border marriage referred as marriage between people from different countries, see,
http://dictionary.cambridge.org/dictionary/english/cross-border, (accessed August 30, 2016).

123The term intercultural marriage referred the couples who have different dimensions between
partner such as, gender, class, religion, nationality and race. See, Bystydzienski, Intercultural Couples:
Crossing Boundaries, Negotiating Difference, 3, 4.

124An international marriage or transnational marriage is a marriage between two people from
different countries. See, https://en.wikipedia.org/wiki/Transnational_marriage, (accessed August 30, 2016).

125The Center for Research on Plurality, Seminar on Cross-Cultural Marriage of Thai Women, iv;
Kwan, “Negotiation in Cross-Cultural Marriages,” 1; Falicov, Cross-Cultural Marriages, 231, 429; Duan
and Claborne, “Marital Interaction in Intercultural marriage”; Jacobson and Gurman, Clinical Handbook of
Marital Therapy, 429-450.
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Besides, researchers have used various terms as intercultural families, cross-ethnic

intermarriages, mixed marriages,126 to identify a wide range of marital unions in which

spouses come from different states or have different religious, cultural or ethnic

backgrounds. Although majority of the researchers have investigated this issue under the

title of interfaith marriages,127 inter-cultural marriages, cross-ethnic marriages but the

most recent studies have started to shed light on unions of ‘western and non-western’ and

‘cross-cultural marriages’.128 This term is employed and defined in recent research

articles, as it is a new product. Therefore, this research considers the meanings of cross-

cultural marriages as marriage between two people who have different religion, or race or

ethnicity and culture.

Thus, it includes the marriage where both couples have different religion and culture e.g.

Pakistani Muslim man and British woman (Christian or Jewish) in England or both

couples have the same religions but have different culture e.g. Pakistani Muslim man and

British Muslim woman or vice versa or where one of them after acquiring the nationality

of UK has married a Pakistani Muslim woman129 is not commonly used in Pakistan nor is

there any substitute term for cross-cultural marriages except that these marriages are

126A marriage where husband and wife come from divergent backgrounds racial, national, ethnic
or religious or where Christians or Jews married a Muslim, see Stark, International Family Law: An
Introduction, 184; ‘Abdul-Ra’┴f, The Islamic View of Women and the Family, 101; Ra╒man, A Code of
Muslim Personal Law, 208.

127Interfaith marriage is a marital union in which partners believe and belong to different religious
traditions also known as mixed-faith, inter-religious and interracial marriage. Interracial marriage occurs
when two people of different social groups marry. See, Jill Duba Onedera, “The Role of Religion in
Marriage and Family Counseling” (New York: Taylor & Francis Group, 2008), 213;
http://en.wikipedia.org/wiki/Interracial_marriage, (accessed March 3, 2015).

128Roer-Strier and Ezra, “Intermarriages between Western Women and Palestinian Men,” 41.
129Another definition of cross-cultural marriage is marrying someone whose ancestry is different

from others while in other place described e.g. ways in which human beings express themselves for the
purposes of uniting with others, forming a group, defining an identity and even for distinguishing
themselves as unique. There are some other terms used interchangeably as mix marriage, inter-cultural
marriage, transnational marriage, multicultural marriage, interracial marriage, dual cultural marriage. These
terms have employed in various articles and books. See, Thongyou, “Cross-Cultural Marriage of Thai
Women,” iv.
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known as foreign marriages in Pakistan. In Shar┘‘ah, jurists have discussed these

marriages under the title “marriage with ahl al-kit┐b” where spouses belong to various

religious backgrounds and cultural norms. Thus, jurists hold different opinions

concerning the legal status of the marriage where one of the parties is Muslim while the

other is ahl al-Kit┐b. However, primarily it is essential to describe that which people are

specified as ahl al-Kit┐b before describing the legal status of such marriages.

2.3 Marriage with Ahl al-Kit┐b (People of the Book)

2.3.1 Definition of Ahl al-Kit┐b

The term “ahl” refers to a group of people, family, tribe relative, community, member or

followers that are specified for ethical or religious characteristics. The term Kit┐b means

something that is in written form. The word kit┐b is used in Qur’┐n in several meanings

but outstanding meaning of kit┐b is sacred Book containing the revelation of God to his

worshippers.130 The People of the Book (or Scripture) is the literal translation of the

Qur’┐nic term ahl al-Kit┐b which is a unique way to convey the idea of religious

community that is identified by its scriptures.131 Thus, the term ahl al-Kit┐b means

possessors of divine scriptures. Technically, it denotes Christians and Jews who are

possessors of early revealed Books (Bible, Psalms and Gospel).132 In this regard, classical

130Encyclopaedia of Qur’┐n, s.v. “People of the House,” 4/49; E. J. Brill’s First Encyclopaedia of
Islam 1913-1936, s.v. “Kit┐b,” 4/1044.

131Encyclopaedia of Qur’┐n, 36-37, 42; Edward William Lane, Arabic-English Lexicon, s.v. “ahl
al-Kit┐b,” vol. 1 (Edinburgh: Williams and Norgate, 1863), 1210.

132Dr. Ibr┐h┘m Unais, Dr. ‘Abdul ╓al┘m Muntasir and ‘A══┘ya al-Saw┐lhi, al-Mu‘jam al-Was┘═,
vol. 2 (Beirut: D┐r al-Fikr, n.d), 775; The Concise Encyclopaedia of Islam, s.v. “ahl al-Kit┐b,” 32-33; The
Encyclopaedia of lslam, s.v. “ahl al-Kit┐b,” 1/264; The Oxford Encyclopedia of the Modern Islamic World,
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jurists and modern scholars hold different opinions as which people are known as ahl al-

kit┐b. These opinions are as follows:

The renowned mufassir al-║abr┘ declared that the term ahl al-Kit┐b includes people of

Torah (ahl al-Tawr┐t) and people of Gospel (ahl al-Inj┘l). According to him, verse of

surah al-‘Imr┐n does not specify that which group is addressed as ahl al-Kit┐b, therefore,

both groups are included (Christians & Jews as ahl al-Kit┐b) in it. Moreover, he argued

that people of Torah are not better than people of Gospel, nor people of Gospel are better

than people of Torah, nor there is any authentic tradition, which explains that one group

is specified in this verse, or both groups are addressed in it. Therefore, both groups hold

the same position and may be called as ahl al-Kit┐b.133 Similarly, Ibn Kath┘r and

Zamakhshar┘ agreed with the same interpretation and explained that the term ahl al-Kit┐b

referred to Jews and Christians.134 Another well-known mufassir ║┴s┘ affirmed that

phrase ahl al-Kit┐b (People of the Book) includes Christians of Najr┐n, Jews of Mad┘nah

(those who worshipped their leaders and their monks) and combination of both groups.135

In addition to this, ab┴ ‘Abd All┐h added the group of ╖ab┐’ in this definition and said;

the word ╖ab┐’ means one who had abandoned his faith and embraced a new religion.

Ab┴ ‘└l┘yah said ╖┐beans who recites Psalms are also included in the group of ahl al-

s.v. “people of the Book,” 307-308; Ramesh Chopra, Encyclopaedic Dictionary of Religion, s.v. “ahl al-
Kit┐b,” vol. 1, s.v.“Interfaith,” vol. 2  (New Dehli: Isha Books, 2005), 20, 381; E. J. Brill’s First
Encyclopaedia of Islam 1913-1936, s.v. “Dhimma,” 1/183, 2/958-959; Britannica Encyclopedia of World
Religions, ed. B. Lewis, Pellat CH and J. Schacht, vol. 3 (London: Encyclopadia Britannica, 2006), 25.

133║abr┘, J┐mi‘ al-Bayy┐n f┘ T┐weel al-Qur’┐n, 4/18.
133║abr┘, J┐mi‘ al-Bayy┐n f┘ T┐weel al-Qur’┐n, 4/18.

134Ibn Kath┘r, Tafs┘r al-Qur’┐n al-‘A╘┘m, 1/379-380; Zamakhshar┘, al-Kashsh┐f ‘an ╓aq┐’iq al-
Tanz┘l wa ‘Uy┴n al-Aq┐w┘l f┘ Wuj┴h al-T┐’w┘l, 1/435-436.

135Ab┴ Ja‘far Mu╒ammad Ibn al-╓asan al-║┴s┘, al-Tiby┐n f┘ Tafs┘r al-Qur’┐n, vol. 2 (Beirut: D┐r
I╒y┐’ al-Tur┐th al-‘Arab┘, n.d), 488; Jarot Wahyudi, “Exegetical Analysis of the Ahl al-Kit┐b Verses of the
Qur’┐n,” 426-433.
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Kit┐b.136 Contrary to it, Ibn Shih┐b also added other people in this definition and supports

his opinion by saying that the Holy Prophet took jizyah from Zoroastrians of Ba╒rain,

‘Umar ibn al- Kha══┐b took the jizyah from Zoroastrians of Persia and ‘Uthm┐n ibn

‘Aff┐n took it from Berber.137

Respectively, eminent jurist Im┐m Ab┴ ╓an┘fah applied the term ahl al-Kit┐b to

Christians and Jews and extended the ambit of definition by applying it on those who

believe in Psalm, which was sent down to Prophet D┐w┴d because according to Im┐m

Ab┴ ╓an┘fah, they do not worship the stars except that they respected them.138

In this regard, ╓anbal┘ jurists said the term ahl al-Kit┐b applied for people of Bible and

people of Gospel as All┐h say “(We revealed it) lest you say, The Scripture was only sent

down to two groups before us”.139 Therefore, according to ╓anbal┘ jurists, people of

Bible (Old Testament) are Jews and S┐mirah while people of Gospel (New Testament)

are Christians and those who agreed with their basic doctrines among the group of

Harranians and Armenians whereas to ╖┐beans, people of knowledge differ to extend the

term by adding them in the definition of ahl al-Kit┐b. Thus, ╓anbal┘ jurists argue that

they are Christians but they are observer of sabbat (Holy Saturday) and resemble with

Jews. Im┐m Sh┐fi‘┘ said, if they do not differ with the fundamental doctrines of Christians

and Jews but differ in its fur┴‘ (minor issues), then they are among them but if they differ

136Ab┴ ‘Abd All┐h Mu╒ammad ibn Ism┐‘┘l ibn Ibr┐h┘m ibn al-Mugh┘rah al-Bukh┐r┘, ╗a╒┘╒, vol. 1,
Kit┐b al-Tayammum, B┐b a╖-╗a‘┘d a═-║ayyib wu╔┴’ Muslim yakf┘hi min al-m┐’ (Turkey: al-Maktabah al-
Isl┐m┘yyah, 1981), 90.

137M┐lik, al-Muwa══┐’, Kit┐b al-Zak┐t, B┐b Jizyah ahl al-Kit┐b wa al-Maj┴s, 187.
138K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/271; Zahidul Islam, “Interfaith Marriage in

Islam and Present Situation,” 41.
139Qur’┐n, 6:156.



46

in their basic doctrines then they are not among them (ahl al-kit┐b). Therefore, those who

adhered the scripture of Prophet Ibr┐h┘m, Sh┘th and D┐w┴d are not considered as ahl al-

kit┐b but they are unbelievers according to Im┐m Sh┐fi‘┘ because he confined the term to

those Christians and Jews who are descendants of Ban┘ Isr┐’┘l while Im┐m A╒mad bin

╓anbal extended the term ahl al-kit┐b to all those people who believe in revealed books

without considering their adherents or whether their scrolls have preserved or have not

preserved.

Contrary to it, Q┐╔┘ said they are ahl al-kit┐b because their slaughtering animals are

lawful, for that reason, Muslim man is permitted to marry their woman. Another reason is

that jizyah is approved for them as they are adherent of revealed Book and resemble with

Jews and Christians while ╓anbal┘ jurists said these books contain only sermons, and

illustrations, and do not contain legal rules.140

Respectively, Yohanan Friedmann quotes the opinion of Ibn Qayyim al-Jawz┘yyah from

his book “A╒k┐m ahl al-Dhimmah”; he said those people who believed in these scrolls

are not survived in reality except the people of Tawr┐t and Inj┘l. Therefore, the Holy

Qur’┐n does not address these groups individually but includes them by implication with

140Qud┐mah, Mughn┘, 9/546-547; Nawaw┘, Raw╔at al-║┐lib┘n wa ‘Umdat al-Muftiy┘n, 6/132-134;
Shayr┐z┘, al-Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘, 2/57; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒
Raw╔ al-║┐lib, 6/392-393.



47

other ahl al-Kit┐b.141 Another prominent Muslim scholar Ibn Ba══┐l said that the majority

of scholars maintain that Magians are not equal with ahl al-Kit┐b.142

The contemporary scholars also have different opinions concerning the interpretation of

the term as Mo╒ammed Arkoun explained the term ahl al-Kit┐b by referring those Jews

and Christians to whom the Holy Prophet met in Makkah and Mad┘nah. He

acknowledged that according to the verses of the Holy Qur’┐n, ahl al-Kit┐b are those

people who refused to accept the Qur’┐n as word of All┐h Almighty and Prophet as

Prophethood, therefore, they had distorted the Books and changed their meaning.

Consequently, it is also clear from other verses that addressee of the Book means Jews

and Christians who had distorted the Book and liable to pay the jizyah.143

Another contemporary scholar, Sheikh M. S. Al-Munajjid stated that Christians and Jews

are known as ahl al-Kit┐b (People of the Book), thus ahl al-Kit┐b in present time are

those who are referred to in the Qur’┐n and Sunnah. Although, symptoms of disbelief are

observed in the practices of some ahl al-Kit┐b (including Jews and Christians) but they

are also included in the category of ahl al-Kit┐b, therefore, rules relating to marriage of

their chaste women are still applicable now.144

141Yohanan Friedmann, “Tolerance and Coercion in Islam: Interfaith Relations in the Muslim
Tradition” (New York: Cambridge University Press, 2003), 81-83; Shahul Hameed, “Who are the Sabians
Mentioned in Qur’┐n?,” onislam, http://www.onislam.net/english/ask-about-islam/faith-and-worship/quran-
and-scriptures/167035-who-are-the-sabians.html?Scriptures=, (accessed March 26, 2015).

142“Should the Magians be Treated as ahl al-Kit┐b?,” onislam, (2003),
http://www.onislam.net/english/ask-the-scholar/ideologies-movements-and-
religions/174821.html?Religions=, (accessed March 3, 2015).

143Jarot Wahyudi, “Exegetical Analysis of the Ahl al-Kit┐b Verses of the Qur’┐n,” 430-433.
144Mu╒ammad ╗┐le╒al-Munajjid, “Does the Term Ahl-ul-Kit┐b Still Apply Today?,” onislam,

(2004), http://www.onislam.net/english/ask-the-scholar/muslim-creed/muslim-belief/175359.html,
(accessed March 3, 2015).
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Another prominent scholar Rash┘d Ri╔┐ extended the term ahl al-kit┐b and included the

Zoroastrian and idolaters of India and China in this definition because according to him

their manuscript promotes the concept of oneness of All┐h. In addition to that, an

Indonesian scholar Quraish Shih┐b said, all Jews and Christians in any period are

considered as ahl al-kit┐b without restricting them to the descendant of Isr┐’┘l because the

Holy Qur’┐n used this term for Jewish and Christian people only.145

Similarly, a modern Turkish commentator of Qur’┐n, I. Cerrahoglu declared that ╖┐beans

(Mandaeans) are actually Christians and Harranians while Mandaeans are not attached

with ╖┐beans. According to him ╖┐bean is a religious group cited in the Qur’┐n are lost in

history.146 According to Encyclopedias, there is consensus among the Jurists that Jews

and Christians are ahl al-kit┐b but they only differ to add the other non-Jews and

Christians as ahl al-kit┐b. Therefore, later this term is extended to genuine ╖┐beans

(Mandeans) and spurious ╖┐beans (star-worshippers of Harran), Zoroastrians or

Mazdeans (maj┴s) and even idolaters of India.147 In 1997, Fatwa Committee National

Council of Islamic Religious Affairs decided that only those Jews and Christians are

considered as ahl al-kit┐b who are descendants of the Prophet Jacob.148

According to the consensus of mufassir┘n (exegetist) and jurists, the above discussion

proved that the phrase ahl-al-Kit┐b referred to Christians and Jews although ╓anaf┘

145Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” 41.
146“The ╗┐bians,” 4, http://www.bahaistudies.net/asma/mandaeanism15.pdf, (accessed April 13,

2015).
147The Concise Encyclopaedia of Islam, s.v. “ahl al-Kit┐b,” 32-33; The Encyclopaedia of lslam,

s.v. “ahl al-Kit┐b,” 264; The Oxford Encyclopedia of the Modern Islamic World, s.v. “People of the Book,”
307-308; Encyclopaedic Dictionary of Religion, s.v. “ahl al-Kit┐b,” “Interfaith,” 20, 381; E. J. Brill's First
Encyclopaedia of Islam 1913-1936, s.v. “Dhimma,” 183; Britannica Encyclopedia of World Religions, 25.

148Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” 42.
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jurists and some exegetist added the ╖┐beans in this ambit while Sh┐fi‘┘ jurists considered

them non-believers. He confined this term to those Christians and Jews who are

descendants of Ban┘ Isr┐’┘l while Im┐m A╒mad bin ╓anbal extended the term ahl al-kit┐b

to all those people who believe in revealed Books without considering their adherents or

preservation of scrolls. However, contemporary scholars have adopted two different

approaches for the explanation of the term ahl al-kit┐b as majority of the scholars follow

the opinion of classical jurists by applying this term on Christians and Jews, while a few

scholars adopted the modern approach by applying this term to the entire groups

including genuine ╖┐beans (Mandeans), spurious ╖┐beans (star-worshippers of Harran),

Zoroastrians, Mazdeans (maj┴s) and idolaters of India and China.

2.4 Marriage with Ahl-Kit┐b & non Ahl-Kit┐b in Shar┘‘ah & Pakistani
Family Law

2.4.1 Status of Marriage with Ahl al-Kit┐b in Shar┘‘ah

The jurists and contemporary scholars have discussed the legal position of marriages of

Muslim with Kit┐b┘yyah but they have different opinions regarding the marital status of

such unions under Muslim and non-Muslim state, so the detail of their discussion is as

follows:

A. Marriage of Muslim Man with Kit┐b┘yyah in Muslim State

The classical jurists and modern scholars have different opinions concerning the legal

status of the marriage of Muslim man and kit┐b┘yyah within Islamic jurisdiction. These

opinions are discussed below:
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The ╓anaf┘ and M┐lik┘ jurists permitted the marriage of Muslim man with kit┐b┘yyah on

the basis of general meaning of the verse as All┐h says:

…149َوُأِحلَّ َلُكْم َما َورَاَء َذِلُكمْ 
And lawful to you are (all others) beyond these.

All┐h Almighty says:
…فَاْنِكُحوُهنَّ بِِإْذِن َأْهِلِهنَّ  150

So marry them with the permission of their people.

In other verse, All┐h Almighty said:
...151فَاْنِكُحوا َما طَاَب َلُكْم ِمْن النَِّساءِ 

Then marry those that please you of (other) women.

However, Im┐m M┐lik dislikes marrying a kit┐b┘yyah if she is a Jew or a Christian

because they consume pork, wine and do not observe purity while in case of child, she

will raise the child according to her faith and feed him prohibited things like wine etc.,

which are not permitted in Islam. Accordingly, it is reported that when it was asked from

J┐bir about the marriage of Muslim man with Christian and Jewish woman, he said I and

Sa‘d bin ab┴ Waq┐╖ married them at the conquest of K┴fa but it was disliked to marry

their women because it may cause corruption in his religion and he may become the

follower of her faith.152

Contrary to it, Im┐m Sh┐fi‘┘ permitted the marriage of Muslim man with those kit┐b┘yyah

who are Isr┐’┘l┘yah (descendants of Ban┘ Isr┐’┘l) as Isr┐’┘liy┐t are those Jews and

Christians who believed in the original faith of their ancestors before it has changed and

149Qur’┐n, 4:24.
150Qur’┐n, 4:25.
151Qur’┐n, 4:3.
152K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/270-271; Ab┴ Wal┘d Mu╒ammad ibn A╒mad

ibn Mu╒ammad ibn Rushd, Bid┐yat al-Mujtahid wa Nih┐yat al-Muqta╖id, vol.2, 1st ed. (Cairo: Maktabah
ibn Taym┘yah, 1415), 33-34; Qur═ab┘, al-Istidhk┐r, 5/492-494, 496; Shayr┐z┘, al-Muhadhdhab f┘ Fiqh al-
Im┐m al-Sh┐fi‘┘, 2/56-58.
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abrogated. Secondly, those women are permitted from ahl al-kit┐b who knows that they

had accepted their faith after distortion but before the abrogation. Therefore, if they

observed truth and avoided from distortion then they will be treated like Christians and

Jews but if they are involved in distortion then it is unlawful to marry them. Thirdly,

those who know that they had accepted the faith after distortion and abrogation, then

marriages with those women are unlawful. However, those people who had converted to

Judaism or Christianity but before the mission of the Holy Prophet are lawful for

Muslims but if they are converted after the mission of the Holy Prophet then they are

unlawful for Muslims. Fourthly, those who do not know when they had entered in their

faith or unaware about distortion in their scripture then marriage is not permitted with

them as companions have ruled about ‘Arab’s Christian and consequently former

(mutaqadim┘n) and later (muta’khir┘n) jurists also followed this rule.153

Respectively, ╓anbal┘ jurists permitted the marriage of Muslim man with kit┐b┘yyah as

All┐h says:

…154اْليَـْوَم ُأِحلَّ َلُكْم الطَّيَِّباتُ 
This day (all) good foods have been made lawful…

In other verse, All┐h said:

.155َواْلُمْحَصَناُت ِمْن الَِّذيَن ُأوُتوا اْلِكَتاَب ِمْن قَـْبِلُكْم إَذا آتـَْيُتُموُهنَّ ُأُجوَرُهنَّ 

And chaste women from among those who were given the Scripture before you,
when you have given them their due compensation.

However, Im┐m A╒mad bin ╓anbal said it is better that do not marry with kit┐b┘yyah

because caliph ‘Umar said those who had married the women from ahl al-kit┐b, divorced

153Nawaw┘, Raw╔at al-║┐lib┘n wa ‘Umdat al-Muftiy┘n, 6/132-134; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-
Mu═┐lib Shar╒ Raw╔ al-║┐lib, 6/393-394.

154Qur’┐n, 5:5.
155Qur’┐n, 5:5.
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them. Consequently, all of the companions divorced them except the ╓udhayfah. ‘Umar

said to him: divorce her, he replied: testify that she is prohibited? He said, “She is ember

so divorce her.” He again asked, “Testify that she is prohibited?” He said, “She is

ember”. ╓udhafah said, “I knew that she is ember but she is lawful for me yet he

divorced her later.” Therefore, when it was asked to him: why did you not divorce her

when ‘Umar had ordered you? He said: I hated to think that people looked at me to

commit in such a matter, which is not appropriate for me.156 Therefore, on the basis of

above evidence, ╓anbal┘ jurists approved the marriage of Muslim man with kit┐b┘yyah.157

The contemporary scholars also upheld the position of classical jurists concerning the

marriage of Muslim man with kit┐b┘yyah without differentiating between Muslim or non-

Muslim states as Mu╒ammad ibn Adam158 declared that Muslim man is permitted to

marry a Christian or Jewish woman when he is assured that it will not affect his and his

children’s religious identity, however, Muslim women are not allowed to marry their

men.159 Whereas Y┴suf al-Qara╔┐w┘ said, Muslim man is permitted to marry a chaste

156Ab┴ Bakr ‘Abd Razz┐q ibn Hum┐m al-╗ana‘┐n┘, Mu╖annaf, vol.6, Kit┐b Ahl-Kit┐b, B┐b Nik┐╒
Nis┐’ Ahl al-Kit┐b, ╒ad┘th: 10057 (Beirut: al-Maktab al-Isl┐m┘, 1403/1983), 78; Ab┴ ‘Uthm┐n ibn Sha‘bah
al-Khar┐s┐n┘ al-Makk┘ Sa‘┘d ibn Man╖┴r, Sunan, vol.1, Kit┐b al-Nik┐╒, B┐b Nik┐╒ al-Yah┴d┘yah wa al-
Na╖r┐n┘yah, a╒┐d┘th: 716, 718 (Beirut: D┐r al-Kutub al-‘Ilm┘yah, n.d), 193-194; ‘Abd All┐h ibn Mu╒ammad
ibn Ab┴ Sh┘bah Ibr┐h┘m ibn ‘Uthm┐n ibn Ab┴ Baskar al-K┴f┘ al-‘Abas┘, al-Kit┐b al-Mu╖anaf f┘ al-A╒┐d┘th
wa al-└th┐r, vol.6, Kit┐b al-Nik┐╒, B┐b man k┐na Yukrahu al-Nik┐╒ f┘ Ahl al-Kit┐b, ╒ad┘th: 16301 (Riy┐╔:
Maktabah al-Rushd, 2006/1427A.H), 49.

157Qud┐mah, al-Mughn┘, 9/546.
158He is Mufti of Darul Ifta, Leicester, UK.
159“Interfaith marriage: ╒al┐l or ╒ar┐m?”, On muftisays, http://www.muftisays.com/forums/55-

members-research-group/7204-interfaith-marriagehalal-or-haram.html, (accessed March 8, 2015).
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Christian or Jewish woman when she is a Kit┐b┘yyah by faith and not by birth. Besides,

Muslim man must be assured to raise his children according to his religion.160

Respectively, Mu╒ammad Ja‘far Nadw┘ Phulw┐rw┘ permitted the marriage of Muslim

man with kit┐b┘yyah.161Another renowned scholar Maul┐na Taq┘ ‘Uthm┐n┘ said Muslim

men are forbidden to marry any non-Muslim women except the women from ahl al-kit┐b

especially those who believed in the previous Scriptures. Moreover, not all women from

ahl al-kit┐b are permitted but only chaste ones are permitted for Muslim men.162

Moreover, Sayyid S┐biq acknowledged the marriage between Muslim man and ahl al-

Kit┐b because of explicit evidence but declared it as disapproved (makruh).163

The above discussion proved that there is consensus of the jurists that Muslim men are

permitted to marry from ahl al-kit┐b in Muslim state although M┐lik┘ and ╓anbal┘ jurists

dislike to marry them. Contrary to it, Sh┐fi‘┘ jurists restricted this permission with the

condition that those women should be descendant of Isr┐’┘l. The contemporary scholars

upheld the opinion of classical jurists on this issue without differentiating between

Muslim and non-Muslim states provided that woman should be chaste and by ensuring

that there is no harm to his child concerning the religion if so then it is not permitted to

marry them.

160Wael, “Muslim Men in the West Should Think Carefully Before Marrying Outside the Faith,”
http://www.zawaj.com/muslim-men-in-the-west-should-think-carefully-before-marrying-outside-the-faith/,
(accessed March 6, 2015).

161Muhammad Qasim Zaman, Modern Islamic Thought in a Radical Age: Religious Authority and
Internal Criticism (New York: Cambridge University Press, 2012), 207-208.

162Muft┘ Taq┘ ‘Usm┐n┘, (tr.) Saifudd┘n, Ebr┐h┘m, Interfaith Marriages: Why Can’t a Muslim
Woman Marry a non-Muslim Man?, http://www.peopleofsunnah.com/fiqh/rulings/marriage/80-
interfaithmarriage.html, (accessed March 9, 2015).

163Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” 45; Sayyid S┐biq, Fiqh al-
Sunnah, vol.2 (Cairo: Maktabah D┐r al-Tur┐th, n.d), 178.
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B. Marriage of Muslim Man with Kit┐b┘yyah in non-Muslim State

Although classical jurists permitted the Muslim man to marry a kit┐b┘yyah in Muslim

state but they differ about the legal status of the marriage with those women who are

residents of non-Muslim state. Thus, various opinions of classical jurists are as described

below:

The ╓anaf┘ jurists permitted the Muslim man to marry a kit┐b┘yyah in non-Muslim state

but disliked such marriage because when he married in that state then there is a

possibility that he intends to reside there. Moreover, when it was asked from ‘Al┘ about

the marriage from ahl al-Kit┐b who are citizens of non-Muslim states, he disapproved it.

They also argued on the authority of tradition as Holy Prophet said:

164.َال تَـَراَءى نَارَاُهَما…أَنَا بَِريٌء ِمْن ُكلِّ ُمْسِلٍم َمَع ُمْشِركٍ 

I am free from every Muslim who lives among the polytheist ... their fires should
not be visible to one another.

Consequently, there is possibility that he may adopt the creed of polytheism and

corrupted his religion; therefore, it is disapproved to marry a ╒arb┘yyah. Moreover, if he

left her in non-Muslim state then separation took place between them due to variation of

states because the wife is inhabitant of a non-Muslim state while the husband is

inhabitant of a Muslim state and variation of abodes (states) may cause the separation

between spouses. Contrary to it, Sh┐fi‘┘ jurists declared that if the woman migrated to

another state as a refugee or if any of the spouses converted to Islam or husband left the

Islamic state either he is a Muslim or kit┐b┘ then separation does not take place between

164Ab┴ ‘Abd Ra╒man A╒mad ibn Shu‘aib al-Nis┐’┘, Sunan, vol.8, Kit┐b al-Qus┐mah, B┐b al-
Qawadi bighayri ╒ad┘dah (Beirut: D┐r I╒y┐’ al-Tur┐th al-‘Arab┘, n.d), 35-36; Ab┴ Bakr A╒mad ibn al-
╓usayn ibn ‘Al┘ al-Bayhaq┘, al-Sunan al-Kubr┐, vol.8 Kit┐b al-Qus┐mah, B┐b m┐ j┐’ f┘ Wuj┴b al-K┐ff┐rah
f┘ Anw┐‘ al-Qatl al-Kha═┐’ (Beirut: D┐r al-Fikr, n.d), 130-131.
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them due to variation of abodes. They argued on the basis of narration as it is reported

that ab┴ Sufy┐n became Muslim at Marr al-╙ahr┐n in the camp of Holy Prophet and the

Holy Prophet did not refresh the marriage contract between him and his wife Hind.

Moreover, when the Holy Prophet conquered Mecca at that moment ‘Ikrimah bin Ab┴

Jahl and ╓ak┘m bin ╓iz┐m escaped until their woman embraced Islam, obtained security

for husbands, departed, later came back with their husbands and the Holy Prophet did not

refresh their marriage.

َنَب بِْنَت َرُسوِل اللَِّه َصلَّى اللَُّه َعَلْيِه َوَسلََّم َهاَجَرْت إَلى اْلَمِديَنِة ُثمَّ تَِبَعَها َزْوُجهَ  ا أَبُو اْلَعاِص بـَْعَد ِسِنيَن فَـَردََّها َعَلْيِه َوِإنَّ زَيـْ
.165اْألَوَّلِ بِالنَِّكاحِ 

Indeed when Zainab daughter of the Holy Prophet migrated to Medina and her
husband ab┴ al-‘└╖ follow her after a year so Holy Prophet returned her to her
husband on the basis of first marriage.

On the other hand, ╓anaf┘ jurists argued on the basis of the following verse:

.166يَا أَيـَُّها الَِّذيَن آَمُنوا إَذا َجاءَُكْم اْلُمْؤِمَناُت ُمَهاِجَراٍت 
O you who have believed, when the believing women come to you as
emigrants…

All┐h says:
.167َفَال تـَْرِجُعوُهنَّ إَلى اْلُكفَّاِر 

Then do not return them to the disbelievers…

Thus, variation of abodes means variation of guardianship, which does not demand to

dissolve the marriage contract like the matter of variation of guardianship in Muslim

state. Thus, when ╒arb┘ entered in Muslim state as must┐’min (security seeker) or

Muslims entered in non-Muslim state under protection then separation does not take

165Ab┴ Bakr A╒mad ibn al-╓usayn ibn ‘Al┘ al-Bayhaq┘, Ma‘rifat al-Sunan wa al-└th┐r, vol.10,
Kit┐b al-Nik┐╒, B┐b Nik┐h al-Mushrik, ╒ad┘th: 13991 (Cairo: D┐r al-Waf┐’ al-Man╖┴rah, 1411/1991), 143.

166Qur’┐n, 60:10.
167Qur’┐n, 60:10.
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place between them. Likewise, when people of justice were outside of Egypt to prevent

the rebellious people then divorce did not fall between them.168

In addition to this, Sh┐fi‘┘ jurists strongly disapproved the marriage of Muslim man with

╒arb┘yyah because of fear of corruption in his religion and child as well. However,

marriage with ╒arb┘yyah is declared most reprehensible because she is not under Islamic

jurisdiction and he does not know whether his child is raised as a Muslim or not. Whereas

second opinion is that such a marriage is not disapproved because this rule will be

applied where he found a believing woman as Im┐m az-Zarkash┘ said. Im┐m Zarkash┘

said marriage of kit┐b┘yyah in the presence of believing woman is disapproved otherwise

there is no reason to dislike such marriage.169

The majority of people of knowledge disapproved to marry a ╒arb┘yyah because of place

as it is forbidden to leave the offspring in non-Muslim state. Another reason is that one

who marries in a non-Muslim state may also agrees to reside there. Im┐m M┐lik, Im┐m

Ab┴ ╓an┘fah and Im┐m Sh┐fi‘┘ agree that marriage of ╒arb┘y┐t in non-Muslim state is

lawful but they disapproved such marriage as he left his child and wife to reside in a non-

Muslim state. ‘Urwa bin Zubair said, when ╒arb┘ woman entered in the ‘Arab land then

any Muslim man did not marry her till she showed her intention to reside there. In this

regard, M┐lik┘ jurists held that he should divorce his wife and did not reside there without

any ruling. Ibn Shuh┐b said although All┐h Almighty permitted the food and woman

168Ab┴ Bakr Mu╒ammad ibn Ab┴ Sahl A╒mad al-Sarakhs┘, al-Mabs┴═, vol.5, 3rd ed. (Beirut: D┐r
al-Ma‘rifah, 1398/1978), 50-53.

169Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 6/394-395; Shayr┐z┘, al-
Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘, 2/57.
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from ahl al-kit┐b but it is not permitted for Muslim man to prefer the woman of non-

Muslim state so that he may marry among them and reside there.170

On the other hand, Im┐m A╒mad bin ╓anbal declared that there is no difference either

kit┐b┘yyah is resident of Muslim state or non-Muslim state, thus, if a Muslim man

resident of Muslim state married a kit┐b┘yyah in non-Muslim state then marriage is valid

because it is permitted to marry a kit┐b┘yyah in Muslim state, therefore, it is also lawful to

marry them in non-Muslim state as he can marry a Muslim woman.171

The well-known contemporary scholar Y┴suf Al-Qara╔┐w┘ said, Muslim men should

marry Muslim women in non-Muslim states because they cannot find a suitable Muslim

spouse and they are permitted to marry only Muslim men.172 Moreover, marriage of

Muslim man with kit┐b┘yyah should be prevented on the rule of sadd al-dhar┘‘ah (to

block pretenses) in the present era although All┐h Almighty permitted such marriages in

order to protect the Muslim identity because Muslim men are not ensured whether

women meet the criteria of chastity.173

170Qur═ab┘, al-Istidhk┐r, 5/496-497.
171Qud┐mah, al-Mughn┘, 10/5-8; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/119-121, 124.
172Wael, “Muslim Men in the West Should Think Carefully Before Marrying Outside the Faith,”

on zawaj.com, http://www.zawaj.com/muslim-men-in-the-west-should-think-carefully-before-marrying-
outside-the-faith/, (accessed March 6, 2015).

173“Muslim Minorities in Non-Muslim Majority Countries: The Islamic Movement in Israel as a
Test Case,” ed. Elie Rekhess and Arik Rudnitzky, academia.edu, (Israel: Tel Aviv University, 2013): 46,
https://www.academia.edu/6426335/The_Islamic_Movement_and_the_Lure_of_the_Land_pp._67-
78,(accessed Feburary 11, 2015); Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” 44;
Y┴suf Qara╔┐w┘, Hadyul Isl┐m Fat┐w┐ Mu‘┐shirah, tr. As‘ad Yas┘n, vol.1 (Jakarta: Fatwa Fatwa
Kontemporer, 2001), 585.
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Contrary to it, Scottish Muslim scholar Sheikh ‘└mer Jam┘l issued a fatw┐ and said,

British Muslim men should marry British Muslim women and they should not go back

home (Pakistan) to find a bride.174

In addition to this, Maul┐na Mu╒ammad Y┴suf Ludhiy┐nv┘ issued a fatw┐ and permitted

to marry those Christian and Jewish women who are residents of Muslim state only but

considered such marriages as disapproved (makruh tanz┘h┘). Contrary to it, marriage with

kit┐b┘yyah in non-Muslim state is valid but deemed as makruh te╒r┘m┘, therefore, it is

prohibited to marry them. Besides, child from these marriages will be raised as Muslim

but if he permitted her to raise the child according to Christian belief then he became

apostate.175

However, Assembly of Muslim Jurists of America (AMJA) declared that Jews and

Christians of present era are to be considered as ahl al-Kit┐b. Therefore, Muslim man

may marry the chaste woman from ahl al-Kit┐b but such marriage is deemed as makruh.

However, these marriages are considered risky in perspective of child’s future because

these women have right to practice their faith and raise the child according to her faith as

well.176

174Jasper Hamill, “Muslim leader: find wives in Britain not Pakistan and India” (UK: Scotland’s
Homes, May 2010), http://www.heraldscotland.com/news/home-news/muslim-leader-find-wives-in-britain-
not-pakistan-and-india-1.1029860, (accessed March 3, 2015).

175Arif Khan, “Muslim Man and Non-Muslim Woman,”
http://www.youislamictube.com/Contents/marriegeinislam/marry10.htm, (accessed March 29, 2015).

176“Decisions and Recommendations of AMJA’s Second Annual Convention – Denmark,”
http://www.amjaonline.org/en/declarations/20-declarations/55-decisions-and-recommendations-of-amja-s-
second-annual-convention-denmark, (accessed February 11, 2015).
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Moreover, Fiqh Council of North America (FCNA) permitted the Muslim man to marry a

kit┐b┘yyah while European Council for Fatwa and Research (ECFR) also permitted such

marriages.177

The ongoing discussion proved that Muslim men are permitted to marry Christian woman

who are residents of non-Muslim state but such marriages are deemed as most

reprehensible because of fear of corruption to his and his child’s religion Moreover, there

is possibility that he may leave his wife and child in non-Muslim state. The modern

scholars permitted these marriages but strongly disapproved them because child and

woman both are not under the Islamic jurisdiction and there is fear that he may become

the resident of that state and he cannot ensure whether his child will be raised as a

Muslim or not because it is essentially required that the child follows the religion of his

father. Besides, there is no surety that those women meet the criteria of chastity. In

addition to this, there are harmful effects if he willingly permitted the Christian mother to

raise his child according to her belief.

C. Marriage of Muslim Woman with Kit┐b┘

The classical jurists and contemporary scholars have contradictory opinions concerning

the legal status of the marriage of Muslim woman with kit┐b┘. These opinions are

discussed below:

177Wael Abdelgawad, “Why a Muslim Woman is not Allowed to Marry a Non-Muslim Man,” On
Zawaj.com Muslim Matrimonials, http://www.zawaj.com/category/islamic-marriage-articles/interfaith-
marriages/, (accessed March 3, 2015); “Can a Converted Woman Keep Her Christian Husband?,” (2014),
On European Council for Fatwa and Research, http://www.onislam.net/english/ask-the-scholar/dawah-
principles/dawah-to-non-and-new-muslims/175730-i-want-to-embrace-islam-but-can-i-keep-my-
marriage.html?New_Muslims, (accessed March 3, 2015); Us┐ma ╓asan, “What Happens to a Marriage if
one of the Couple Converts to Islam?,” (London:2012), https://unity1.wordpress.com/2012/01/13/what-
happens-to-a-marriage-if-one-of-the-couple-converts-to-islam/, (accessed March 4, 2015).
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The ╓anaf┘ jurists do not validate the marriage of Muslim woman with kit┐b┘ or any non-

kit┐b┘ (non-believer), so according to them when a woman is Muslim then it is necessary

that man must be a Muslim. Besides, Muslim woman is not permitted to marry a

polytheist as All┐h says:

178…واَوَال تـُْنِكُحوا اْلُمْشرِِكيَن َحتَّى يـُْؤِمنُ 

And do not marry polytheistic women until they believe.

As there is fear that woman might renounce her religion and follow the faith of her

husband because practically woman is persuasive in nature and usually follows the

husband due to inspiration as it is pointed out in the verse:

179…ُأولَِئَك َيْدُعوَن إَلى النَّارِ 

Those invite (you) to the Fire…

It indicates that, they invited the believing women towards disbelief as calling them to

disbelief means calling them to the fire because disbelief caused the fire, thus, marriage

of Muslim woman with polytheist might cause to indulge in forbidden act, therefore, it is

prohibited to marry them. The verse although revealed for polytheist but the effective

cause “calling them towards the fire” added all kinds of disbelievers in its ambit.

Therefore, Muslim woman is not permitted to marry a kit┐b┘ or idol worshipper or

magi.180

Consequently, if a kit┐b┘ married a Muslim woman then it is required to separate them as

Holy Prophet said:

178Qur’┐n, 2:221.
179Qur’┐n, 2:221.
180K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/271-272.
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ْسَالُم يـَْعُلو، َوَال يـُْعَلى 181.اْإلِ

Islam is always superior and should never be surpassed.

The reason is that Shar┘‘ah has settled a rule that Muslim woman is unlawful on

polytheist but if she did so then separated them and if marriage had consummated then

penalized the woman and mediator as well, but such penalty does not exceed from forty

whips. There is no discretionary punishment for kit┐b┘ because punishment means

purification and adoration as All┐h says:

182.َوتـَُعزُِّروُه َوتـَُوقـُِّروُه َوُتَسبُِّحوُه ُبْكَرًة َوَأِصيًال 

And honor him and respect the Prophet and exalt All┐h morning and afternoon.

The aim of penalty is that they violated the set rules and underestimate the Muslims and

committed what was forbidden, thus, executed the disciplinary punishment against him.

Contrary to this, Im┐m M┐lik said, kill him (man) because he has violated his agreement

about the act which he had guaranteed not to do while ╓anaf┘ jurists held that if a

Muslim committed such an act even then he did not act against his security, therefore, in

the same way, dhimm┘ did not act against his security, consequently, he should not be

executed except the punishment. Besides, mediator should also be punished because he

had supported them to take an action about a matter, which was unlawful. The original

rule about this issue is based on the sayings of Holy Prophet:

.183َواْلُمْرَتِشَي َوالرَّاِئشَ َلَعَن اللَُّه الرَّاِشَي 

The All┐h Almighty cursed the one who bribes and the one who takes a bribe and
the one who mediates.

181Bukh┐r┘, ╗a╒┘╒, Kit┐b al-Jan┐’iz, B┐b Idh┐ Aslama al-╗┐b┘ fa-m┐ta hal Yu╖all┘ ‘alayhi wa hal
Yu‘ra╔u ‘al┐ al-╗┐b┘, 2/117; Bayhaq┘, Ma‘rifat al-Sunan wa al-└th┐r, Kit┐b al-Nik┐╒, B┐b Nik┐╒ al-
Mushrik, ╒ad┘th: 13994, 10/143.

182Qur’┐n, 48:9.
183Mu╒ammad ibn ‘Abd All┐h Ab┴ ‘Abd All┐h al-╓┐kim al-N┘s┐b┴r┘, al-Mustadrak ‘al┐ al-

╗a╒┘╒ain, vol.4, Kit┐b al-A╒k┐m, (Beirut: D┐r al-Ma‘rifah, n.d), 103.
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Thus, mediator also deserved to be punished because he mediates between them to

solemnize a contract. Moreover, if spouse accepts Islam after the marriage contract even

then marriage cannot be continued because his contract was invalid ab-initio and

acceptance of Islam does not change the status of contract into valid position.184

On the other hand, M┐lik┘ jurists hold that when a kit┐b┘ married a Muslim woman with

the permission of the guardian and had consummated the marriage even then ╒ad is

inflicted on man and woman and guardian is also liable for punishment about what he

did. Ibn Q┐sim said if marriage had solemnized in the condition of ignorance then do not

beat him nor inflict the ╒ad penalty otherwise punish him if there was no excuse of

ignorance. Wahb Juh┘n┘ said when it was asked from ‘Umar about the marriage of

Muslim woman with kit┐b┘, he said, Muslim man can marry a Christian woman but

Christian man cannot marry a Muslim woman. ‘Al┘ said Jewish and Christian man cannot

marry a Muslim woman. Rab┘‘ah said, it is not permitted for Christian to marry a free

muslimah. Ab┴ Salmah bin ‘Adb Ra╒m┐n said if he did so then sul═┐n (head of state) can

separate them as their marriage would remain invalid. In addition to this, J┐bir bin ‘Abd

All┐h said, women from ahl al-Kit┐b are lawful for us but our women are forbidden for

ahl al-Kit┐b. Ibn Shuh┐b said, all polytheists are equivalent to ahl al-Kit┐b therefore they

are forbidden and marriages of Muslim woman with polytheists are prohibited.185

184Sarakhs┘, al-Mabs┴═, 5/45.
185M┐lik, al-Mudawwanah tul-Kubr┐, 2/211-212; Qur═ab┘, al-Istidhk┐r, 5/495-496.
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In this regard, ╓anbal┘ jurists and Im┐m Sh┐fi‘┘ said, it is not permitted for non-believer

to marry a believing woman because of variation of religion. This impediment is caused

due to disbelief and All┐h Almighty prevents it as All┐h says:

ٌر ِمْن ُمْشرَِكٍة َوَلْو َأْعَجَبْتُكْم َوال تَنِكُحوا اْلُمْشرَِكاِت َحتَّى يـُْؤِمنَّ َوَألََمٌة ُمؤْ  186…ِمَنٌة َخيـْ

And do not marry polytheistic women until they believe. And a believing slave
woman is better than a polytheist, even though she might please you.

Another reason is that male’s guardian is more strong as compared to female’s guardian,

therefore, if disbeliever marry a Muslim woman then he will persuade her as woman is

weak in comparison of man while male will be dominant over her. Moreover, All┐h

Almighty declares the Muslim man as qaw┐m and Islam as superior religion but this

status is not declared for polytheist or his religion, therefore, it is forbidden to marry

them.187

The contemporary scholars have disagreed concerning the marriage of Muslim woman

with non-believer i.e. kit┐b┘ or non-kit┐b┘. In this regard, contemporary scholars have

adopted two different approaches one is known as traditionalist approach and the other is

termed as modernist.

Those scholars who have adopted traditionalist approach upheld the position of classical

jurists on this issue and prohibited the marriage of Muslim woman with kit┐b┘. In this

regard, Sheikh ibn Baz, Dr. Sheikh ╗┐le╒ al-Sawy188 and Sheikh Mu╒ammad ╗┐li╒ al-

Munajjid said marriage of Muslim woman with Christian or Jewish or idol worshipper

186Qur’┐n, 2:221.
187Mu╒ammad ibn ╗┐le╒ ibn Mu╒ammad al-‘Uthaym┘n, al-Shar╒ al-Mumti‘ ‘al┐ Z┐d al-Mustaqni‘

fi Ikhta╖┐r al-Muqni‘, vol.5 (Beirut: al-Kutub al-‘└lam┘, 1426/2005), 373-74; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-
Mu═┐lib Shar╒ Raw╔ al-║┐lib, 6/394.

188Dr. ╗┐le╒ al-Sawy issued a fatwa in august 2007, he is secretary-general of the Assembly of
Muslim Jurists in America.
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would be invalid and children of such wedlock are considered illegitimate. However, if

he embraced Islam after that then he is required to refresh the marriage contract.189

In addition to this, Sheikh ibn Jibreen permitted the marriage of Muslim woman with a

kit┐b┘ or disbeliever only when he becomes Muslim and truly follows Islam. Therefore, if

he apostatized after getting married then he should be executed because of the sayings of

Holy Prophet “the one who changes his religion is to be killed”.190

Contrary to it, Sheikh ╓am┘d al-‘Al┘191 said, marriage of Muslim woman with a non-

Muslim is the commitment of a major sin and considered it equal to adulteress192 while

Y┴suf al-Qara╔┐w┘ prohibited the marriage of Muslim woman with non-Muslim either he

is a kit┐b┘ or non-kit┐b┘.193

Another renowned scholar Mu╖═af┐ Az-Zarq┐ declared that if Muslim woman married

from ahl al-kit┐b then she is lawful for her husband only when he becomes Muslim.194

189Shaikh ibn Baz, “Ruling Concerning a Christian Man Marrying a Muslim Woman,”
https://www.kalamullah.com/marriage.html, (accessed March 5, 2015); “Is Marriage between a Muslim
woman and a non-Muslim man is forbidden and invalid?,”
http://www.eastbound88.com/archive/index.php/t-6701.html, (accessed January 3, 2015); “Interfaith
Marriage: Halal or Haram?,” On mufti says, http://www.muftisays.com/forums/55-members-research-
group/7204-interfaith-marriagehalal-or-haram.html, (accessed March 8, 2015).

190Mu╒ammad bin ‘Abdul ‘Az┘z al-Musnad, “Fatwas Regarding Women,”
https://www.kalamullah.com/marriage.html, (accessed March 5, 2015).

191He is instructor of Islamic Heritage at the Faculty of Education, Kuwait and Im┐m of Dahiat As-
Sabahiyya Mosque.

192“Marriage to a Non-Muslim: Nullify Islam?,” (2012), http://www.onislam.net/english/ask-the-
scholar/family/marital-relationships/175519.html, (accessed March 3, 2015).

193Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” 40.
194“Marriage to a Non-Muslim: Nullify Islam?,” (2012), http://www.onislam.net/english/ask-the-

scholar/family/marital-relationships/175519.html, (accessed March 3, 2015).
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However, Sheikh Zoubir Bouchikhi195, Dr. Shab┘r Ally, Sheikh Fay╖al Mawlaw┘196 and

Dr. Muzammil ╗idd┘q┘197 do not permit such marriages.198

In this regard, Sheikh ‘Abd al-Ra╒man al-Barraak added that when Muslim woman

married a disbeliever and has knowledge about its ruling then she is deemed as adulteress

but if she had no knowledge about its ruling then both spouses must be separated as their

marriage is void.199

Respectively, Salem Al-╓as┘ said, Muslim man is instructed to respect the faith of

Christian or Jewish woman and does not compel her to embrace Islam. However, it

cannot be said in case of non-Muslim men because they do not admit to Islam and

Prophet Mu╒ammad nor respect the basic tenets and practices of Islam, which a Muslim

woman believes in, and require upholding. Similarly, morals and habits of non-Muslim

husband are in conflict with Muslim values. Therefore, Muslim man is permitted to

marry Christian or Jewish woman but a Muslim woman to marry a Christian man is

forbidden.200 Likewise, Dr. Jam┐l Badaw┘201 said Muslim woman could not marry a non-

Muslim except the Muslim man.202

195He is Im┐m of the Islamic Society of Greater Houston’s Southeast Mosque.
196Sheikh Fay╖al Mawlaw┘ is a Deputy Chairman of the European Council for Fatwa and

Research.
197He is former president of the Islamic Society of North America.
198“Can a Muslim Woman Marry a Non-Muslim,” (2001), http://www.onislam.net/english/ask-the-

scholar/muslim-creed/muslim-belief/174561, (accessed March 3, 2015); “Marrying a Non-Muslim Male,”
(2003), http://www.onislam.net/english/ask-the-scholar/family/marriage/174265.html, (accessed March 3,
2015); “Can a Muslim Woman Marry a Non-Muslim Man?,” (2013), http://www.onislam.net/english/ask-
about-islam/society-and-family/interfaith-issues/461537-can-a-muslim-women-marry-a-non-muslim-
man.html, (accessed March 3, 2015); “Verses on Interfaith Marriage: Still Binding?,” (2006),
http://www.onislam.net/english/ask-the-scholar/family/marriage/175562.html,(accessed March 3, 2015).

199Sa‘ud┘ Sheik: “Muslim Women Could Face Death For Marrying Non-Muslims,” IPT
News, (2009), http://www.investigativeproject.org/1318/saudi-sheik-muslim-women-could-face-death-for-
marrying-non#, (accessed March 5, 2015); http://islamqa.info/en/8396, (accessed March 5, 2015).

200“Marrying Christian Men,” (2012), http://www.onislam.net/english/ask-about-islam/society-
and-family/interfaith-issues/168842.html, (accessed March 3, 2015).
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Another distinguished scholar Dr. Abou El Fa╔l203 issued a verdict that evidence about

the prohibition of marriage of Muslim woman with kit┐b┘ are not very strong, therefore,

jurists hold a strong position on this issue as some of them said when Muslim woman

married a Christian or Jewish man then she is like apostate.204

Respectively Sheikh Ounis Guergah205 declared such marriages as unlawful because this

union is considered fornication in Islam. Therefore, parents should deal this matter in a

wise way and should try to convert their daughter’s husband if he becomes Muslim then

their marriage will be confirmed.206

In this respect, Mu╒ammad Iqb┐l Nadv┘207 said it is absolutely prohibited for Muslim

woman to marry a non-Muslim man because when she marries him by assuming that it is

permitted for her and she also has the knowledge of evidence which clearly prohibited it

then she has committed an act of disbelief.208

Another scholar Maul┐na Taq┘ ‘Uthm┐n┘ said, Muslims believe in all prophets but

Christians and Jews do not believe in Holy Prophet. Thus, in case of children, non-

Muslim father might object to teach his child about Islam and prefer to teach his faith. In

201He is professor at Saint Mary’s University in Halifax, Nova Scotia, Canada and member of the
Fiqh Council of North America.

202“My Daughter Married a Non-Muslim Man,” (2004), http://www.onislam.net/english/ask-the-
scholar/family/marriage/169908.html, (accessed March 3, 2015).

203Sheikh, Dr. Abou El Fa╔l is a Muslim scholar who has studied Isl┐mic jurisprudence in Egypt
and Kuwait, as well as a prominent Professor of Law at UCLA, with degrees from Yale and Princeton.

204Becky, “Are Muslim Women Allowed to Marry Non-Muslim Men?,” (2011),
https://musfem.wordpress.com/category/muslim-women-marrying-non-muslim-men/, (accessed February
22, 2015); Dr. Abou El Fa╔l: “On Christian Men marrying Muslim Women,” on Scholar of the House,
(2011), http://www.scholarofthehouse.org/oninma.html, (accessed May 31, 2014).

205He is Head of the Fatwa House, Paris, France.
206“My Daughter Married a Non-Muslim Man,” (2004), http://www.onislam.net/english/ask-the-

scholar/family/marriage/169908.html, (accessed March 3, 2015).
207He is Imam of Calgary Mosque Canada and Former Professor at King Saud University,

Sa‘┴d┘‘Arabia.
208“Marriage to a Non-Muslim: Nullify Islam?”, (2012), http://www.onislam.net/english/ask-the-

scholar/family/marital-relationships/175519.html, (accessed March 3, 2015).
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turn, it may affect her relations if she refused to do so and as a result, if non-Muslim

spouse divorced his wife then it would cause disturbance for both Muslim mother and the

child. Likewise, he may order her to dress up in an inappropriate way especially when

they go to a party, serve and consume alcohol and pork while it is not allowed for a

Muslim. In addition, a non-Muslim husband could compel her to accept his faith. Thus,

due to all these factors, it is better for Muslim woman to marry a Muslim man.209

In the same way, The Indonesian council of ‘Ulem┐’210 passed a fatw┐ and declared that

marriage (with ahl-kit┐b) in whatever form is prohibited (╒ar┐m) and invalid, therefore, it

also includes the marriage between Muslim men and Kit┐b┘yyah.211

Whereas Fiqh Council of North America (FCNA) prevented the marriage of Muslim

woman with a kit┐b┘, as Sheikh Mu╒ammad al-╓anoot┘ declared that when All┐h

Almighty forbade the Muslim woman from marrying a non-Muslim then being Muslims

it is required to believe in and accept it like a matter of faith where no one can become a

true Muslim except to admit everything that are ordained by All┐h Almighty.212

Lastly, European Council for Fatwa and Research (ECFR) affirmed that it is prohibited

for a Muslim woman to marry a non-Muslim man as it is also proved from Shar┘‘ah.213

209Muft┘ Taq┘ ‘Usm┐n┘, tr. Ebr┐h┘m Saifudd┘n, “Interfaith Marriages: Why Can’t a Muslim Woman
marry a non-Muslim Man?”, http://www.peopleofsunnah.com/fiqh/rulings/marriage/80-
interfaithmarriage.html, (accessed March 9, 2015).

210In 1980, Indonesian council issued a fatwa in response to growing concern over interfaith
marriages leading to the apostasy of Muslims. They forbade both male and female Muslims from marrying
non-Muslims.

211Z┐hidul Isl┐m, “Interfaith Marriage in Islam and Present Situation,” 45; Leeman, “Interfaith
Marriage in Islam,” 769.

212Wael Abdelgawad, “Why a Muslim Woman is not Allowed to Marry a Non-Muslim Man,” On
Zawaj.com Muslim Matrimonials, http://www.zawaj.com/category/islamic-marriage-articles/interfaith-
marriages/, (accessed March 3, 2015).

213“Can a Converted Woman Keep Her Christian Husband?,” On European Council for Fatwa and
Research, (2014), http://www.onislam.net/english/ask-the-scholar/dawah-principles/dawah-to-non-and-
new-muslims/175730-i-want-to-embrace-islam-but-can-i-keep-my-marriage.html?New_Muslims,
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Secondly, some contemporary scholars have adopted the modernist approach and desired

to reform the whole issue as Im┐m Fai╖al ‘Abdul-Rauf214 said, if Muslim women do not

find compatible husbands then they could marry a kit┐b┘ on the basis of necessity because

those verses which explicitly permits the marriage of Muslim man with kit┐b┘yyah does

not prevent the Muslim woman to marry Christian or Jewish man.215

Another famous scholar Dr. Khaleel Mo╒ammad acknowledged that Muslim women are

living in a different place and time where they are equal to men. They have a legal right

to place a prenuptial agreement that spouse will never compel her to convert to another

faith and for this purpose; non-Muslim man is not required to become Muslim if he

intends to marry a Muslim woman.216

Similarly, ‘Abdull┐hi A╒med an-Na‘┘m declared that men are not dominant in marriage

in the prevailing society thus rule of preventing the marriage of Muslim woman with

non-Muslim man is not valid today.217

Alex B. Leeman quoted the opinion of Dr. ╓assan al-Tur┐b┘218 in his article about the

validity of the marriage of Muslim women with Christian or Jewish men.219

(accessed March 3, 2015); Us┐ma ╓asan, “What Happens to a Marriage if one of the Couple Converts to
Islam?,” (London:2012), https://unity1.wordpress.com/2012/01/13/what-happens-to-a-marriage-if-one-of-
the-couple-converts-to-islam/, (accessed March 4, 2015).

214Im┐m Fai╖al ‘Abdul-Ra’uf is the Im┐m of Ground Zero Mosque and the author of the
book “Moving the Mountain: Beyond Ground Zero” (Free Press, 2012), 131.

215Orbala,  “Interfaith Marriages for Muslim Women, the Unavailable Husband and Kafa’a,”
http://thrivalroom.com/interfaith-marriages-for-muslim-women-the-unavailable-husband-and-kafaa/,
(accessed Feburary 11, 2015).

216Zahidul Islam, “Interfaith Marriage in Islam and Present Situation,” 36-37, 40; Tehm┘na K┐╘m┘,
“Hidden Heart,” on Christian Muslim Forum, http://christianmuslimforum.org/blog/hidden-heart/,
(accessed November 2, 2015); Leeman, “Interfaith Marriage in Islam,” 762-763.

217Leeman, “Interfaith Marriage in Islam,” 763.
218He is a Sudanese scholar.
219Leeman, “Interfaith Marriage in Islam,” 763-764.
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Another distinguishing scholar Ma╒d┘ Zahrah220 believed that All┐h Almighty clearly

explains the core matter of Islam and left some matters ambiguously so that jurists can

interpret it according to the requirements of time. Therefore, lack of a clear prohibition

against Muslim women to marry a kit┐b┘ actually strongly permitted such marriages in

certain circumstances.221 Likewise, Im┐m T┐j Hargey said there is no explicit verse,

which prohibited the Muslim woman to marry a non-Muslim man because when Muslim

men are permitted to marry from ahl al-kit┐b then same right has been given to Muslim

women.222 Similarly, Mu╒ammad Ja‘far Nadw┘ Phulw┐rw┘ permitted the Muslim woman

to marry a kit┐b┘ when their culture, ethical and intellectual terms are advanced than

Muslim societies and they are willing to provide greater rights than Muslims. For this

purpose, intellectual, moral strength and maturity level of Muslim woman should be fully

developed so that she can mold her non-Muslim husband and children towards Islam

because women should not go with her non-Muslim husband like a melon but like a

knife, which cuts the melon.223

The above discussion proved that Muslim women are not permitted to marry a Christian

or Jewish man or any non-believers. Therefore, if any one did so then separate them;

even spouse accepted Islam after the contract because its legal position cannot be

changed by mere acceptance of Islam and if marriage had consummated then penalize the

220Ma╒d┘ Zahrah is a professor in the school of law and social sciences at Glasgow Caledonian
University in Scotland.

221Ma╒d┘ Zahraa, “Characteristic Features of Islamic Law: Perceptions and Misconceptions,”
‘Arab Law Quarterly 15, no. 2 (Brill, 2000): 168-196; Leeman, “Interfaith Marriage in Islam,” 764.

222Rudabah ‘Abb┐ss, “Halal Interfaith Unions Rise among UK Women,” (2012),
http://www.aljazeera.com/indepth/features/2012/12/2012122795639455824.html, (accessed March 6,
2015).

223Mu╒ammad Q┐sim Zam┐n, Modern Islamic Thought in a Radical Age: Religious Authority and
Internal Criticism (New York: Cambridge University Press, 2012), 207-208.
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couple and mediator who mediate between them toward such act, which is forbidden in

Islam. However, if guardian permitted them to solemnize such marriage even then he is

also liable for punishment. There are two different approaches adopted by contemporary

scholars regarding the marriage of Muslim woman with kit┐b┘ or non-kit┐b┘. One of them

adopted the traditionalist approach and prohibited the marriage of Muslim woman with

kit┐b┘ by following the opinions of classical jurists. Therefore, such marriages are deemed

as invalid and equivalent to committing adultery and children are recognized as

illegitimate. The only way is that such person become Muslim and truly follows the

fundamental principles of Islam and keep away from all forbidden acts. Contrary to it,

modernist scholars, permitted the marriage of Muslim woman with kit┐b┘ on the basis of

necessity because according to them there is no explicit verse of the Holy Qur’┐n which

clearly forbade the Muslim woman to marry a non-Muslim man thus when Muslim men

are permitted to marry ahl al-kit┐b then the same right is given to Muslim women.

2.4.2 Status of Marriage with Non-Kit┐b┘yyah in Shar┘‘ah

A. Marriage of Muslim Man with Polytheistic Woman

The ╓anaf┘, M┐lik┘ and Sh┐fi‘┘ jurists do not permit the marriage of Muslim man with a

polytheistic woman because All┐h Almighty said:

.224َوَال تـَْنِكُحوا اْلُمْشرَِكاِت َحتَّى يـُْؤِمنَّ 

And do not marry polytheistic women until they believe.

In another verse, All┐h said:

225.َوَال ُتْمِسُكوا بِِعَصِم اْلَكَواِفرِ 

224Qur’┐n, 2:221.
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And hold not to marriage bonds with disbelieving women…

The reason of prevention is found religious hostility between them as marriage and

association is neither possible nor love can be obtained which is the major objective of

marriage except that it can be acquired from ahl al-kit┐b. The reason of approval is that

she believes in Holy Qur’┐n although she denied some of its parts because she is unaware

about the reality and when she will be informed about it then she will believe in it as a

whole as there is hope that she might accept Islam. Due to this reason, marriage is

permitted with them while these expectations cannot be applied on polytheistic women as

they blindly follow the religious practice of their ancestors, so whenever she will be

invited to Islam then most probably she will not believe in it. Therefore, there is no

possibility to solemnize a contract with such a woman in the presence of religious

hostility. Moreover, it is difficult to acquire love and other objectives of marriage. Due to

these reason it is not permitted for a Muslim man to marry a polytheistic woman.226

In addition to this, Im┐m Sh┐fi‘┘ added all kinds of people in the ambit of disbeliever who

are adherents of the scrolls of Prophets Sh┘th, Idr┘s, Ibr┐h┘m, D┐w┴d because whatever

they have possessed are not words of All┐h Almighty except that these are sermons and

advices. These are not even legal rules as it is revealed on Holy Prophet from All┐h

Almighty. Moreover, those who worship sun, moon, idols, stars, atheist and hypocrite are

225Qur’┐n, 60:10.
226K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/270; Ibn Rushd, Bid┐yat al-Mujtahid wa

Nih┐yat al-Muqta╖id, 2/33-34; Qur═ab┘, Kit┐b al-K┐f┘ f┘ Fiqh Ahl al-Mad┘nah al-M┐lik┘, 2/543; Shayr┐z┘, al-
Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘, 2/57.
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polytheists. Therefore, Im┐m Sh┐fi‘┘ prohibited the marriage of Muslim man with those

women who have no revealed Books.227

In the same way, ╓anbal┘ jurists upheld the prohibition of the marriage of Muslim man

with the women who worship idols, stones, trees and animals.228

The above discussion proved that Muslim man is not permitted to marry a polytheistic

woman as religious hostility is found between them, therefore, idol worshipper, star

worshipper, moon, stone, sun and tree worshippers are also included in the ambit of

polytheist according to the consensus of the jurists.

B. Marriage of Muslim Man with Magians

Im┐m Ab┴ ╓an┘fah, Im┐m M┐lik, Im┐m Sh┐fi‘┘ and Im┐m A╒mad bin ╓anbal do not

permit the marriage of Muslim man with Magians as there is consensus of the jurists that

marriage of Muslim man is not permitted with Magians. The reason is that ╓anaf┘ jurists

do not place them from ahl al-kit┐b as All┐h says:

َزْلنَاُه ُمَباَركٌ  229.َوَهَذا ِكتَاٌب أَنـْ

And this (Qur’┐n) is a Book We have revealed (which is) blessed.

Moreover, the meaning of the above verse is explained by the following verse:

230.َأْن تـَُقوُلوا إنََّما أُْنِزَل اْلِكَتاُب َعَلى طَائَِفتَـْيِن ِمْن قَـْبِلنَا

(We revealed it) lest you say, The Scripture was only sent down to two groups
before us…

227Shayr┐z┘, al-Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘, 2/57; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib
Shar╒ Raw╔ al-║┐lib, 6/392-393; Ibn Rushd, Bid┐yat al-Mujtahid wa Nih┐yat al-Muqta╖id, 2/33-34.

228Qud┐mah, al-Mughn┘, 9/548-49.
229Qur’┐n, 6:155.
230Qur’┐n, 6:156.
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Hence, it is clear from the above verses that All┐h has revealed the scripture upon two

groups. Thus, if Magians were among the ahl al-kit┐b then there would be three groups of

ahl al-kit┐b but in the subsequent verse, All┐h Almighty mentioned the word two groups.

Moreover, it is reported that Holy Prophet said:

َر أَنَُّكْم لَْيُسوا نَاِكِحي ِنَسائِِهْم َوَال آِكِلي َذبَاِئِحِهمْ »ُسنُّوا بِاْلَمُجوِس ُسنََّة َأْهِل اْلِكَتابِ  231.َغيـْ

َر نَاِكِحي ِنَسائِِهْم َوَال آِكِلي َذبَاِئِحِهمْ  232.َغيـْ

Follow the same Sunnah with Magians as you follow with the people of the Book
but do not marry their woman nor eat their sacrifices.

It is proved from the sayings of Holy Prophet that Magians are not from ahl al-kit┐b

therefore; it is not permitted to marry their woman except the woman from ahl al-kit┐b.233

Although ‘Umar disapproved the marriage of kit┐b┘y┐t and apply the meaning of al-

mushrik┘n to all disbelievers and said, I do not know anyone who associates partners

which is the major sin when they say Jesus and ‘Uzair are son of God but it is the

exceptional opinion as ‘Uthm┐n bin ‘Aff┐n married a Christian woman N┐’ilah during his

caliphate, ║alha bin ‘Abdull┐h married a Jewish woman and ╓udhayfah also married a

Jewish woman during the caliphate of ‘Umar and he has a son Kh┐lid bin ‘Abdull┐h bin

Q┐r╘ from this wedlock.234

Thus, Sh┐fi‘┘ and ╓anbal┘ jurists hold that they adhered no Book as there is doubt about

their status, therefore, it is not permissible to marry their woman because they are like

231Bayhaq┘, Ma‘rifat al-Sunan wa al-└th┐r, Kit┐b al-Jizyah, B┐b Akhadha al-Jizyah min al-Maj┴s,
╒ad┘th: 5512, 7/114.

232Bayhaq┘, al-Sunan al-Kubr┐, Kit┐b al-Jizyah, B┐b al-Faraq Bayn Nik┐╒ Nis┐’ min, ╒ad┘th:
19133, 9/192; Sh┘bah, al-Kit┐b al-Mu╖anaf f┘ al-A╒┐d┘th wa al-└th┐r, Kit┐b al-Nik┐╒, B┐b f┘ al-J┐r┘yah al-
Na╖r┐n┘yah wa al-Yah┴d┘yah Tak┴nu Li-Rajul, ╒ad┘th: 16465, 6/78.

233K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/271.
234Qur═ab┘, al-Istidhk┐r, 5/494-495.
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idol worshipper. Contrary to it, Ab┴ N┴r said it is permitted for Muslim man to marry

their woman because they pay the jizyah like Jews and Christians. Similarly, Ab┴ Is╒┐q

said if they have Book then it is permitted to marry their woman while Im┐m Sh┐fi‘┘ said

it is incorrect opinion. Regard to it, Ab┴ Thawr permitted the marriage with Magians

because Holy Prophet said:

235.ُسنُّوا ِبِهْم ُسنََّة َأْهِل اْلِكَتابِ 

Follow the same Sunnah with them that you follow with the people of the Book.

For that reason, ╓udhayfah narrated that Muslim man can marry a Magians because

jizyah is approved for them, therefore, they are like Jews and Christians while ╓anbal┘

jurists said saying of the Holy Prophet is a proof that they have no revealed Book because

when it was asked from ‘Al┘, he also prevented to marry from them. Thus, if it was

proved that they have a Book then they will be treated like ahl al-kit┐b otherwise they are

not ahl al-kit┐b.236

The above discussion proved that Muslim men are not permitted to marry Magians’

women as they have no revealed Book and are considered as disbelievers.

C. Marriage of Muslim Man with ╗┐b┘yah

Im┐m Ab┴ ╓an┘fah permitted the Muslim man to marry a ╖┐b┘yah while Im┐m Ab┴

Y┴suf and Im┐m Mu╒ammad Shayb┐n┘ do not permit the Muslim man to marry them.

235Bayhaq┘, al-Sunan al-Kubr┐, Kit┐b al-Jizyah, B┐b al-Maj┴s ahl al-Kit┐b wa al-Jizyah, 9/189-
190; Bayhaq┘, Ma‘rifat al-Sunan wa al-└th┐r, Kit┐b al-Jizyah, B┐b Akhadha al-Jizyah min al-Maj┴s,
╒ad┘th: 5512, 7/114.

236Shayr┐z┘, al-Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘, 2/57; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib
Shar╒ Raw╔ al-║┐lib, 6/392-393.

236K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/271; Qud┐mah, al-Mughn┘, 9/547-548.
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The reason of disagreement among the jurists is the uncertainty about their religion.

According to Im┐m Ab┴ ╓an┘fah, they believe in Book, recite Psalm and do not worship

stars but respected them as Muslims respect the Ka‘bah to face the direction except that

in some matters they are different from ahl al-kit┐b. On the other hand, Im┐m Ab┴ Y┴suf

and Im┐m Mu╒ammad Shayb┐n┘ declared that they worship the planets and worshippers

of planets are just like idol worshippers, therefore, it is not permitted to marry them.237

Contrary to this, Im┐m Sh┐fi‘┘ has two opinions on this issue. The s┐mirah is a group

apart from Judaism and ╖┐b┘ is a group apart from Christianity while ╓anbal┘ jurists

placed them in the category of ahl al-kit┐b. The first group is attributed the name as

s┐mirah due to s┐mir┘ who was a calf worshipper. The second group is known as ╖┐b┘’ah

due to ╖┐b┘ who was uncle of Prophet Nao╒ and reverted to another religion. It was the

name of old Christians who had worshipped seven stars and relates their effects with life.

The Sh┐fi‘┘ jurists differ about the marriage of s┐mirah and ╖┐b┘ as marriage is not

permitted with them. Therefore, Ab┴ Sa‘┘d al-I╖═akhr┘ and Ma╒┐mil┘ have issued a fatw┐

to kill them while Egyptian jurists passed a verdict that spend generously on them so that

they may give up their religion. Consequently, if they approved the basic doctrines of

Jewish and Christian’s religion and verify the Prophets, Books then they are part of

Christians and Jewish faith but if they opposed their basic doctrines then they are not

237K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/271.



76

Christians or Jews but they are like idol worshippers. Therefore, these people are not

permitted for marriage nor their sacrifices are lawful and jizyah is unacceptable.238

The above discussion proved that Muslim man is permitted to marry a ╖┐b┘yah as a

majority of jurists placed them in the category of ahl al-kit┐b except the Sh┐fi‘┘ jurists.

D. Marriage with a woman born from Kit┐b┘ and Magian Parents

The ╓anaf┘ jurists said if one of the parent is kit┐b┘ while other is Magians then the child

will be treated like ahl al-kit┐b because in case where one parent is Muslim then his child

will be treated as Muslim as Islam is always superior and never be surpassed. Similarly,

if one of the parents is from ahl al-kit┐b then they will be ruled as ahl al-kit┐b and it is

permitted to marry them and consume their sacrifice.239

On the other hand, M┐lik┘ jurists maintained that if magi married a Christian woman then

it is disapproved for a Muslim man to marry such woman who is born as a result of such

wedlock because All┐h Almighty permitted the Muslim man to marry a woman from ahl

al-kit┐b because child follow the father’s religion.240

In this regard, Sh┐fi‘┘ jurists said, it is not permitted for a Muslim man to marry a woman

who is born from the wedlock of k┐firah and kit┐b┘ parents or from pagan, magi or

apostate or magi and kit┐b┘yyah, excluding the child born from Muslim and kit┐b┘yyah

parents. The reason is that Islam is always superior and should never be surpassed as all

238Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 6/394; Shayr┐z┘, al-Muhadhdhab f┘
Fiqh al-Im┐m al-Sh┐fi‘┘, 2/57; Nawaw┘, Raw╔at al-║┐lib┘n wa ‘Umdat al-Muftiy┘n, 6/134; Sharb┘n┘, Mughn┘
al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/189.

239K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/271.
240Qur═ab┘, al-Istidhk┐r, 5/494-495.
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other religions are opposite from it therefore, all kinds of disbelief is considered as one

religion. Consequently, if a girl reaches at the majority age and follows the religion of

kit┐b┘ parent then it is permitted to marry her. He also added the reason of prevention that

child belongs to the tribe of father, therefore, genealogy is also attributed to father and

honoured it according to it. There are two opinions for a child who is born between kit┐b┘

and Magians parents. One is that she is not forbidden because she belongs to the tribe of

her father and her father is from ahl al-kit┐b and second opinion is that she is prohibited

because she is not merely kit┐b┘yyah, thus, she is like Magians.241

In addition to this, ╓anbal┘ jurists affirmed that when one of the parents is kit┐b┘ and the

other is non-kit┐b┘ then it is not permitted for a Muslim man to marry her because she

does not absolutely belong to ahl al-kit┐b. Therefore, it is not permitted for a Muslim

man to marry her when her father is non-believer as she is born from the wedlock of one

who is permitted and the one who is not permitted, for that reason, she is not permitted

for marriage and deemed like mule.242

The above discussion proved that Muslim man is permitted to marry a woman born from

the wedlock of kit┐b┘ and Magians parents and not anyone else according to ╓anaf┘

jurists while the majority of jurists do not approve such marriage.

E. Marriage of Muslim with Apostate

The jurists do not permit the marriage of Muslim man or woman with apostate, therefore,

Im┐m Ab┴ ╓an┘fah and Im┐m Sh┐fi‘┘ said that it is not permitted for apostate man to

241Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 6/397-398; Shayr┐z┘, al-
Muhadhdhab f┘ Fiqh al-Im┐m al-Sh┐fi‘┘, 2/58; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-
Minh┐j, 3/189.

242Qud┐mah, al-Mughn┘, 9/548-549.
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marry a Muslim or polytheistic or apostate woman because marriage depends upon

religion and apostate has no religion, indeed, he has abandoned his religion and he does

not admit what he believes. There are two reasons in it; one is that marriage is lawful in

the meaning of continuous existence because survival of progeny is possible through it.

Similarly, interest of lives can be achieved by the existence of life while apostate

deserves to be executed. Therefore, his conduct cannot cause the existence of life,

consequently marriage is unlawful in his favour. Secondly, due to the act of apostasy,

apostate deserves to be executed, therefore, he has given three days so that he can think

and remove the doubts concerning Islam from his mind. In that time, marriage is not

valid because he has been given time for thinking. Likewise, marriage of an apostate

woman is not permitted with any Muslim or disbeliever because she has been given time

to think and revert to Islam. Similarly, it is forbidden to engage herself in other matters

because she is prevented due to the act of apostasy while nik┐╒ is specified with lawful

subject in the beginning; therefore, her marriage is not permitted with anyone.243

The above discussion proves that marriage with apostate is not permitted because

apostate has no religion and has been given time to think and remove the doubts

concerning the religion.

2.4.3 Status of Marriage with Ahl al-Kit┐b in Pakistani Family Law

The statute law of Pakistan is silent to address the issue of cross-cultural marriages except

the case law, which provides rules governing the issue of recognition of marriages of

243Marghin┐n┘, al-Hid┐yah Shar╒ Bid┐yat al-Mubtad┘, 1/219; Sarakhs┘, al-Mabs┴═, 5/48-49;
Nujaym, al-Ba╒r al-R┐’iq Shar╒ Kanz al-Daq┐’iq, 3/209; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔
al-║┐lib, 6/397.
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Pakistani Muslim man with British (ahl al-Kit┐b) woman or vice versa. Therefore,

marriage celebrated under English law is acknowledged in Pakistan except that it

contravenes the Islamic law.244 The reason is that, MFLO, 1961 does not apply where

wife of a Muslim national is a foreigner or British subject. Similarly, if parties are

Christians by religion then they cannot be preceded under this ordinance.245 Accordingly,

marriage of Pakistani Muslim man with British (Christian) woman would be recognized

as valid in Pakistan when it was celebrated before Registrar office while marriage

between British or Pakistani Muslim woman with British non-Muslim man would not be

recognized as valid in Pakistan.246 Some cases, which provide rules concerning the

recognition of cross-cultural marriages, are as given below:

In Ali Nawaz Gardezi case, validity of marriage contracted in England was also

challenged on the ground that marriage of sh┘‘a Muslim man with a Christian lady was

invalid reliance was placed in this connection on the rule of international law that the

formal validity of a marriage had to be judged by the lex loci contractus but capacity of

the parties to enter into the marriage had been determined according to the law of the

domicile of the contracting parties. Thus, it was held that marriage was perfectly valid

244Fardunji, Principles of Mahomedan Law, 335-336; Mannan, Mulla Principles of Mahomedan
Law, 336.

245Maqsood Khan v. Chairman Arbitration Council, PLD 1982 Lahore 532; Syed Ali Nawaz Shah
Gardezi v. Lt. Col Muhammad Yousaf Khan Commissioner, Quetta Division, PLD 1962 Lahore, 558; The
Muslim Family Laws Ordinance, 1961, s.1(2), http://www.vakilno1.com/saarclaw/pakistan/muslim-family-
laws-ordinance-1961.html, (accessed January 2, 2016); ‘Abdul ╓al┘m, Muslim Family Laws, 1; A╒mad,
The Muslim Family Laws, 1; Ma╒mood, The Code of Muslim Family Laws, 9-10.

245Maqsood Khan v. Chairman Arbitration Council, PLD 1982 Lahore 532; Syed Ali Nawaz Shah
Gardezi v. Lt. Col Muhammad Yousaf Khan Commissioner, Quetta Division, PLD 1962 Lahore, 558; The
Muslim Family Laws Ordinance, 1961, s.1(2), http://www.vakilno1.com/saarclaw/pakistan/muslim-family-
laws-ordinance-1961.html, (accessed January 2, 2016); ‘Abdul ╓al┘m, Muslim Family Laws, 1; A╒mad,
The Muslim Family Laws, 1; Ma╒mood, The Code of Muslim Family Laws, 9-10.

246Mrs. Marina Jatoi v. Nurudin K. Jatoi and the State, PLD 1967 SC 580, 601.
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under English law.247 While Marriage of sh┘‘a with a kit┐b┘yyah is a controversial issue

because there are two opinions about it. One is that it is forbidden while other is that it is

valid only in case of mut‘ah (temporary) marriage but latter authorities validated it.

However, it is highly disapproved nevertheless forbidden. The Supreme Court of

Pakistan also upheld above mentioned views.248

In case of Ehsan Hasan v. Pannalal, a Hindu woman had married a Muslim man without

converting to Islam and had several issues from this wedlock. The Patna High Court held

that marriage contract was irregular while children were legitimate.249

In case of Mrs. Marina Jatoi v. Nuruddin K. Jatoi, 250 Supreme Court held that marriage

before a registrar in London does not necessarily import the essential of monogamy. Such

marriage confirms the requirements of Muslim marriage and would be recognized as

valid under Muslim law. With regards the form, the ╓anaf┘ Muslim law by which the

husband presumably was governed, only requires that there should be a declaration and

acceptance of marriage by the couple at one and the same meeting in the presence of two

witnesses as this procedure is ensured by the Marriage Act 1949. The Muslim law

prescribes no specific ceremony for the performance of a marriage and no religious rites

are necessary for contracting a valid marriage.

In case of Zarina Tassadaq Hussain v. Qazi Tassadaq Hussain,251 the question arose as

247Syed Ali Nawaz Gardezi v. Lt. Col. Muhammad Yusuf, PLD 1963 SC 51; Ra╒m┐n, A Code of
Muslim Personal Law, 1/30-31.

248Syed Ali Nawaz Gardezi v. Lt. Col. Muhammad Yusuf, PLD 1963 SC 51; Ra╒m┐n, A Code of
Muslim Personal Law, 1/207.

249Ehsan Hasan v. Pannalal, AIR 1928 Patna 19; Ra╒m┐n, A Code of Muslim Personal Law, 1/36.
250Mrs. Marina Jatoi v. Nuruddin K. Jatoi and the State, PLD 1967 Supreme Court 580; also see,

Women living under Muslim Laws, Knowing Our Rights: Women, Family, Laws and Customs in the
Muslim World (London: Zubaan, 2003, reprinted 2006), 137.

251Zarina Tassadaq Hussain v. Qazi Tassadaq Hussain, PLD 1953 Lahore 112; Ra╒m┐n, A Code of
Muslim Personal Law, 1/33.
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to the validity of the marriage of a Muslim with a Christian woman not solemnized in

accordance with the provisions of s. 5 of Christian Marriage Act 1872. In this case, Mst.

Zarina was a Christian at the time of marriage, later she accepted Islam. The marriage

between the parties took place on 16 October 1934 in Badshahi Mosque, Lahore

according to Muslim rites and the Im┐m of Badshahi Mosque performed nik┐╒. According

to Islamic law, a Muslim could marry a Christian woman and there was nothing in

Islamic law to prevent such marriages from being solemnized according to Muslim rites.

However, s. 5 of Christian Marriages Act 1872 has altered or superseded the pure Islamic

law and such marriage according to the provisions of the above act would be void, if it

was not solemnized in accordance with the provisions of the said act.

The Muslim man is permitted to marry a kit┐b┘yyah under Islamic and statute law of

Pakistan, but Muslim woman is not permitted to marry a kit┐b┘. In this regard, Karachi

High Court in its judgment in the matter of Muhammad Ishaq Yaqoob v. Umrao Charli,

ruled that a marriage between a Muslim woman and a non-Muslim man is void ab initio

and invalid except for Muslim man marrying ahl- al-Kit┐b. Thus, for women there is one

choice, which is to convert the non-Muslim man to Islam.252

The ongoing discussion prove that although statute law does not address the significant

aspect of the issue of cross-cultural or transnational cross-cultural marriages in Pakistan

but case law addresses the issue of the validity of cross-cultural or transnational cross-

cultural marriages of Muslims by upholding the position of Islamic law.

252Muhammad Ishaq Yaqoob v. Umrao Charli, 1987 CLC 410; Yasser Latif Hamdani, “Marriage
between a Christian man and a Muslim woman,” on Free Legal Advice Pakistan,
http://paklegaladvice.blogspot.com/2009/01/marriage-between-christian-man-and.html, (accessed March 8,
2015).
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2.5 Rights and Obligations of Kit┐b┘yyah Woman in Shar┘‘ah

There is consensus of the jurists that kit┐b┘yyah has the same rights and obligations as a

Muslim woman have. Therefore, ╓anaf┘ jurists said, when Muslim man marries a

believing woman and woman from ahl al-kit┐b then it is essentially required to treat them

on equal basis because it is permitted to marry a kit┐b┘yyah before or after or at the same

time when he had married a Muslim woman. Thus, rights of kit┐b┘yyah are approved

according to the consensus of the jurists as it is approved for Muslim woman as a result

of valid marriage contract like maintenance during the continuation of marriage, dower,

partition of time in case of polygamous marriage, clothing, divorce, ┘l┐’, ╘ih┐r, waiting

period, legitimacy of child, sanctity of marriage after three divorces or marriage within

prohibited degree of relation and other legal provisions as well.

The rights of kit┐b┘yyah are equal with the rights of Muslim woman except the right of

inheritance because they are not inherited from the inheritance of each other in variation

of religion as there is consensus of the jurists (Im┐m Ab┴ ╓an┘fah, Im┐m M┐lik, Im┐m

Sh┐fi‘┘ and Im┐m A╒mad bin ╓anbal) that both spouses cannot be inherited from the

property of each other in case of variation of religion.253

Moreover, Im┐m Sh┐fi‘┘ said, in case of qadhf same rule would be applied as it is applied

in case of Muslim woman except that there is no ╒ad (capital) punishment for the one

who accused the kit┐b┘yyah but discretionary punishment may be awarded. Furthermore,

253K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/332-333; Ibn ‘└bid┘n, Radd al-Mu╒t┐r ‘al┐ al-
Durr al-Mukht┐r, 2/385; Sarakhs┘, al-Mabs┴═, 5/40; Sh┐fi‘┘, al-Umm, 5/8; Nawaw┘, Raw╔at al-║┐lib┘n wa
‘Umdat al-Muftiy┘n, 6/325-326; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/188;
Qur═ab┘, al-Istidhk┐r, 5/495-496; Qud┐mah, al-Mughn┘, 9/378.
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when her husband divorces her, then she has the same ‘iddah as observed by Muslim

woman and he can recourse her during the ‘iddah (revocable) while in case of thrice

divorces, she cannot remarry another man without the completion of waiting period and if

she had remarried after the expiry of waiting period then her marriage is valid and in case

of death or divorce, she is again permitted for her former husband, similarly she will

observe the mourn (i╒d┐d) in case of death of husband as Muslim woman observe the

mourn and avoid from all acts which are forbidden for Muslim wife during the ‘iddah as

a result of divorce or death.254

Besides this, Muslim husband can prevent her to attend church as he can prevent his

Muslim wife to attend the mosque and he can also prevent her to consume pork or wine

or garlic or from all other things whose smell can hurt him as he can prevent his Muslim

wife while according to M┐lik┘ jurists husband cannot prevent his Christian wife to

consume pork or wine or going to church.255

In this regard, European Council for Fatwa and Research (ECFR) declared that Muslim

husband could not prevent his wife to visit her Christian parents. He must be good and

close to them because it will cause them to come closer to Islam. Besides this, he must

also remember that they are grandparents, aunts and uncles of his children and all of them

have rights of kinship.256

The ongoing discussion proved that there is consensus of the jurists that when a Muslim

man married a kit┐b┘yyah then she has the same rights and obligation as a Muslim woman

254Sh┐fi‘┘, al-Umm, 5/8; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 6/394-395.
255Sh┐fi‘┘, al-Umm, 5/8; Qur═ab┘, al-Istidhk┐r, 5/495-496.
256‘Abdul J┐bar ‘A╘┘m┘, “Islam; The Religion of Peace,” On European Council,

https://islampeace1.wordpress.com/2012/12/13/european-council-for-fatwa-and-research-thier-fatwas-on-
different-issue-and-topics/, (accessed February 14, 2015).
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has. Therefore, it is essential to treat them on equal basis as a result of valid marriage in

different matters such as maintenance, dower, partition of time in case of polygamous

marriage, clothing, divorce, ┘l┐’, ╘ih┐r, waiting period, legitimacy of child, sanctity of

marriage after three divorces or marriage within prohibited degree of relation, rearing of

minor except the right of inheritance because in case of variation of religion she has no

right of inheritance.

2.6 Cross-Cultural Marriages under Pakistani Family Law

The global trends of migration have increased and contracted marriages abroad are

becoming more common where laws and community practices are different concerning

the recognition of these marriages. Usually, such foreign marriages are subject to the

same essential forms of marriage as it has contracted domestically. Although, statute law

of Pakistan does not provide any criteria to celebrate the marriage between Pakistani

Muslim man and British (either Muslim or non-Muslim) woman or vice versa but it is

essentially required to satisfy the contractual capacity and essential forms before the

celebration of transnational cross-cultural marriages because every Muslim is subject to

Muslim Personal Law and MFLO, 1961 that applies on every citizens of Pakistan

wherever they are residing. Therefore, Muslims are required to follow such forms, which

are prescribed by Islam whether they reside under Muslim state or non-Muslim state.

The reason is that, every country recognizes the particular institution of marriage because

nature of marriage and its consequences are different from country to country due to

variation of legal system and religious norms since Muslim marriage is a civil contract as

J. Mehmood affirmed the nature of Muslim marriage in the following words:
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Marriage among Mu╒ammadans is not a sacrament but purely a civil contract …
the validity and operation of the whole are made to depend upon the declaration
or proposal of the one and the acceptance or consent of the other contracting
parties or of their natural and legal guardian before competent and sufficient
witnesses as also upon the restriction imposed and certain of the conditions
required to be abided by according to the peculiarity of the case.257

With regard to contractual capacity, it is essentially required that contracting parties must

possess full legal capacity and be sane before the celebration of marriage according to the

consensus of the jurists.258 Similarly, it is essentially required that contracting parties

must have the legal age and sound mind at the time of marriage according to Pakistani

Family Law,259 since section 3 of Majority Act 1875 determine that no person is

considered major until and unless he has completed his eighteen years of age.260

However, s. 2(a) of Child Marriage Restraint Act 1929 (XIX of 1929) determines the

minimum age for male and female child, as it is stated that:

Child means a person who if a male is under eighteen years of age and if a
female is under sixteen years of age.261

The case law also confirmed that every Muhammadan of sound mind who has attained

the puberty (18 years) might enter into a valid contract of marriage.262

257‘Abdul Kadir v. Salima, ILR (1886) 8 Allahabad 149; see, Mst. Sarwar Jan v. Abdur Rehman,
CLC 2004 Shariat Court AJ&K 17; M. Aslam v. Suraya, PLD 2000 Lahore 355; Anis Begum v.
Mohammad Istafa Hussain, (1933) 55 Allahabad 756; Fatima, Islamic Law and Judiciary, 32, 36; Ra╒m┐n,
A Code of Muslim Personal Law, 1/18; Qureshi, Muslim Law of Marriage, Divorce and Maintenance, 57-
58; Fyzee, Outlines of Muhammadan Law; Mahmood, The Code of Muslim Family Laws, 38.

258K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/232-233; Ibn Rushd, Bid┐yat al-Mujtahid wa
Nih┐yat al-Muqta╖id, 3/58; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/129-130.

259Bibi Khatoon v. Faiz Muhammad and Muhammad Rafique, PLD 1976 Lahore 670; also see M.
Shafi v. Liaquat Hussain, 1999 CLC 1130; Shafqat, The Muslim Marriage, Dower & Divorce, 31;
Remedies for Forced Marriage: A Handbook for Lawyers, ed. Sara Hossain and Lynn Welchman, Sohail
Akbar Warraich, Legal Remedies for Forced Marriage in Pakistan, chap 5, (2014), 14,
http://www.interights.org/userfiles/Chapter_5.pdf, (accessed February 12, 2016).

260The Majority Act, 1875 (IX of 1875), s. 3, http://legaladvicepk.com/majority-act-1875-
4431.html, (accessed January 2, 2016); ‘Abdul ╓al┘m, Muslim Family Laws, 120.

261The Child Marriage Restraint Act, 1929, s.2(a),
http://bdlaws.minlaw.gov.bd/print_sections_all.php?id=149, (accessed January 2, 2016).

262Bibi Khatoon v. Faiz Muhammad and Muhammad Rafique, PLD 1976 Lahore 670; Zafar Khan
v. Muhammad Ashraf Bhatti, PLD 1975 Lahore 234-235; Mohammad Aslam v. Ghulam Mohammad, PLD
1971 Lahore 139; Bakshi v. Bashir Ahmed, PLD 1970 SC 323-324; Allah Diwaya v. Kammon Mai, PLD
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Another element of contractual capacity is related to the religion of the party e.g.

contracting parties profess the same religion or if one is Muslim then other may be from

people of Book.263 Although, there is no particular statute law which addresses the issue

of religion of the contracting parties except the article 260 (3b) of Constitution of Islamic

Republic of Pakistan 1973, which only describes the characteristics of Muslim as it

provides that:

A person who does not believe in the absolute or unqualified finality of
Mu╒ammad or claims to be prophet or any of the description is not a Muslim.264

Consequently, no particular statute law is there which regulates the issue of marriage of

Muslim with non-Muslim. Only classical law clarify that Muslim man is permitted to

marry people of Book, while Muslim women are not permitted to marry any non-Muslim

man whether he is from people of Book or non-believer. For this purpose, conversion to

Islam is required in order to marry a Muslim woman whether she resides in Pakistan or in

any other jurisdiction. Therefore, when non-Muslim man converts to Islam then

statement of conversion in court before marrying a Muslim will not be doubted.265 The

fact is that when a person declares himself as a Muslim then strong presumption would

arise in his favour.266 According to case law, it is not necessary that converted Muslim

observe any particular rites or ceremonies. No court can test the sincerity of religious

belief. Therefore, mere recitation of kalmah is sufficient for a person to become a Muslim

1957 (W.P.) Lahore 651; Ra╒m┐n, A Code of Muslim Personal Law, 1/55; Fyzee, Outlines of
Muhammadan Law, 94.

263Bibi Khatoon v. Faiz Muhammad and Muhammad Rafique, PLD 1976 Lahore 670; also see M.
Shafi v. Liaquat Hussain, 1999 CLC 1130; Shafqat, The Muslim Marriage, Dower & Divorce, 31;
Remedies for Forced Marriage: A Handbook for Lawyers, ed. Hossain and Welchman, 14.

264The Constitution of Pakistan, 1973, art. 260 (3b), http://pakistanconstitutionlaw.com/article-
260-definitions/, (accessed January 2, 2016).

265Aya Sasaki v. Zarina Akhtar, 1999 CLC 1202.
266Aya Sasaki v. Zarina Akhtar, 1999 CLC 1202; Ma╒mood, The Code of Muslim Family Laws,

325-326.
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according to the law.267 In general, the court also upheld the same position as prescribed

in Islamic law, therefore, it was held in case of Mohammad Ishaq Yacoob v. Umrao

Charlie,268 that marriage between a Muslim woman and kit┐bi is void (b┐═il).269

As regards to essential formalities of marriage, it is required that marriage must carry out

the essential requirements of the validity of marriage e.g. proposal from one side and

acceptance from other side, according to the consensus of the jurists, contracting parties

accept the offer in the same meeting because if session has changed then marriage does

not take place.270 While, statute law is silent on this issue but case law upheld the position

of Islamic law i.e. contracting parties must declare offer and acceptance in the expressed

form at one sitting in the presence of two Muslim, adult, and sane witnesses as it was

held in case of Dr. A.L.M. Abdulla v. Rokeya Khatoon.271 Whereas concerning the

consent of the parties, it is essentially required that both man and woman should give full

and free consent to marrying without any coercion because there is no marriage at all in

law when consent of the contracting parties are acquired under force or fraud according

to Islamic and Pakistani Family Law.272

267Mannan, Mulla Principles of Mahomedan Law, 7; Fardunji, Principles of Mahomedan Law, 19;
‘Abdul ╓al┘m, Muslim Family Laws, 2; Mst. Atia Waris v. Sultan Ahmed Khan and others, PLD 1959
Lahore 205; The Constitution of Pakistan, 1973, Art. 260(3a), http://pakistanconstitutionlaw.com/article-
260-definitions/, (accessed January 2, 2016).

268Mohammad Ishaq Yacoob v. Umrao Charlie, 1987 CLC 410.
269Mst. Amira Bokhari v. Faqir Syed Jameelud Din Bokhari, 1995 MLD 34; Mst. Atia Waris v.

Sultan Ahmed Khan and others, PLD 1959 Lahore 205; A╒mad, The Muslim Family Laws, 2.
270K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/232-233; Ibn Rushd, Bid┐yat al-Mujtahid wa

Nih┐yat al-Muqta╖id, 3/19; Nawaw┘, Raw╔at al-║┐lib┘n wa ‘Umdat al-Muftiy┘n, 6/30; Qud┐mah, al-Mughn┘,
9/463-64.

271Dr. A.L.M. Abdulla v. Rokeya Khatoon and another, PLD 1969 Dacca 47; also see, M. Shafi v.
Liaquat Hussain, 1999 CLC 1130; Shafqat, The Muslim Marriage, Dower & Divorce, 31; Fyzee, Outlines
of Muhammadan Law, 92; Fatima, Islamic Law and Judiciary, 33; Ra╒m┐n, A Code of Muslim Personal
Law, 1/56; Qureshi, Muslim Law of Marriage, Divorce and Maintenance, 58-59.

272Muhammad Aslam v. The State, 2012 PCrLJ 11; Matloob Hussain v. Mst. Shahida & 2 others,
PLD 2006 SC 489, 496; Rukhsana v. S.H.O Police Station Belo, Mirpur Mathelo, 1999 PCrLJ 638
Karachi; Humaira Mehmood v. State, PLD 1999 Lahore 495; M. Zaman v. Mst. Naima Sultan, PLD 1952
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Another essential of marriage is witnesses. However, statutory law of Pakistan does not

specify the gender and prerequisite of witnesses to a Muslim marriage with kit┐b┘yyah but

generally, court upheld the position of Islamic law.273 Thus, according to Islamic Law,

marriage must be witnessed by two Muslim witnesses in case of marriage between

Muslims but in case of marriage between Muslim and kit┐b┘yyah, witnesses of one or two

dhimm┘ are unacceptable according to majority jurists because they can be the evidence

in favour of dhimm┘ but cannot be in the favour of Muslim. It means witnesses only

heard the statement of woman irrespective of man as it is the condition that witnesses

must hear the statement of both parties. Contrary to it, ╓anaf┘ jurists maintained that

required condition in marriage is presence of witnesses; therefore, marriage is valid in the

presence of witnesses because the objective of the witnesses is to announce the

marriage.274 However, in statute law, only publicity of marriage would be desirable

because marriage becomes irregular in the absence of two witnesses.275

The dower is the essential requirement for the validity of the marriage, thus, according to

the consensus of the jurists, kit┐b┘yyah is entitled for dower.276 Whereas, statute law does

not explain this issue except the case law. Thus, according to case law, husband is

Peshawar 47; also see, Ma╒mood, The Code of Muslim Family Laws, 39; Shafqat, The Muslim Marriage,
Dower & Divorce, 31.

273Arif Husain v. State, PLD 1982 FSC 42; also see, Habib v. The State, PLD 1980 Lahore 791;
Ra╒m┐n, Muslim Family Laws Ordinance: Islamic & Social Survey, 114; Keith Hodkinson, Muslim Family
Law: A Sourcebook (London: Croom Helm, 1984), 117.

274Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/71; K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-
Shar┐’i‘, 2/253-254; Raml┘, Nih┐yat al-Mu╒t┐j il┐ Shar╒ al-Minh┐j, 6/213.

275Muhammad Aslam v. The State, 2012 PCrLJ 11; Humaira Mehmood v. State, PLD 1999
Lahore 495; Shahzada Begum v. Abdul Hamid, PLD 1950 Lahore 504; Ra╒m┐n, A Code of Muslim
Personal Law, 1/78.

276K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/274, 332-333; Ibn Rushd, Bid┐yat al-Mujtahid
wa Nih┐yat al-Muqta╖id, 3/37-38; Sh┐fi‘┘, al-Umm, 5/8, 57-59; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-
Iqn┐‘, 5/129-130; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/188; Qur═ab┘, al-
Istidhk┐r, 5/495-496; Qud┐mah, al-Mughn┘, 9/378.
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required to pay the dower to his wife even she is kit┐b┘yyah. Although statute law is silent

in this regard but case law defined that:

Dower under Islamic law is sum of money or other property promised by the
husband to be paid or delivered to the wife in consideration of marriage and even
where no dower is expressly fixed or mentioned at the marriage ceremony, the
law confers the right of dower upon the wife.277

Therefore, kit┐b┘yyah woman is entitled for dower even it is not stipulated. As marriage

between a Pakistani Muslim man and British woman (Christian) had solemnized in

England before a Registrar and question of competence to divorce was decided on the

footing that Muslim husband was entitled to treat the marriage with a Christian woman,

as one governed by Muslim law, therefore, wife has the right to claim the dower.

Although no dower has been fixed initially at the time of marriage, however, dower in

such circumstances would be assessed as mahr al-mithl that is the dower which would be

payable to a woman of similar status and circumstances.278

The last condition for the validity of the marriage prescribed in shar┘‘ah is that woman

should not be forbidden due to variation of religion e.g. marry a Magians or polytheistic

woman or with such woman who is under ‘iddah even if these impediments are removed

from the contract, it will remain invalid according to the consensus of the jurists and has

no legal effect.279 However, statute law is silent on this issue.

The above discussion has proven that contracting parties are required to satisfy the

contractual capacity, and essential validity of marriage according to domestic law and

277‘Abdul Qadir v. Salima, ILR (1886) 8 All. 149; Justice Aftab Hussain, Status of Women in Islam
(Lahore: Law Publishing Company, 1987), 461-462; Fatima, Islamic Law and Judiciary, 87.

278Marina Jatoi v. Nuruddin Jatoi, PLD 1967 SC 580; Ra╒m┐n, A Code of Muslim Personal Law,
1/226; Shafqat, The Muslim Marriage, Dower & Divorce, 31.

279K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 2/256-271; Ibn Rushd, Bid┐yat al-Mujtahid wa
Nih┐yat al-Muqta╖id, 3/58; Sh┐fi‘┘, al-Umm, 5/3-6, 23-26, 47; Qud┐mah, al-Mughn┘, 9/493-94; Nawaw┘,
Raw╔at al-║┐lib┘n wa ‘Umdat al-Muftiy┘n, 6/35-36.
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religion in conjunction with place of celebration. For this purpose, contracting parties

must have the legal age and profess the same religion in case of Muslim woman. For this

purpose, conversion to Islam is required in order to marry a Muslim woman whether she

is residing in Pakistan or in any other country. Moreover, contracting parties made

declaration in the expressed form at one session in the presence of two witnesses along

with free consent and dower whether marriage is celebrated between Pakistani and UK

national in Pakistan or in England.

2.7 Registration of Cross-Cultural Marriage under Pakistani Family Law

The registration of transnational cross-cultural marriage280 is the legal requirement

introduced by Muslim Family Laws Ordinance, 1961.281 Thus, s.5 of MFLO, 1961,

declares it compulsory to register the marriage wherever the Muslim citizens of Pakistan

solemnized it. In this regard, section 5 of MFLO, 1961 (a written form placed under the

custody of marriage registrar in marriage register) prescribed the procedure to register a

marriage because written nik┐╒n┐ma is important for both parties to sign and declare their

consent. Thus, procedure for the registration of marriage is outlined in rule 10 and 11 of

West Pakistan Rules under Muslim Family Laws Ordinance, 1961 for those marriages,

which are solemnized in Pakistan by nik┐╒ registrar or other than nik┐╒ registrar while

rule 12 prescribed the manners of registration for those marriages, which are solemnized

280These marriages are usually known in Pakistan as foreign marriages.
281Maqsood Khan v. Chairman Arbitration Council, PLD 1982 Lahore 532; Samuel Mashih v.

Teresa Mariam, PLD 1976 Lahore 290; PLD 1968 Karachi 480; Syed Ali Nawaz Shah Gardezi v. Lt. Col
Muhammad Yousaf Khan Commissioner, Quetta Division, PLD 1962 Lahore, 558; PLD 1961 SC, 479;
The Muslim Family Laws Ordinance, 1961, s.1(2), http://www.vakilno1.com/saarclaw/pakistan/muslim-
family-laws-ordinance-1961.html, (accessed January 2, 2016); ‘Abdul ╓al┘m, Muslim Family Laws, 1;
A╒mad, The Muslim Family Laws, 1; Ma╒mood, The Code of Muslim Family Laws, 9-10.
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outside Pakistan.282

Contrary to it, Therefore, when a Pakistani British dual national solemnized his marriage

outside Pakistan or in UK then it is essentially required that he or she must fill the form II

according to the provision of rule 11 of the West Pakistan Rules under Muslim Family

Laws Ordinance, 1961 and ensure the delivery of form II along with its registration fee to

the consular officer of Pakistan or country where marriage had solemnized for onward

transmission to the nik┐╒ registrar of ward of which the bride is a permanent resident.

However, if bride is not a citizen of Pakistan then it is essential to transmit the certificate

to the nik┐╒ registrar of the ward of which the bridegroom is resident.283

Regarding the receipt of the form II under rule 11 or rule 12, the nik┐╒ registrar has to

proceed it in such a manner that are provided under rule 10 as it is solemnized by him but

it is not necessary for him to obtain the signatures of the necessary persons.284 For this

purpose, it is not necessary that both spouses should be Pakistani citizens because

required thing is to perform the marriage according to Muslim Family Laws as in case of

Ali Nawaz v. Mohammad Yusuf and Marina Jatoi v. Nuruddin Jatoi.285 The significant

282The West Pakistan Rules under Muslim Family Laws Ordinance, 1961, Rules 7-13,
http://joshandmakinternational.com/resources/laws-of-pakistan/general-category/family-laws-of-
pakistan/the-west-pakistan-rules-under-muslim-family-laws-ordinance-1961-10th-july-1961/, (accessed
February 14, 2016); Muslim Family Laws Ordinance 1961, s. 5,
http://pcsw.punjab.gov.pk/muslim_family_laws, (accessed February 14, 2016); Shafqat, The Muslim
Marriage, Dower & Divorce, 36; Mulla, Mohammedan Law, 252.

283West Pakistan Rules under Muslim Family Laws Ordinance, 1961, 12(1)(2),
http://joshandmakinternational.com/resources/laws-of-pakistan/general-category/family-laws-of-
pakistan/the-west-pakistan-rules-under-muslim-family-laws-ordinance-1961-10th-july-1961/, (accessed
January 2, 2016).

284West Pakistan Rules under Muslim Family Laws Ordinance, 1961, 10, 11, 12 (1)(2) & Rule 13,
http://joshandmakinternational.com/resources/laws-of-pakistan/general-category/family-laws-of-
pakistan/the-west-pakistan-rules-under-muslim-family-laws-ordinance-1961-10th-july-1961/, (accessed
January 2, 2016); ‘Abdul ╓al┘m, Muslim Family Laws, 13.

285Fardunji, Principles of Mahomedan Law, 393; Marina Jatoi v. Nuruddin Jatoi, PLD 1967 SC
580; Ali Nawaz v. Mohammad Yusuf, PLD 1963 SC 51-73.
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reason is that a Muslim is subject to Personal Law and preferred to govern by the laws of

his religion, no matter wherever he is residing either temporarily or permanently (whether

living in Pakistan or at any place outside Pakistan because it has extra-territorial law). As

it is stated that:

…The rule of decision, subject to the provisions for any enactment for the time
being in force, shall be the Muslim Personal Law (Shar┘‘at) in case where the
parties are Muslims.286

Therefore, family issues should be regulated according to Muslim Personal Law where

both or one of the party is Muslim.287 While regarding the legal position of unregistered

marriage, the case law affirmed that non-registration of marriage does not affect the

validity of marriage as Federal Shar┘‘at Court held in case of Allah Rakha v. Federation

of Pakistan that:

Non-registration of nik┐╒ under section 5 of the Muslim Family Laws Ordinance,
1961 does not invalidate the marriage itself merely on account of non-registration
provided that such nik┐╒ has been performed in accordance with the
requirements of shar┘‘ah.288

However, failure to register the marriage may cause the civil and criminal liabilities.289

The above discussion proved that registration of Muslim marriage is compulsory

wherever it has solemnized by the Muslim citizens of Pakistan under section 5(1) of the

286The West Pakistan Muslim Personal Law (Shar┘‘at) Act 1962, s.2,
http://blncode.pitb.gov.pk/public/dr/West%20Pakistan%20Muslim%20Personal%20law%20(Shariat)%20A
ct%201962.doc.pdf, (accessed February 14, 2016).

286The West Pakistan Muslim Personal Law (Shar┘‘at) Act 1962, s.2,
http://blncode.pitb.gov.pk/public/dr/West%20Pakistan%20Muslim%20Personal%20law%20(Shariat)%20A
ct%201962.doc.pdf, (accessed February 14, 2016).

287Shafqat, The Muslim Marriage, Dower & Divorce, 84.
288Allah Rakha v. Federation of Pakistan, PLJ 2000 36; also see Muhammad Akram v. Mst.

Farman Bi, PLD 1989 Lahore 200; Sughra Mai v. The State, PLD 1980 Lahore 386; Habib v. The State,
PLD 1980 Lahore 791; A╒mad, The Muslim Family Laws, 5; Ma╒mood, The Code of Muslim Family
Laws, 44.

289Robina Gul v. Inam Khan, PLD 2003 Peshawar 1; Allah Rakha v. Federation of Pakistan, PLJ
2000 36; Allah Rakha and Another v. Federation of Pakistan and Others, PLD 2000 FSC 63; Muhammad
Akram v. Mst. Farman Bi, PLD 1989 Lahore 200; Sughra Mai v. The State, PLD 1980 Lahore 386, 791;
A╒mad, The Muslim Family Laws, 5; Ma╒mood, The Code of Muslim Family Laws, 44, 47; Shafqat, The
Muslim Marriage, Dower & Divorce, 36-37; Farani, Manual of Family Laws in Pakistan, 24.
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Muslim Family Laws Ordinance, 1961. Thus, when a Pakistani Muslim celebrate his

marriage in England or in any other country, even then, it is required to fill the form II

according to the provision of West Pakistan Rules under Muslim Family Laws

Ordinance, 1961 and ensure the delivery of form II along with its registration fee to the

consular officer of Pakistan or the country where marriage had solemnized. However,

failure to register the marriage would only attract penalty but does not affect the validity

of marriage if it does not relate to the essential requirements.

2.8 Conclusion

The chapter is concluded with the salient points summarized as cross-cultural marriages

include marriages among Muslims from different ethnicities, tribes and social classes in

general, whereas, the term ahl al-kit┐b is used in Shar┘‘ah for such marriages. In this

regard, mufassir┘n, jurists, and contemporary scholars considered the Christians and Jews

as ahl-al-kit┐b (People of Book), although some jurists and commentators added the

group of ╖┐b┘yah in this ambit.

With regard to marriage from ahl al-kit┐b, contemporary scholars, classical jurists and

Pakistani Family Law validate the marriage of Muslim men with kit┐b┘yyah whether

celebrated in Muslim or non-Muslim state, but strongly disapproved such marriages

because there is no surety that those women meet the criteria of chastity. Besides, he has

no knowledge whether his child would be raised, as Muslim or non-Muslim in a non-

Muslim environment, as it is essentially required that Muslim child must follow the

religion of his father. Yet, as a result of valid marriage, kit┐b┘yyah women enjoyed the
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same rights and obligation as enjoyed by Muslim woman. On the other hand,

contemporary scholars, classical jurists and Pakistani Family Law do not validate the

marriage of Muslim man with non-kit┐b┘yyah (i.e. polytheistic, Magians, apostate and a

woman born from the wedlock of kit┐b┘ and Magians parents) either celebrated in Islamic

or non-Islamic state. Likewise, marriage between a Muslim woman and kit┐b┘ is invalid

under Shar┘‘ah and Pakistani Family Law Muslim. The only way to legalize such

marriages is that the spouse become Muslim and truly follows the fundamental principles

of Islam and keep away from all forbidden acts.

In regard to celebration of cross-cultural marriages between Pakistani and UK national, it

is essentially required that intended parties must satisfy the test of contractual capacity set

by Shar┘‘ah and Pakistani Family law because Muslims are subject to Muslim Personal

Law wherever they reside. Therefore, legal age (i.e. 18 year) and same religion is the

criterion that has been set by the courts of Pakistan to judge the matrimonial capacity of

the party as variation of religion is a bar especially between a Muslim woman and kit┐b┘.

For this purpose, conversion of non-Muslim man is required in order to marry a Muslim

woman. Likewise, Shar┘‘ah and Pakistani Family Law affirmed that marriage must

comply the essential forms of marriage e.g. contracting parties made declaration in the

expressed form at one session in the presence of two witnesses, with full and free consent

along with dower.

Finally, it is essentially required to register the cross-cultural marriage under Pakistani

Family Law according to the prescribe manners but it also recognized the unregistered

marriage if it does not relate to essential forms of marriage because mere non-registration

does not affect the validity of marriage under Pakistan Family Law.
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Chapter 3. Transnational Cross-Cultural Marriages under
English Law

3.1 Introduction

The previous chapter explained the concept, status, procedure and requirements of the cross-

cultural marriages under Shar┘‘ah and Pakistani Family Law. This chapter explains the

significant issues of the transnational cross-cultural marriages between the British and the

non-British subjects of divergent culture within and outside the jurisdiction of England

under English Family Law such as How matrimonial capacity between the contracting

parties are determined under the English Law? whether it is required to comply the

capacity rules of the English Law if marriage takes place in England between the British

and the non-British subjects? How transnational cross-cultural marriage is recognized and

celebrated under the English Family Law? Whether it is essentially required to meet the

tests of formal requirements prescribed by English Family Law to recognize the validity

of the marriage contracted in England by the UK and the non-UK national? How

transnational cross-cultural marriage can be celebrated between the British and the non-

British subject? What is the position of registered and unregistered transnational cross-

cultural marriage under the English Family Law? whether it is essential to register the

marriage under the English Law? The above-mentioned questions are answered in the

current chapter.

3.2 Transnational Cross-Cultural Marriages under English Family Law

The institute of marriage holds an important contractual position, which creates rights

and obligations of both spouses. Therefore, after the celebration of valid marriage, the
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state where marriage has been celebrated, endorse mutual rights and obligations between

the spouses, for instance, obligation to provide financial support to one spouse or

inheritance rights etc. Although all countries recognize the institution of marriage but

nature and consequences of marriage are different in each country due to variation of

legal system, culture and religion. Therefore, each country has different forms of validity

or matrimonial capacity to celebrate the marriage.290 In this regard, English Family Law

also recognized the particular forms and capacity to celebrate the marriage between the

British and the non-British subjects because the British are sole subjects to the English

Family Law. These marriages are known as cross-cultural marriages.291

Thus, the form of marriage, which is recognized by the English Law, is generally

described as “Christian marriage”292, no matter whatever the religion or culture of the

parties might be. Thus, union, which constitutes an English marriage, must satisfy two

attributes; it must be potentially for an indefinite period and secondly, be monogamous293

in nature.294 In this regard, Thorpe L.J. held in case of Bellinger v. Bellinger295 that

290North, Cheshire and North Private International Law, 295-296; Burrows, English Private Law,
48; Harding, Conflict of Laws, 211; Collier, Conflict of Laws, 313-314.

291The expression transnational marriage, cross-border marriage, international marriage, global
cross-border marriage and transnational Pakistani marriage are used, see, Katharine Charsley, Nicholas Van
Hear, Michaela Benson and Brooke Storer-Church, “Marriage-related migration to the UK,” 46, (UK:
International Migration Review, 2012): 3, 7-9, http://research.gold.ac.uk/11875/1/occ96.pdf, (accessed July
14, 2017); Lucy Williams, Global Marriage Cross-Border Marriage Migration in Global Context (UK:
Palgrave Macmillan, 2010), 1, 52; Charsley, K. A. H, “Risk and Ritual: The Protection of British Pakistani
women in Transnational Marriage,” Journal of Ethnic and Migration Studies 32, no. 7, (UK: University of
Bristol, 2006), http://research-information.bristol.ac.uk/files/81596905/riskandritualfinal.pdf, (accessed
July 14, 2017); Wen-Shan Yang, Melody Chia-Wen Lu, Asian Cross-border Marriage Migration:
Demographic Patterns and Social Issues (Taiwan: Amsterdam University Press, 2010), 179.

292Warrender v. Warrender, (1835) 2 Cl. & Fin. 488.
293Hyde v. Hyde, (1866) L.R. 1 P. & D. 130.
294North, Cheshire and North Private International Law, 295-299, 307-308; Morris and North,

Cases & Materials on Private International Law, 274, 276-278, 281; Hyde v. Hyde, [1866] L.R. 1 P. & D.
130; Shafqat, The Muslim Marriage, Dower & Divorce, 85.

295Bellinger v. Bellinger, [2001] 2 FLR 1048.
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marriage is a contract, which is decided by parties but regulated by the state, both in its

formation and in its termination by divorce.296

Consequently, when a British and a non-British subject intend to marry then it creates the

issue of conflict of laws297 as according to which law the form and capacity of the party

should be determine and according to which marriage should be celebrated. Although, the

English Law recognizes the transnational cross-cultural marriages but it provides a single

and uniformed set of law for all people, irrespective of religion, culture and nationality.298

The above discussion proved that English Family Law provides a unified legal system to

celebrate the transnational cross-cultural marriage between a British and a non-British

subject either in England or outside England. Therefore, the English Law acknowledges

the Christian marriage, whatever the religion, nationality or culture of the parties as

marriage is a sacrament and a voluntary union for life of one man and one woman owing

the attributes of indefinite and monogamous union and in the absence of these attributes

there is no marriage at all.

296Probert, Family Law in England and Wales, 73.
297The expression ‘Conflict of Laws’ or ‘Private International Law’ is body of rules of domestic

law of each state, which applies when a legal issue contains a foreign element and it has to be decided
whether a domestic court should apply foreign law or cede jurisdiction to a foreign court as foreign
elements can be of many kinds. The expression conflict of laws and Private international laws are
interchangeably used. Moreover, it is also called as English Private International Law that is derived from
legislation and decisions of English courts. The expression ‘foreign law’ (or foreign system of law) is also
applied which means a legal system in a territory other than that in which the court functions. The term
‘Transnational Law’ has coined to describe the study of any aspect of law that concerns more than one
state, in particular conflict of laws and comparative law (the study of how the laws of different states deal
with a particulr area or issue of domestic law). See, Michael Freeman, Conflict of Laws (UK: University of
London, 2010), 3; Dicey and Morris, Conflict of Laws, 3; Cheshire and North, Private International Law,
7; Collier, Conflict of Laws, 3, 5; Anthony Aust, Handbook of International Law (UK: Cambridge
University Press, 2005), 1-2.

298Morris and North, Cases & Materials on Private International Law, 258.
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3.3 Capacity of Person to Marry under English Family Law

The English legal system requires that every marriage contracted between a British and

non-British subjects shall comply the local formalities and the rules with regard to

matrimonial capacity. Thus, marriages, which lack essential validity either by the law of

the place where marriage has been celebrated or by the law of matrimonial home will be,

void everywhere. A marriage must comply the lex loci celebrationis with regard to both

the form and the capacity because marriage is an institution, which is closely concerned

with the public policy, and the social morality of the State as Lord Penzance said:299

It confers the status on the parties and issues (children) from it. Though
individuals entered into but it has a public character because it is the basis upon
which framework of civilized society is built300.

A further judgment which shows similar tendency is the case of Kenward v. Kenward,301

where it was held that the essential requirement of the marriage contracted between the

persons domiciled in different countries is governed by the law of the country where they

intends to live.302 The Mette v. Mette303 is the earliest decision on this matter:

The parties were domiciled in different countries prior to their marriage. A
domiciled Englishman contracted a marriage in Frankfurt with his deceased
wife’s half-sister, a domiciled German woman. This marriage, then prohibited by
English law but valid by German law, was held to be void.

As man was domiciled in England and both parties set up a matrimonial home in

England, therefore, according to this, English Law being the law of the matrimonial home

was appropriate legal system to determine the matter.304

There is another case of Sottomayer v. De Barros305. It is stated that:

299Morris and North, Cases & Materials on Private International Law, 258.
300Mordaunt v. Mordaunt (1870), L.R. 2 P. & D. 109, 126.
301[1950] 2 All E.R. 297, 309-311; see Bliersbach v. McEwen, 1959 S.C. 43, 55.
302North, Cheshire and North Private International Law, 337-338.
303(1859), 1 Sw. & Tr. 416.
304North, Cheshire and North Private International Law, 336.
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The validity of a marriage celebrated in England between persons where one has
an English subject while other is a foreign then domicile is not affected by any
incapacity by the law of foreign domicile that does not exist under the law of
England.

In other words, capacity must be tested by the lex domicilii of each party, but when one

of them is British national and marriage takes place in England then English Law

disregards the foreign incapacity. It is probably true that all the marriages celebrated in

England must comply the English Law regarding to the formal requirements and matters

of the essential validity.306

Therefore, it is essentially required that the contracting parties must satisfy the

matrimonial capacity of the English Family Law, to enter into a valid contract under sec.

11 of the Matrimonial Causes Act, 1973 and the Marriage Acts, 1949 to 1986.307 Thus,

the tests of matrimonial capacity related to the matters of prohibited degrees of

relationship, legal age (under sixteen) or already married or a civil partner or respectively

not male and female or contracted a polygamous marriage outside England and one of

them domiciled in England at the time of marriage are judged according to the rules of

the English Law under the provisions of the Matrimonial Causes Act, 1973 and the

Marriage Act, 1949 and declared the marriage void in case of incapacity. In this regard,

relevant decisions and the statute law will attempt to ascertain the judicial position on

capacity to marry in the England.308

305Sottomayer v. De Barros (1877), 3 P.D. 1.
306North, Cheshire and North Private International Law, 341-343.
307Matrimonial Causes Act 1973, s.11(a)(i)(ii), 11(b), 11(d), legislation.gov.uk,

http://www.legislation.gov.uk/ukpga/1973/18/section/11, (accessed November 2, 2015, 12:18pm);
Marriage Act 1949, ss. 1, 2, 3, legislation.gov.uk, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76,
(accessed March 8, 2015).

308Standley and Davies, Family Law, 25; Lowe and Douglas, Bromley’s Family Law, 40; D.L.A
Barker and Colin Frank Padfield, Law Made Simple, 11th ed. (London: Elsevier, 2002), 79; Lennart
Palsson, Marriage in Comparative Conflict of Laws: Substantive Conditions (London: Martinus Nijhoff
Publishers, 1981), 126; Burrows, English Private Law, 48; North, Cheshire and North Private
International Law, 335.
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3.3.1 Marriage within Prohibited Degrees

English Law prohibits the marriages between prohibited degrees of relationship as

prohibited degrees of relationship include consanguinity (relationship by blood) or

affinity (relationship by marriage). Thus, if contracting parties married within the

prohibited degree of relationship then marriage would be void under sec.11(a)(i) of the

Matrimonial Causes Act, 1973309 as Marriages with certain relatives (either by blood or

by marriage contract) is prohibited by the Marriage Act, 1949, which is amended by the

Marriage (Prohibited Degrees of Relationship) Act, 1986.310 Hence, marriage within the

degrees of relationship of consanguinity is completely prohibited. Therefore, a person is

prohibited to marry blood relatives e.g. parent, grandparent, child, grandchild, brother,

sister, uncle, aunt, nephew and niece. The prohibition of relationship as a result of

consanguinity includes full blood and half-blood relationship.311

While as concerned to affinity, the English Law imposed certain restrictions to marriage

between relations as a result of affinity, however, under certain circumstances, it permits

to marry a relation between affine. Thus, the Deceased Wife’s Sister’s Marriage Act,

1907312 relaxed the marriages within prohibitions degree of affine till 1986. After that,

the Marriage (Prohibited Degrees of Relationship) Act, 1986313 ceased to impose the

restrictions on such marriages. Therefore, a person can marry a stepparent, parent in law

or step grandparent. However, a person cannot marry stepchild except that both intended

309Matrimonial Causes Act 1973, s.11(a)(i), http://www.legislation.gov.uk/ukpga/1973/18,
(accessed December 20, 2016).

310Standley and Davies, Family Law, 25-26; Burrows, English Private Law, 48; Lowe and
Douglas, Bromley’s Family Law, 45.

311Burrows, English Private Law, 48; Lowe and Douglas, Bromley’s Family Law, 45-46.
312Deceased Wife’s Sister’s Marriage Act 1907,

http://freepages.genealogy.rootsweb.ancestry.com/~framland/acts/1907Act.htm, (accessed December 20,
2016).

313Marriage (Prohibited Degrees of Relationship) Act 1986,
http://www.legislation.gov.uk/ukpga/1986/16/section/3, (accessed December 20, 2016).
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parties are above the age of 21 and the child has never brought up at any time as a child

of the family314 in relation to that person before obtaining the age of 18.

The English Law prohibited the marriage between the parents in law and the sons in law

or the daughters in law, however, the intending person were permitted to marry parent in

law with the restriction that both intending parties are above the age of 21 years and

corresponding spouses were dead, as father-in-law cannot marry his daughter-in-law until

and unless his wife and son both were dead. Thus, this prohibition was removed after the

decision of the European Court of Human Rights as followed:

In the leading case, B and L v. United Kingdom315, daughter in law (L) and her
father in law (B) intended to marry as her marriage had ended up and the
restriction marriage between ‘in-law’ infringe their fundamental right (under
article 12 ECHR) to marry. Although, superintendent registrar refused to give
them permission because B’s son was still alive, yet ECHR permitted them to
marry.

Thus, after the decision of the European Court of Human Rights, the Marriage Act, 1949

was amended and removed the restriction on a person who wished to marry the parent or

the child of former spouse.316

The above discussion proved that English Law prohibits the marriages between the

prohibited degrees of relationship includes consanguinity (relationship by blood) or

affinity (relationship by marriage). Thus, if the contracting parties married within the

prohibited degree of relationship then marriage would be void. The marriage within

degrees of relationship of consanguinity is completely prohibited while marriages within

degrees of affinity is not completely prohibited as it imposed certain restrictions to marry

between the affine and permits to marry them under certain circumstances.

314A child who has lived in the same household as the other and been treated by the later as a child
of his or her family.

315B and L v. UL (Application No. 36536l020), [2006] 1 FLR 35.
316Burrows, English Private Law, 48; Lowe and Douglas, Bromley’s Family Law, 45-47.
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3.3.2 Legal Age

By English Law, minimum age for marriage is sixteen years and this rule is applied to

both parties when one of them is subject to English law. Thus, intended parties must have

attained the legal age of 16 years before the celebration of marriage in accordance with

the Matrimonial Causes Act, 1973, sec. 11 (a) (ii)317 and the Marriage Act, 1949, sec.

2.318 Accordingly, if contracting parties presumed that he or she has attained such legal

age but in reality they did not, then marriage will be void. Therefore, the contracting

parties cannot negate this restriction by marrying even in a foreign country. Thus, the

marriage of a British subject with a non-British subject who is under the age of 16 years

would be void in the English Law, though other one has capacity to marry according to

his own domicile and even if it takes place in a country which permits such marriages.

Thus, the British subject has no capacity to celebrate the marriage with a person who is

below the age of 16 years under sec. 1 of the Age of Marriage Act, 1929 and sec. 2 of the

Marriage Act, 1949. Moreover, the Age of Marriage Act, 1929 is applicable to a British

subject who has English domiciled either he has contracted the marriage in a foreign

country or in United Kingdom because its effects are extra-territorial, therefore, the Age

of Marriage Act, 1929 declares such marriages as void.319

The reason to take this stance is to avoid the insecurity of premature marriage and to

protect the rule of free and informed consent to marriage because socially and morally, a

person under the age is considered to be immature and at that age, education is required

317Matrimonial Causes Act 1973, s. 11 (a) (ii), http://www.legislation.gov.uk/ukpga/1973/18,
(accessed December 20, 2016).

318Marriage Act 1949, s. 2, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/2,
(accessed December 20, 2016).

319Burrows, English Private Law, 48; Probert, Family Law in England and Wales, 74; Morris, The
Conflict of Laws, 113; Lawrence Collins, Dicey & Morris on the Conflict of Laws, 12th ed. Vol.2 (London:
Sweet & Maxwell, 1993), 670.
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regardless of responsibilities, stress and physical strain of childbirth. Therefore, child

marriages are not considered good for the participants and the institution of marriage.

Consequently, this defect makes the marriages void whenever either of the party is under

16 years of age. 320

Contrary to it, under sec. 27C, marriage is deemed valid only if both parties at the time of

marriage, have attained the age of twenty-one years as mentioned in sec. 27C that:

(a) Both the parties to the marriage have attained the age of twenty-one.321

The above discussion proved that the British subject has no capacity to contract a

marriage with a person who is under the age of 16 years, thus, if a person solemnized

such marriage then it will be void. By English Law, minimum age for marriage is sixteen

years and this rule is applicable to both intended parties when one of them is British

subject either marriage had celebrated in a foreign country or in United Kingdom because

its effects are extra-territorial and not merely restricted to the marriages solemnized

within the jurisdiction of United Kingdom.

3.3.3 Consent of the Parties

The consent of the parties is a matter of capacity to celebrate a valid marriage because

marriage is voidable under the English Law when one of the parties does not validly

consent to marry, owing to duress or mistake or unsoundness of mind etc. as it is

prescribed in sec. 12(c) of Matrimonial Causes Act 1973 that:

either party to the marriage did not validly consent to it, whether in consequence
of duress, mistake, unsoundness of mind or otherwise.322

320Morris and North, Cases & Materials on Private International Law, 247-248; John Murphy,
International Dimensions in Family Law (United Kingdom: Manchester University Press, 2005), 61; Lowe
and Douglas, Bromley’s Family Law, 44-45.

321Marriage Act 1949, s. 27C (a), http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76,
(accessed November 2, 2015).
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Same was held in Vervaeke v. Smith, if the parties exchange the consents to marry

according to required formality then they get the status of married persons.323

Furthermore, sec. 146 of Civil Law prescribed that there is no marriage in the absence of

consent as it is an essential condition of the valid marriage and lacking of this condition

make the marriage invalid. Therefore, consent given under duress has no consent because

United Kingdom has ratified the Convention on Consent to Marriage, which determines

that marriage is not legally valid without full and free consent of both parties as required

consent can be expressed after due publicity, in the presence of witnesses and the

authorities who are authorized to solemnize the marriage.

In past, only threats to life or liberty or limb would constitute the phrase duress, however,

recently there is a consensus that petitioner does not need to show the specific types of

threats. While the court has the view that threats, pressure or everything which destroys

the reality of the consent and overcome the will of the individual, is forced marriages

(pressure that may be exercised to force an unwilling child to marry). Therefore, the

courts have tried to adopt the appropriate means, which can prevent the forced marriages

as Forced Marriages (Civil Protection) Act, 2007 that prescribed that force includes

coercion by threats or other psychological means. Therefore, a marriage may be annulled

due to the impediment of duress when the will of the petitioner was overcome by

whatever the nature of the pressure was on him or her. Since 2008, the court can also

grant a forced marriage protection order to protect those persons who are at risk of being

forced to marriage. For example, in P v. R324, the British Pakistani family took their

322Matrimonial Causes Act 1973, s. 12(c), legislation.gov.uk,
http://www.legislation.gov.uk/ukpga/1973/18/section/12, (accessed November 2, 2015).

323Vervaeke v. Smith, [1983] 1 AC 145, 151-153.
324P v. R, [2003] 1 FLR 661.
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daughter to Pakistan, arranged her marriage and forced her through threat of violence

where she was unable to escape due to illness, close supervision, lack of finances and

knowledge of the local area. Her mother standing behind her caused her apparent consent

during the ceremony and pushing her head to create the appearance of a nod, therefore,

marriage is clearly voidable.

In this regard, mistake will be calculated in respect of the identity of other person and not

in respect of his or her qualities or nature of the ceremony such as where a person

mistakenly believes that the ceremony was an engagement ceremony as it happened in

the case of Valier v. Valier325.

Another aspect is concerned with the unsoundness of mind as ability to give the valid

consent requires the mental capacity to do so because no one including the court can give

the consent to marriage on behalf of the other especially in case of lacking the capacity to

marry. The lack of capacity (unsoundness of mind) caused by the mental disorder or

mental illness as it is essentially required that person can understand the nature of the

marriage as he or she must be mentally capable to understand the duties and

responsibilities emerge as a result of valid marriage. Therefore, in the case of M v. B, A

and S326 where the local authority was concerned about the young girl aged 23 who

suffered a severe learning disability and her parents wanted to arrange her marriage in

Pakistan. According to the local authority, the daughter lacked the capacity to marry and

it was not in her best interests to leave the jurisdiction (UK). Therefore, Summer J held,

that the court has jurisdiction to grant an order to protect the interest of young girl.327

325Valier v. Valier, [1925] 133 LT 830.
326M v. B, A and S, [2006] 1 FLR 117.
327Probert, Family Law in England and Wales, 93-94; Standley and Davies, Family Law, 33-34;

Sonia Harris-Short, Joanna Miles and Rob George, Family Law: Text, Cases and Materials (United
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The foregoing discussion proved that the consent of the parties is a matter of the capacity

to celebrate a valid marriage because marriage is voidable under the English Law when

one of the parties did not validly consent to marry owing to duress or mistake or

unsoundness of the mind.

3.3.4 Bigamous Contract

The party of a polygamous marriage has no legal capacity to marry another person during

the subsistent of marriage when they are domiciled in England according to s.11 (d) of

the Matrimonial Causes Act, 1973328. The reason is that marriage in the English Law

contains the characteristics of monogamous relationship as the union of one man and a

woman to the exclusion of others. Therefore, it is essential that the party to a marriage is

not already married because marriage would be void in case when it is proved that one of

the parties was already married under s. 11(b) of the Matrimonial Causes Act, 1973329.

Thus, if any spouse remarries without terminating the previous marriage then the party

commits an offence of bigamy and punished by imprisonment, therefore, the spouse

required to apply for the decree of presumption of death and dissolution of marriage in

case of disappearance of other spouse or thought to be dead. Thus, when the decree of

dissolution is granted then it prevents to covert the nature of second contract as bigamous

Kingdom: Oxford University Press, 2015), 84-94; John O’Brien, Conflict of Laws (London: Routledge,
1999), 439-441; Morris, The Conflict of Laws, 121.

328Matrimonial Causes Act 1973, s. 11(d), http://www.legislation.gov.uk/ukpga/1973/18,
(accessed December 20, 2016).

329Matrimonial Causes Act 1973, s. 11(b), http://www.legislation.gov.uk/ukpga/1973/18,
(accessed December 20, 2016).
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even though the previous spouse subsequently reappears.330 As in Galloway v.

Goldstein331:

It was held that when a couple was already married to each other, then their
second marriage was declared as non-marriage and consequently it has no legal
effect.

Similarly, in Hyde v. Hyde332 and Whiston v. Whiston333, provided the authority that:

A polygamous marriage contracted outside the England by a person domiciled in
England then such marriage is void, for this purpose, only such polygamous
marriage will be void which is actually polygamous.

Consequently, an individual has no capacity to marry, if either of them is already

married, to someone else at the time of marriage ceremony under the Matrimonial Causes

Act 1973, s. 11(b) because it is an absolute requirement. However, if previous spouse has

died then it is irrelevant in such case. Thus, it means that a person whose first spouse is

still alive is not free to remarry with another person until and unless the decree of divorce

or dissolution of marriage had been issued and declared the previous marriage as void.334

The above discussion proved that the party has no capacity to polygamous marriage

within or outside the jurisdiction of England by the British subject, if either of them is

already married and if he did so then marriage would be void because it is an absolute

requirement for the validity of the marriage. Therefore, any person whose first spouse is

still alive is not free to remarry with another person until and unless decree of divorce or

dissolution of marriage had been issued and declared the previous marriage void. Thus, if

330E.I Nwogugu, Family Law in Nigeria (Nigeria: HEBN Publishers, 2014), 40; Standley and
Davies, Family Law, 25-26; Burrows, English Private Law, 49; Lowe and Douglas, Bromley’s Family Law,
47.

331Galloway v. Goldstein, [2012] EWHC 60 (Fam), [2012] 2 WLR 1003.
332Hyde v. Hyde, (1866) L.R. 1 P & D 130.
333Whiston v. Whiston, [1995] Fam 198, CA.
334Probert, Family Law in England and Wales, 74.
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any spouse remarries without terminating the previous marriage then the party may

commit the offence of bigamy and punished by imprisonment.

3.3.5 Respectively Male and Female

Another requirement is that both contracting parties must be respectively female and

male because same sex marriage is not supported, therefore, if the contracting parties are

from the same sex then marriage will be void under s.11(c) of the Matrimonial Causes

Act, 1973.335 The reason is that marriage is a relationship between two people of opposite

sex under English law. However, recent legislation permits the person to obtain the

certificate of legal gender recognition under the Gender Recognition Act, 2004, which

also includes the right to marry people of the same sex.336

The above discussion proved that contracting parties must be opposite in gender because

marriage is a relationship between two people of opposite sex.

3.4 Forms of Transnational Cross-Cultural Marriage under English
Family Law

The English legal system requires that marriage contracted between a British and non-

British subjects satisfy the rules about the forms of marriage with regard to celebration

and registration because it confers the status of the parties and issues (children) from it.337

Therefore, the English Court determines the validity of the marriage on the basis of

English Law when foreign elements either one or both are involved in it because rules are

different in various legal systems about the formalities of marriage like parental consent

335Standley and Davies, Family Law, 26-27.
336Burrows, English Private Law, 49.
337Morris and North, Cases & Materials on Private International Law, 258.
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or exposure of the intention to marry or place or manners to celebrate the marriage or

manners to register the marriage etc. For that reason, it is required that all the marriages

celebrated in England must comply to the formal requirements of the English Family

Law as it is reported in the case of De Reneville v. De Reneville338 in which Bucknill, L.J.

held that:

The law of the country where each spouse is domiciled before the marriage must
decide the validity of marriage because if it happened that laws differ then
marriage would be held valid in one country and void in other country. For this
reason, it is essential that law of one country should prevail where ceremony of
marriage took place and where parties intended to live together.339

Therefore, the transnational cross-cultural marriages are only recognized when it satisfies

the tests of the formal validity of the English Law. There are three formalities prescribed

by English Law, which are required to observe in England such as preliminary

formalities, formalities relating to the marriage ceremony and registration of marriage.340

The detail is as following:

3.4.1 Preliminary Formalities of Marriage

It is required that the parties fulfill the preliminary formalities before the celebration of

the marriage as preliminary formalities are classified into two major categories that are as

following:

A. Parental Consent

The English Legal System introduced the requirement of the parental consent as an

imposing formality. The requirement of the parental consent, which is prevailed in many

countries is that a person who is under particular age e.g. 16 or 17 (Marriage Act 1949, s.

338[1948] 100; [1948] 1 All E.R. 56, 65; [1949] 2 All E.R. 110, 115, 116.
339North, Cheshire and North Private International Law, 337.
340Christopher M. V. Clarkson and Jonathan Hill, The Conflict of Laws (New York: Oxford

University Press, 2011), 343; Morris and North, Cases & Materials on Private International Law, 236;
Probert, Family Law in England and Wales, 78; Burrows, English Private Law, 49.
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3341) must acquire the consent of parents or other relative before the marriage ceremony

because such consent is an essential formality when marriage is celebrated in England

and one of the party is under twenty one years of age. Yet lack of such consent, does not

affect the validity of the marriage, as it is an imposing formality. For that reason, every

foreign rule that requires the parental consent only affect the formal validity of the

ceremony and not the essential validity of the marriage in English Law.

In most cases, only that parent is entitled to give such consent that has parental

responsibility. Similarly, when a guardian is authorized then guardian is also entitled to

give such consent while the consent of other person or institutions is required only when

any orders e.g. special guardianship order or care order or residence order are in place. In

addition, if an adoption agency has been authorized or child has actually been placed with

prospective adopters then their consent will be required. However, if any person whose

consent is required for the marriage of the child refused to give the consent or is unable to

give it due to inaccessibility or absence or disability then the court can give such consent

and it has same effect as it had been given by the person whose consent is refused or

cannot be so obtained.342

For example, a man twenty-three old domiciled in X country intends to marry in England

while according to his lex domicilii, a person who is under twenty-five year is incapable

to marry without the parental consent. This foreign rule be ignored as a mere formality

because this rule will be applied only in X country. Thus, a leading case, Ogden v.

Ogden, where marriage was celebrated in England between British women domiciled in

341Marriage Act 1949, s.3, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/3,
(accessed December 20, 2016).

342Probert, Family Law in England and Wales, 74, 78; Burrows, English Private Law, 49; Murphy,
International Dimensions in Family Law, 38; Clarkson and Hill, The Conflict of Laws,  347; Marriage Act
1949, s.3 (1)(a)(b), http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/3, (accessed October
25, 2015).
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England and a man of nineteen years of age domiciled in France without the consent of

his parents. Under French Law, the requirement of the parental consent in marriage is

essential for a man of nineteen years but if the consent was not acquired then marriage

was voidable. However, the Court of Appeal ignored this rule and held that the parental

consent is a formality in French Law, and French Law is not applicable in this case. Thus,

English Law examined formal validity of the marriage since the parties had married

according to the formal requirements of England; therefore, such marriages are declared

valid, as its absence could not affect the validity of the marriage celebrated in England.

In Lodge v. Lodge, it was accepted that the French requirement was a mere formality as

in this case, marriage was celebrated in the Scotland between a man domiciled in

England and a woman eighteen years of age domiciled in France but she did not obtain

the parental consent under her personal law. The Court followed the case Ogden v. Ogden

and held that the marriage was valid.343

The above discussion proved that the parental consent is required in those cases where

the child is under particular age. Therefore, it is required that consent must be acquired

from the parents or the other relatives before the marriage ceremony because such

consent is an essential formality when marriage is celebrated in England. Yet lack of such

consent does not affect the validity of the marriage, as it is an imposing formality.

Respectively, every foreign rule that require the parental consent only affects the formal

requirement of ceremony and not the essential validity of the marriage in English law. In

343North, Cheshire and North Private International Law, 315; Morris and North, Cases &
Materials on Private International Law, 246; Clarkson and Hill, The Conflict of Laws 347; Morris, The
Conflict of Laws, 114; Lawrence Collins, Dicey & Morris on the Conflict of Laws, 12th ed. Vol.2 (London:
Sweet & Maxwell, 1993), 645-646.
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addition, if any person refuses to give the consent then the court can give such consent

and it has same effect as the required person had given it.

B. Publicizing the Intention to Marry

Another preliminary requirement by English Law is to publicize the intention to marry

before the solemnization of marriage, so that any legal impediment may discover before

the celebration of the marriage. Therefore, couples who wish to marry can choose any

proceedings to marry in England as they can marry according to the rites of Church of

England or under the certificate issued by a Superintendent Registrar or a license from

the Registrar-General under the Marriage (Registrar-General’s License) Act, 1970.344

For this purpose, both intended parties are required to give a notice of their intention to

marry to the superintendent registrar in the district in which each of them has resided for

previous seven days according to s. 27 (1) of the Marriage Act, 1949345 and provide the

prescribed information in the prescribe form. Thus, notice of the marriage must contains

the name, surname, place of residence, occupation, marital status, nationality of each

person and place of celebration (e.g. church or other building or premises where they

wish to celebrate their marriage in the notice) under sub-section 3 of s. 27 of the Marriage

Act, 1949.346 Moreover, such notice must accompany a medical statement according to s.

27A (2) as:

344Probert, Family Law in England and Wales, 79; Burrows, English Private Law, 49-50.
345Marriage Act 1949, s. 27 (1) (a) (b), http://www.legislation.gov.uk/ukpga/Geo6/12-13-

14/76/section/27, (accessed December 20, 2016).
346Marriage Act 1949, s.27 (3), http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76, (accessed

November 2, 2015).
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…each notice of marriage required by section 27 of this Act shall be
accompanied by a medical statement relating to that person made not more than
fourteen days before the date on which the notice is given.347

Thus, medical statement is required in such cases where any person cannot move due to

illness or disability; therefore, they required to provide the additional information.

Addition to this, notice must be accompanied by a declaration that there is no impediment

to the marriage because Superintendent Registrar cannot enter the notice of the marriage

in the marriage notice book until and unless he is satisfied that both the parties have

attained the age of twenty-one or above the age of 16 and it also accompanies the

declaration along with evidence that:

(b) he has received a declaration made in the prescribed form by each of those
persons, each declaration having been signed and attested in the prescribed
manner, specifying their affinal relationship and declaring that the younger of
those persons has not at any time before attaining the age of eighteen been a child
of the family in relation to the other.348

Thus, after receiving such declaration, the superintendent registrar enters the notice of the

marriage in the marriage notice book.349 The details of the parties will be displayed at the

superintendent registrar’s office for fifteen days, assuming that there was no objection.

After that, superintendent registrar may issue a common license after the declaration by

the contracting parties and after being satisfied that there was no impediment of kindred

or alliance or other lawful hindrance to the marriage, residence requirements have been

completed and required consents of the parties have also been obtained.350 Thus, after the

issuance of the notice, both the couples can marry within three months from the date of

347Marriage Act 1949, s. 27A (2), 27 A (4), http://www.legislation.gov.uk/ukpga/Geo6/12-13-
14/76, (accessed November 2, 2015).

348Marriage Act 1949, s. 27 B (2) (b), http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76,
(accessed November 2, 2015).

349Marriage Act 1949, s. 27B (2) (a) (b), http://www.legislation.gov.uk/ukpga/Geo6/12-13-
14/76/section/27B, (accessed October 25, 2015).

350Marriage Act 1949, s. 16 (1) (c), http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76,
(accessed November 2, 2015).
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entry of the notice in the marriage notice book according to s.31 of the Marriage Act,

1949.351

The above discussion proved that it is required by English Law to publicize the intention

to marry before the solemnization of marriage, so that legal impediment can be

discovering before the celebration of the marriage. Moreover, the intended party can

choose any proceedings to marry in England. For this purpose, intended parties give a

notice of their intention to marry to the superintendent registrar and provide the

prescribed information accompanied by a declaration. After receiving such declaration,

the superintendent registrar enters the notice of the marriage in the marriage notice book

and issue a license.

3.4.2 Formalities of Marriage Ceremony

the British and the non-British subject must celebrate the marriage in such manners

which are prescribed by the English Law as marriage ceremony itself comply certain

formalities, which are as following:

A. Place of Ceremony

The marriage ceremony must be celebrated at the place, which is approved for such

purposes because if marriage is not celebrated at the approved place or building, or

registrar office or approved premises, then it would be deemed as void or no marriage at

all. Therefore, the marriage must take place in the Anglican Church when it is celebrated

according to the rites of the Church of England except that parties obtained a special

license under the Marriage Act, 1949.

351Marriage Act 1949, s.28 (1) (a) (b) (c), legislation.gov.uk, delivered by The National Archives,
http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/28, (accessed October 25, 2015).
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Whereas, those who profess other religions can validly marry according to the rites of the

relevant religion if their place of worship has been registered and has licensed for

marriage and an authorized celebrant is also available there. However, if place of worship

e.g. temples and mosques are not registered for marriage then the couple is required to go

through a civil ceremony of the marriage. Before 1994, the civil ceremony could only

take place in the registrar office but the Marriage Act, 1994 permitted that it could be

celebrated at any premises approved by the local authority. Therefore, many hotels and

stately homes acquired the benefit of these provisions.352

The above discussion proved that the marriage ceremony must be celebrated at the

approved premises; otherwise, marriage would be void. Moreover, those who profess

other religions can validly get married according to their religion, in registered place of

worship, by authorized celebrant. However, the couple has authority to celebrate the civil

ceremony in the absence of registered place of worship.

B. The Celebrant

A further requirement is that the celebrant must be an authorized person because only an

authorized person can solemnize the marriage such as minister or official of the building,

wherein the marriage has solemnized or the superintendent Registrar. Thus, a clergyman

of the Church of England must celebrate an Anglican marriage. However, if the

contracting parties knowingly and willfully celebrate the marriage by other person who is

not registered or licensed by Holy Orders then their marriage will be void under section

352Probert, Family Law in England and Wales, 79-80.
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25 of the Marriage Act, 1949353. Similarly, when couples celebrate the civil ceremony

then it must take place before the authorized Superintendent Registrar, but if such

ceremony is celebrated in the presence of any other person, other than Superintendent

Registrar, who is not authorized, then marriage would be void if it is celebrated willfully

in the absence of such a person. In addition, other religious marriages which are

celebrated in registered buildings must be executed by authorized person; either

authorized by trustees or governing body of the building. In addition, it must be duly

notified to the Registrar General under s. 43 of the Marriage Act, 1949354 or

Superintendent Registrar under s. 49 (f) of the Marriage Act, 1949355.356

The above discussion proved that the celebrant must be an authorized person for the

celebration of the marriage. However, if the contracting parties knowingly and

deliberately solemnized the marriage by an unauthorized person who is not registered or

licensed then their marriage will be void.

C. Civil Ceremony

The civil ceremony is binding and required for the contracting parties (British or non-

British) to observe the formalities of the civil ceremony as it can also be followed by a

religious ceremony according to s. 46 of the Marriage Act, 1949. Therefore, when the

civil preliminary formalities have been satisfied, marriage can be solemnized in a

registered office or in approved premises. At the occasion of the civil ceremony, both the

353Marriage Act 1949, s.25, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/25,
(accessed December 20, 2016).

354Marriage Act 1949, s. 43, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/43,
(accessed December 20, 2016).

355Marriage Act 1949, s. 49 (f), http://www.legislation.gov.uk/ukpga/Geo6/12-13-
14/76/section/49, (accessed December 20, 2016).

356Probert, Family Law in England and Wales, 80.
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parties must declare that there is no legal impediment to the marriage and exchange the

vows. Moreover, the civil ceremony must be witnessed by at least two witnesses357 while

as concerned to approve premises, the Marriage Act, 1994 amended the Marriage Act,

1949, which permits the parties to celebrate their civil marriages in approved premises,

which have been approved by the local authorities according to the regulations declared

by the Secretary of the State. For this purpose, many hotels, castles, homes and other

places are approved premises. The Marriages (Approved Premises) Regulations, 1995

explains the process of application, registration of the approved premises and set out the

requirements for the grant of approved schedule:

1. The premises must be a seemly and dignified venue for the solemnization of the

marriages.358

2. The premises must have no recent or continuing connection with any religion, religious

practice or religious persuasion, which would be incompatible with the use of the

premises for the solemnization of the marriages.359

While Schedule 2 sets out the conditions attached to grants of approval that are as

following:

1. No food or drink may be sold or consumed in the room in which a marriage ceremony

takes place for one hour prior to that ceremony or during that ceremony.360

2. The room in which a marriage is solemnized must be separate from any other activity

on the premises, at the time of the ceremony.361

357Marriage Act 1949, s. 22, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/22,
(accessed October 25, 2015).

358The Marriages (Approved Premises) Regulations 1995, Sch.1, Regulation 5(1), s.1,
http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).

359The Marriages (Approved Premises) Regulations 1995, Sch.1, Regulation 5(1), s.4,
http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).

360The Marriages (Approved Premises) Regulations 1995, Sch.2, Regulation 6(1)(a), s.7,
http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).
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3. Any reading, music, words or performance, which forms part of a ceremony of

marriage, must be secular in nature.362

4. Public access to any ceremony or marriage solemnized in approved premises must be

permitted without charge.363

Hence, the civil marriage is not permitted anywhere e.g., there must be a roof or a

permanent structure. Therefore, the criteria of premises that it must be seemly and

dignified venue is the subject of individual’s choice as each individual has greater

opportunity to marry in such place which is appropriate and attractive. As a result of

introducing these regulations, couples also choose the civil ceremony for the purpose of

marriage and this option is now the most popular one, mainly due to the fact that a wider

choice of venues are available for civil weddings. Therefore, most stately homes and

hotels can be used as a venue.364 However, religious ceremony is not required for the

solemnization of marriage in the registrar office. 365

The above discussion proved that the civil ceremony is binding and required for

marriage. Therefore, when civil preliminary formalities have been satisfied then marriage

can be solemnized in a registered office or in approved premises because civil marriage is

not permitted anywhere else. At the occasion of civil ceremony, both the parties must

declare and exchange the vows and be witnessed by at least two witnesses.

361The Marriages (Approved Premises) Regulations 1995, Sch.2, Regulation 6 (1) (a), s.9,
http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).

362The Marriages (Approved Premises) Regulations 1995, Sch.2, Regulation 6 (1) (a), s.11,
http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).

363The Marriages (Approved Premises) Regulations 1995, Sch.2, Regulation 6 (1) (a), s.12,
http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).

364Standley and Davies, Family Law, 28; Probert, Family Law in England and Wales, 79-80;
Burrows, English Private Law, 49; The Marriages (Approved Premises) Regulations 1995 (1995 No. 510),
Explanatory Note, http://www.legislation.gov.uk/uksi/1995/510/made, (accessed October 27, 2015).

365Standley and Davies, Family Law, 27; Probert, Family Law in England and Wales, 79;
Burrows, English Private Law, 49-50; D.L.A Barker and Colin Frank Padfield, Law Made Simple, 11th ed.
(London: Elsevier, 2002), 80.
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D. Content of the Ceremony

The content of the ceremony is left on the contracting parties in case of civil marriages or

the relevant religious authorities. There are specific words that must be incorporated in

the civil ceremonies as well as those religious ceremonies, which are celebrated in

registered buildings. The parties must declare the words, which are prescribed by

statute366 that they are legally free to marry each other and take each other as husband and

wife while specific material is excluded from the civil ceremonies; therefore, religious

service is not required.367 Moreover, readings from the religious texts or singings of

hymns are not permitted.368

The above discussion proved that the content of the ceremony is left on the contracting

parties in case of the civil marriages or religious marriage. However, particular words are

incorporated in civil and religious ceremonies, which are celebrated in registered

buildings. Therefore, parties must declare the words e.g. they are legally free to marry

each other and take each other as husband and wife etc. but readings from the religious

texts or singings of hymns are not permitted.

E. Suitable Time to Marry for Intended Couple

The couple should marry only when the celebrant declares them to do so. Thus, under

the current law, it is strongly argued that the parties must married as soon as consent has

366Marriage Act 1949, s. 44 (3), 3A (Ceremonies in Registered Buildings), s. 45 (1) (Civil
Ceremonies), http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/44;
http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76/section/45, (accessed February 21, 2016).

367Marriage Act 1949, s. 45 (1), http://www.legislation.gov.uk/ukpga/Geo6/12-13-
14/76/section/45, (accessed February 21, 2016).

368Probert, Family Law in England and Wales, 81.
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been exchanged as this notion reflects the key role of consent in marriage. Respectively,

s. 4 of the Marriage Act, 1949 stated the hour to celebrate the marriage as:

The marriage may be solemnized at any time between the 8:00am to 6:00pm. 369

However, precise timing has an impact in most cases while in the case of Quick v.

Quick,370 the bride changed her mind after taking vows but before the priest’s declaration

that they were husband and wife, yet, it was too late to prevent the marriage.371

The above discussion proved that the couple should marry only when the celebrant

declares them to do so as the most suitable time is between 8:00am to 6:00 pm with open

doors in the presence of two witnesses.

3.4.3 Formalities of Registration of Marriage

The formal registration of the marriage is requisite to enable the parties to prove their

status because many rights and obligations of both parties, concerning each other and

related to the state, are based upon such contract. Therefore, legislation imposes a duty on

clergyman or superintendent registrars to register the marriage and charge the registration

system. The received certified copies of entries given in the General Register Office are

the evidence of the marriage.372 Although it is required that all the marriages celebrated

in England should be registered, however, validity of the marriage is not affected by non-

registration of marriage because the parties are already married by fulfilling the formal

and essential requirements and completing the service by assuming that there was no

369Marriage Act 1949, S. 4, http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76, (accessed
November 2, 2015).

370Quick v. Quick, [1953] VLR 224.
371Probert, Family Law in England and Wales, 81.
372Burrows, English Private Law, 50.
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impediments, thus, validity of the marriage could not be affected by the later events or

non-events. The reason is that validity of the marriage may be affected by the failure to

comply with other formalities specify as formal requirement and capacity to marry as

some of the statutory requirements are directory instead of obligatory, thus, failure to

comply with such requirements does not invalidate the marriage likewise in the case of

Ramos v. Ramos, where failure to register a marriage that was required by the lex

domicilii did not affect the validity of the marriage.373

The above discussion proved that the formal requirement of the registration of marriage

is mandatory to enable the parties to prove their marital status so as to acquire many

rights and obligations, concerning each other and related to the state as these are based

upon such contract. However, validity of the marriage is not affected by non-registration

of marriage because parties are already married by satisfying the formal and essential

requirements of the marriage.

3.5 Position of Transnational Cross-Cultural Muslim Marriages under
English Law

As far as English Family Law is concerned, all family matters concerning the validity of

marriage, custody and maintenance of the children are governed by the statute and the

common law of England and exclusively special Family Law Judges in the Family

Division of the High Court and the Country Courts deal these matters because the

English Law considers it as a matter of public policy. Therefore, according to them,

Family Law should be subject to the sole jurisdiction of an English Family Law.

Consequently, judges applied a unified and single set of legal principles to all regardless

373Probert, Family Law in England and Wales, 81-82; Ramos v. Ramos, (1911), 27 T.L.R. 515.
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of race, ethnicity and culture.

The English Law upholds the matrimonial capacity, and explains the procedure and

manners to celebrate and register the marriage within the Jurisdiction of England under

the Marriage Act, 1949 and the Marriage Causes Act, 1973.374 In this regard, the

Matrimonial Causes Act, 1973 describes the eligibility criteria to marry, validity of

marriage between a British or a non-British nationals and explains the condition to

declare a marriage void under section 11 or voidable under section 12,375 whereas the

Marriage Act, 1949, outlined the procedure and manners to celebrate and register the

valid marriage between a British and a non-British subjects or between a English British

and a British (have dual nationality) subjects . Thus, English Family Law recognized the

civil ceremony and declared that an authorized person in the presence of licensed

registrar and witnesses can hold the ceremonies in the approved premises and

matrimonial capacity and forms should be judged according to the Marriage Act,

1949. However, the religion is not an impediment to celebrate the marriage under article

9 and 14. Therefore, transnational cross-cultural marriages are warmly accepted in United

Kingdom while conversion to another faith is considered as personal choice as this right

is guaranteed under article 9 clause (1) & (2) of the Convention for the Protection of

Human Rights and Fundamental Freedoms.376

Similarly, the Foreign Marriage Act, 1892, amended by the Foreign Marriage Act,

1947377, may be cited as Foreign Marriage Acts, 1892 to 1947 and the Foreign Marriage

374http://www.legislation.gov.uk/ukpga/1973/18/contents, (accessed March 8, 2015);
http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/76, (accessed March 8, 2015).

375North, Cheshire and North Private International Law, 348-349.
376Probert, Family Law in England and Wales, 26.
377Foreign Marriage Act 1947, Ss. 5, 6, http://www.legislation.gov.uk/ukpga/Geo6/10-11/33,

(accessed November 2, 2015); Foreign Marriage Act 1947, s. 7(1),
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Order, 1970378 permits a British subject to celebrate the marriage with a non-British

subject outside the England, such marriage may be recognized as valid in England as it

was celebrated in England if it completes the requirement of the English Law. Therefore,

it is required that intended parties celebrate their marriage, which is prescribed under the

Foreign Marriage Act, 1892 to 1947.379 Accordingly, the Foreign Marriage Act, 1892 to

1947 prescribes the matrimonial capacity, forms, and manners to celebrate and register

the Marriages.380

Thus, it is required to celebrate the civil ceremony in a registered building by employing

the English words in the presence of two witnesses along with registrar under English

Law. However, it is deemed as complicated for Muslims because words of an Islamic

marriage must be in Arabic other than English as such words are unacceptable to

Muslims while parties of other religions required such words other than English, which

are more familiar to them. Likewise, the words of marriage are required to express in the

presence of each party but it is problematic for Muslim as bride and groom may be

separated during the marriage ceremony and her guardian gives consent of the bride.

http://www.legislation.gov.uk/ukpga/Geo6/10-11/33/section/6;
http://www.legislation.gov.uk/ukpga/Geo6/10-11/33/section/7, (accessed November 2, 2015).

378The Foreign Marriage order 1970/1539, s.3(1)(a)(b)(c)(d), see North, Cheshire and North
Private International Law, 319; Morris and North, Cases & Materials on Private International Law, 229.

379Matrimonial Causes Act 1973, s. 14 (1) (2),
http://www.legislation.gov.uk/ukpga/1973/18/section/14, (accessed November 2, 2015); Foreign
Marriage Act 1892, s. 1, http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/1, (accessed
November 2, 2015).

380Foreign Marriage Act 1892, ss. 1, 11 (2) (a) (b) (c), 2, 3, 4 (1), 7 (a) (c), 8 (1) (2) (a), 8 (2) (a), 8
(3), 9 (2), 18 (1), http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/1;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/2;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/3;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/4;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/7;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/8;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/9;
http://www.legislation.gov.uk/ukpga/Vict/55-56/23/section/18, (accessed November 2, 2015); North,
Cheshire and North Private International Law, 320.
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Moreover, when a party is under age and marriage takes place then it is valid marriage

under the Islamic law but void under the English Law. Additionally, an Islamic marriage

is purely a civil contract but it is a sacramental in Christian traditions. The civil ceremony

is obligatory and religious ceremony is optional under the English Law while civil

ceremony is not required in Islamic law except the religious one. Similarly, venue of the

civil ceremony is more important and home is unacceptable venue under the English

Law.381

Under English Law, marriage would be void if any party stand within prohibited degrees

of relationship or belong to same sex, or contracted a polygamous marriage or when one

of the parties did not validly consent to marry owing to duress, mistake, or unsoundness

of the mind because these matters are related to the capacity of the party. However, under

Muslim Law, these matters are related to the essentials of marriage. Under English Law,

same sex marriage is permitted but it is not permitted in Islam, Likewise consent of the

party is significant but guardian can validly give his consent on behalf of his minor child

as parental consent is essential requirement and lacking of such consent effect the status

of marriage under Islamic Law while under English Law parental consent is required

only in the case where child is under legal age and only that parent is entitled to give such

consent who has parental responsibility but it does not affect the status of marriage as it is

mere formality.

Moreover, variation of religion is an impediment when contracting parties belong to

different religious denomination because marriage between a Muslim man and a

Christian woman is permitted under Muslim Law and could only be solemnized before a

381Robin Griffith-Jones, Islam and English Law: Rights, Responsibilities and the Place of Shar┘‘a
(United Kingdom: Cambridge University Press, 2013), 125-128.
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Marriage Registrar but Muslim woman cannot marry a non-Muslim, this bar of

incapacity exist under Muslim law while a British subject has capacity to marry any

person regardless of religion or ethnicity either male or female under English Law

because religion or conversion is considered as personal issue under English Law.

In the same way, formalities are different under English Law and Islamic Law e.g. nature

of the marriage is also different as polygamous marriages are permitted under Islamic

Family Law while monogamous marriages are permitted under English Law. Thus, many

Muslim couples domiciled in England solemnized religious marriage in the mosque or at

home or in the offices of shar┘‘ah council who are not considered as married under

English Law. Therefore, they cannot obtain divorce or claim any relief from English

courts nor courts have jurisdiction to award financial relief in case of separation except

the issue of the children.382 Thus, English Domestic Law determines the formalities

required to enter into a valid marriage when wedding takes place in England. Under

English Law, spouses are bound to support each other even after the separation and they

cannot terminate the marriage without English divorce law.383

Lastly, registration of the Muslim marriage is required but non-registration does not

affect the validity of the marriage whereas English Law enable the parties to prove their

marital status through registration, but validity of the marriage is not affected by non-

registration as parties are already married by satisfying the formal and essential

requirements.

382Griffith-Jones, Islam and English Law: Rights, Responsibilities and the Place of Shar┘‘a, 125-
128.

383Shafqat, The Muslim Marriage, Dower & Divorce, 84-85.
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3.6 Conclusion

From the preceding discussion, it can be concluded that English Law recognized and

acknowledged the transnational cross-cultural marriages between a British and a non-

British subjects in UK. However, no particular statute law deals the transnational cross-

cultural marriages in UK because each individual in England is the subject of sole

jurisdiction of an English Family Law; therefore, judges of Family Court applied a

unified and single set of legal principles to all regardless of religion or culture or

nationality.

There are significant factors that have contributed to constitute a valid transnational cross-

cultural marriage between a British and non-British subjects of divergent culture under

English Family Law. Therefore, it is required that transnational cross-cultural marriages

should be celebrated under English Law according to the prescribed manners. In this

regard, only English Law can determines the validity of marriage between a British and a

non-British subject by providing rules about the matrimonial capacity and the forms of

marriage. Therefore, it is required that rules must be tested by lex loci celebrationis with

regards to form and capacity because it confers the status of the parties and issues

(children) from it as foreign incapacity is disregarded under English Law. Accordingly, it

is essentially required to meet the tests of matrimonial capacity (i.e. minimum permitted

age, consent of the parties, close relation with each other or monogamous contract or sex

of the party) and the formal requirements (i.e. parental consent or publicizing intention or

manners to celebrate or register the marriage), prescribed by English Family Law.

Therefore, it is required that transnational cross-cultural marriages celebrated in England

satisfy the matrimonial capacity and the forms of marriage under English Law.
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Chapter 4: Cross-Cultural Custody Disputes in Shar┘‘ah and
Pakistani Family Law

4.1 Introduction

The preceding chapter primarily focuses on the essential requirements to celebrate the

transnational cross-cultural marriage under the English law while present chapter would

dilate on crucial issues stemming from the cross-cultural custody disputes under Shar┘‘ah

and Pakistani Family Law consequent to separation of cross-cultural parents. Thus,

questions include; how cross-cultural custody disputes are regulated under Shar┘‘ah? In

addition, how such cross-cultural custody disputes are settled under the Guardian and

Wards Act, 1989? And under which principles, judges of Pakistani Courts interpret the

legal doctrine, “welfare of the child”? And, as to how the jurists determine the eligibility

of the guardian and which criteria are being applied for such purposes in the Pakistani

Courts? Whether the kit┐b┘yyah mother and her relatives have right to retain the custody

of the Muslim child under Shar┘‘ah? What is the duration of ╒a╔┐nah under the

supervision of the Muslim father and the kit┐b┘yyah mother in Shar┘‘ah and Pakistani

Family Law? In so far, what is the position of the child’s wishes to select any parent as

guardian under Islamic and Pakistani Family Law? And whether the child has right to

choose the kit┐b┘yyah mother as guardian? Does non-Muslim mother is permitted to raise

the Muslim child according to her faith under Shar┘‘ah? How do Courts of Pakistan

decide whose religion the child will follow in case where parents belong from divergent

faith? Which place is suitable for the custody of the child? Does any parent can remove the

child from one place to another with or without the consent of other parent under Shar┘‘ah
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and Pakistani Family Law? Whether the criminal liability is inflicted on the Muslim

father when he travels with his child from one place to another and will he be considered

as kidnapper of his own child? How Pakistani Family Law does addresses the issue of the

improper removal of the child from the habitual place and custody of the child? Whether

the non-Muslim mother is entitled to retain the custody of the Muslim child in non-

Muslim state? What is the inclination of the Pakistani Court for the recognition and

enforcement of the foreign custody orders in Pakistan?

4.2 Cross-Cultural Custody Disputes in Shar┘‘ah and Pakistani Family
Law

The children are attached with parents; therefore, when social relationship between

parents break up then it affects the child’s evolving personality and his enshrined rights.

There are five basic rights which a child possessed namely parentage (nasab), custody

(╒a╔┐nah), maintenance (nafqah), fosterage (ra╔┐‘) and guardianship of the person and

the property (wil┐yah). The prime concern in this work is to discuss the significant issue

concerning the custody (╒a╔┐nah) of the child. The Islamic Law explained the rights of the

children particularly ╒a╔┐nah of the child born from the Muslim father and the kit┐b┘yyah

mother. These children are considered Muslims and presume to follow the religion of the

father. The termination of cross-cultural marriages gravely affects the ╒a╔anah (custody)

of the child including responsibility of his nurturement, well-being, education including

religious knowledge, maintenance, medical, discipline, residence, and travelling rights

especially when both of the parents have divergent faith and nationality.
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4.2.1 Cross-Cultural Custody Disputes in Shar┘‘ah

The term ╒a╔┐nah is derived from the root word ╒a╔ana, which means to embrace or to

hug someone. Thus, the word “ َِحْضن” with diacritical mark above “╒” means to protect the

child from injurious things while the word “ ِِحْضن” with diacritical mark beneath “╒” means

lap. Albeit, the term ╒a╔┐nah literally means rearing, or upbringing, or raising or nursing

the minor while technically it means custody of the minor by the one who has right to care

him. The term ma╒╔┴n is employed for the infant who is placed under the supervision of

╒┐╔inah while phrase ╒┐╔inah is employed for the woman who takes care of the child.

Thus, it means to protect the minor384, lunatic and insane from the harmful things who

cannot independently manage his affairs and additionally provide him/her lodging,

maintenance (e.g. food, drink, dress, bed and other necessities of life) and training

(washing hand, head, clothes) etc.385

4.2.2 Cross-Cultural Custody Disputes and Guardians & Wards Act 1890

The term custody is not defined in the Guardians & Wards Act, 1890 except the term

guardianship which is used for the person who can care the child and is also known as

custodian. The term custody is defined in various case laws as in case of Juma Khan v.

384Minor means a person who did not attain the majority age and is unable to look after himself.
385Dr. Mu╒ammad Raww┐s Qal‘aj┘, and Dr. ╓┐mid ╗┐diq Qunaib┘, Mu‘jam Lughat Al-Fuqah┐’,

(Karachi: Idara al-Qur’┐n & al-‘Ul┴m al-Isl┐m┘yyah, n.d), 181; Ibn ‘└bid┘n, Radd al-Mu╒t┐r ‘al┐ al-Durr al-
Mukht┐r, 2/633; K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/40; Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar
S┘d┘ Khal┘l, 4/207; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/452; Samayk┘ al-
Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 7/502-503; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘,
5/495-496; Dr. Celal Erbay,  “An Analysis of Islamic Law regarding the Attainment of the Mature Human
Element,” Hamdard Islamicus Quarterly Journal of Studies and Research in Islam xxiv, no. 1 (January-
March 2001): 17.
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Gul Ferosha,386 the Peshawar High Court held that custody means “actual or constructive

possession of the minor for the purpose of protection and upbringing”. However, the

custody for the purpose of jurisdiction means actual custody and not the constructive

custody387 while “protection denotes” the meaning of preservation and “care” denotes the

meaning of responsibility with the intention to promote the welfare of the child.388

Similarly, in Sultana Begum v. Mir Afzal,389 it was maintained that custody means,

“upbringing of the minor child by the mother or someone legally entitled to it”.

However, there is no statute law, which addresses the issue of cross-cultural custody

disputes in detail except the Guardians and Wards Act, 1980,390 which deals with the

issues of the guardianship of person and property of the minor. The reason is that in

Pakistan, the term guardianship, custody is used interchangeably, and provisions of the

guardianship over a person are applied on the custody matters because statute law and

case law do not distinguish between the terms ╒a╔┐nah (custody) and wil┐yah

(guardianship) except the Islamic Law, which elaborates it amply. Therefore, the courts

also use these terms interchangeably and considers that custody is a kind of guardianship

and consequently the distinction between custody and guardianship is blurred in the case

law.391 Consequently, the custody disputes are partly regulated by the Guardians and

Wards Act, 1890 and partly by the case law. In this regard, s.4 of the Guardians and

Wards Act, 1890 defines the term guardian as “a person having the care of the person of a

386Juma Khan v. Gul Ferosha, PLD 1972 Peshawar 1.
387Mahmood, The Code of Muslim Family Laws, 359; Mst. Atia Waris v. Sultan Ahmed Khan and

others, PLD 1959 Lahore 205.
388Mahmood, The Code of Muslim Family Laws, 438; PLD 1968 Karachi 774.
389Sultana Begum v. Mir Afzal and others, PLD 1988 Karachi 252.
390Shaheen Sardar Ali, Gender and Human Rights in Islam and International Law (Boston:

Kluwer Law International, 2000), 139.
391Balchin, A  Handbook on Family Law, 149, 156; Farooq Azam v. Additional District judge,

Gujrat, 1993 CLC Lahore 1204; Mst. Sultana Begum v. Muhammad Shafi, PLD 1965 Karachi 416;
Mahmood, The Code of Muslim Family Laws, 383.
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minor or of his property or of both his person and property”.392 The concept of the

guardian in the Guardian Act is also used in the sense, which includes the person who has

the custody of the minor393, which can be enforced through the judicial proceedings.394

There are other statute laws, which can affect the custody and guardianship such as the

Majority Act, 1875, the Punjab Court of Wards Act, 1903 and the Civil Procedure Code,

1908. However, most significant among them related to the custody of the child is the

Guardians and Wards Act, 1890.

The In Pakistan, statute law deals the issues of the guardianship and custody because

Family Law is the combination of statutory law and Muslim Personal Law. Therefore,

due to lack of detailed legislation, the judges in Pakistan enjoy a great amount of

discretion for the interpretation of the existing laws. In exercising this discretion on some

occasion, they refer to the Islamic law and on others to English concept of equity, justice

and good conscience.395

Yet, the Guardians & Wards Act, 1890 sets out the framework for the court to consider

the cross-cultural custody disputes. Therefore, s.7 empowers the Guardian Court to make

an order for guardianship of a person while s.10 states the required particulars, which are

essential to make an application such as age, sex, religion, name, marital status, date of

birth, ordinary residence of the minor likewise same particulars are required for the

proposed guardian including near relation with the minor, qualification, name of

392The Guardians and Wards Act, 1890, s. 4 (2),
http://bdlaws.minlaw.gov.bd/sections_detail.php?id=64&sections_id=19359, (accessed February 6, 2016).

393Mst. Ayesha Naseer v. District and Sessions Judge Pakpatan Sharif, 2011 YLR Lahore 78;
Muhammad Rasool Khan v. Mst. Masroon Bibi, 2010 CLC 1078; Mst. Niaz Bi v. Fazal Ilahi, PLD 1953
Lahore 442.

394Mahmood, The Code of Muslim Family Laws, 359.
395Martin Lau, The Role of Islam in the Legal System of Pakistan (Boston: Martinus Nijhoff

Publishers, 2006), 211; Mahmood, The Code of Muslim Family Laws, 358; Mahdi Zahraa and Normi A.
Malik, “The Concept of Custody in Islamic Law,” Arab Law Quarterly 13, no. 2 (1998): 156-157.
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residence, nature of application, grounds to claim, declaration of willingness of the

proposed guardian along with the signature and the two witnesses who attested it. The

s.17 explains the necessary factors, which are essentially required to appoint a guardian

keeping in view the welfare of the child while s.24 declares the duties of the guardians

such as health, maintenance, education and other significant matters. Only s.25 explicitly

addresses the custody issues such as s.25 (1) declares that if a child is removed under the

custody of the guardian and Court considers that it will be for the welfare of the child

then the child will be returned under the custody of the guardian and for the purpose of

enforcement of order, the court may arrest the child and deliver him into the custody of

the guardian.396

The above discussion proves that issue of cross-cultural custody dispute does not come in

the ambit of Guardians and Wards Act but it deal the issue under the Guardians and

Wards Act, which too provides a framework to address this issue. Moreover, there is no

sharp distinction between the concept of guardian and custody under the statute law of

Pakistan except the classical law, which makes a sharp difference by discussing these

issues under the title of ╒a╔┐nah (custody) and wil┐yah (guardian). Due to lack of

detailed law, the judges exercise vast discretion by interpreting the provisions of the

Guardians Act, sometime according to Islamic law and sometime by using the principle

of equity, justice and good conscience.

396The Guardians and Wards Act 1890, http://www.ma-
law.org.pk/pdflaw/The%20Guardian%20and%20Wards%20Act.pdf, (accessed November 14, 2015).
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A. Welfare of the Child

The court primarily under the Guardians and Wards Act, 1890 appoints the custodian by

giving the paramount consideration to welfare of the child.397 Although general principle

is that the father is a natural guardian of the minor and has preferential right of custody

but it is always subject to the welfare of the minor, which is prime consideration in

determining the question of the custody of the minor.398 The word ‘welfare’ means

material, intellectual, moral and spiritual well-being. The moral or religious welfare of

the child may also be included in it.399 Similarly, in some cases, the matters or aspects

pertaining to comfort, health, moral and spiritual well-being of a child also considered

part of it. Sometimes, adequate and undisturbed education of the minor may also form

part of it.400Essentially the guiding principles are laid down under s.17 of the Guardians

and Wards Act, 1890 in order to secure the welfare of the child. These principles are at

least nine in number, s. 17(1) of the Guardians and Wards Act, 1890 states that

paramount consideration is the welfare of the minor401 while s.17(2) of the Guardians and

Wards Act, 1890 states the guiding principles to determine the welfare of the child which

are as followed:

Age, sex, religion of the minor, character and capacity of the proposed guardian
and his nearness of kin to the minor, wishes if any of a deceased parent, and any
existing or previous relations of the proposed guardian with the minor or his
property.

3972005 YLR 547.
398PLJ 2005 SC 33.
399Feroze Begum v. Muhammad Hussain, 1983 SCMR 606; Rahimullah Ch v. Helali Begum,

1974 SCMR 305; also see, AIR 1944 Calcutta 433.
400Ms. Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110; Mrs. Marina Pushong v.

Derick Noel Pushong, PLJ 1974 Lahore 385.
401Fazlur Rahman, “A Survey of Modernization of Muslim Family Law,” International Journal of

Middle East Studies 11, no. 4 (Cambridge University Press, 1980): 462; Ra╒m┐n, A Code of Muslim
Personal Law, 1/744-745.



134

The s. 17 (3) of the Guardians and Wards Act, 1890 declares, “if the minor is old enough

to form an intelligent preference, the court may then consider that preference”. These

tests are laid down under ss.17 and 25 of the Guardians and Wards Act, 1890 and are

equally relevant in considering the welfare of the minor. Therefore, an arduous duty falls

upon the court to arrive at a just conclusion to assure the welfare of the minor.402

As it was held in the case of Ayesha Tahir Shafiq v. Saad Aman Ullah Khan,403 that

paramount consideration is the welfare of the minor and not the custody with the mother

or the father or both. Therefore, real duty of the court is to find out the welfare of the

minor and for this purpose, there are large number of factors, which have to be taken into

consideration with reference to real concept of welfare of the minor such as health,

education, religion, sex, age, mental affiliation of the minors with custodians and

expected effects of remarrying by the parents upon the minor etc.404

The emphasis on the principle of ‘best interests of the child’ (introduced by the Guardians

and Wards Act, 1890) remains priority throughout the declaration of the custody issues in

Pakistan. Therefore, the Guardians Courts keep the welfare of the minors constantly in

mind while determining the custody and act with the object of promoting their interest.

Moreover, the courts may change or modify their orders in suitable circumstances at any

time for the purpose of better supervision of the child, as it is clear from s. 25 of the

402Akbar Bibi v. Shaukat Ali, 1981 CLC 78; The Guardians and Wards Act 1890, s.17(1)(2)(3),
http://bdlaws.minlaw.gov.bd/print_sections_all.php?id=64, (accessed February 4, 2016); Nazeem
Ghoolam, “Interpretation of the Best Interests Principle in Islamic Family Law,” paper presented at World
Congress on Family Law and Children’s Rights (Cape Town: University of South Africa, 20-23 March
2005),  6-7, http://gethosted.co/~worldc/wp-content/uploads/2014/08/424-goolam2005.pdf, (accessed
January 6, 2016); Balchin, A Handbook on Family Law in Pakistan, 160; M. Farani, Manual of Family
Laws in Pakistan (Lahore: Lahore Law Times Publications, 1999), 790-791, 803-804.

403Ayesha Tahir Shafiq v. Saad Aman Ullah Khan, PLD 2001 Karachi 371; also see, Rani v. Bilal
Ahmed, 2000 MLD 1967; S. M Aslam v. Rabi Akhtar, 1996 CLC 1.

404Mahmood, The Code of Muslim Family Laws, 376; Farani, Manual of Family Laws in Pakistan,
790; Fyzee, Outlines of Muhammadan Law, 198.
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Guardians and Wards Act, 1890. When a guardian is appointed or custody of a child is

entrusted by a court to somebody, the court acts as a representative of the state under

whose care such a child is placed.405

In all custody cases, the welfare of the child is a paramount consideration as in case of

Mst. Nazli v. Muhammad Ilyas,406 the Lahore High Court observed that welfare of the

child depends on the facts and circumstances of each case. The court declared education,

health, good upbringing, better environment, ability of the parent to protect the interests

and welfare of the child, his/her love and affection for the child and happiness of the

child in living with that person as criteria for determining the welfare of the child.

The principle of the welfare overrides the other consideration while determining the

custody as this concept was laid in, in an earlier case of Bakhsh v. Ghulam Fatima,407

where it was held that welfare of the minor remains the dominant consideration. In

another case, Feroze Begum v. Muhammad Hussain,408 Supreme Court held that “the

overriding and paramount consideration is always the welfare of the minor” but the father

being legal guardian cannot compel the Court to pass an order in his favour unless it is in

the welfare of the child. For this purpose, the custodian is responsible to look after the

minor concerning health, education and support the child in all respects.409 In this regard,

the court observes every matter related to a minor that what is in the child’s interest,

therefore, the court will not consider the parent’s rights but it focuses on the minor’s

welfare in the issue of the custody.

405Zainab Tiwana v. Aziz Ahmed Warraich, PLD 1967 Lahore 977; Mahmood, The Code of
Muslim Family Laws, 418.

406Mst. Nazli v. Muhammad Ilyas, 2010 MLD Lahore 477.
407Bakhsh v. Ghulam Fatima, PLD 1958 Peshawar 26.
408Feroze Begum v. Muhammad Hussain, 1978 SCMR 299.
409The Guardians and Wards Act 1890, s. 24,

http://bdlaws.minlaw.gov.bd/print_sections_all.php?id=64, (accessed February 4, 2016).
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The courts while applying the welfare principle quite often deviate from the principles set

down by classical jurists. Therefore, when interests of the minor contradict with the rules

of Islamic law then preference is given to the minor’s interests.410 As in the case of

Mohammad Bashir v. Ghulam Fatima,411 custody of a child was given to the mother who

had remarried to a stranger. The court justified its deviation from the rules of Islamic law

by stating that the welfare of a minor is a paramount consideration. If in any case, there is

contradiction between welfare of the child and rules of Personal Law, and invariably the

former prevails. Repeatedly, it was held in various cases that the court would make each

and every decision after considering what was in the interests of the minor in that

particular situation.412 The decisive factor in the cases of the custody should be the

welfare of the child and not the welfare of the parents.413

In Marina Pushong v. Derick Noel Pushong,414 the Lahore High Court enlisted the

factors which should be taken into consideration while deciding the welfare of the minor

such as financial status of the guardian, child’s preference if he is capable to make one,

child’s needs, accommodation, standard of living of the person and capacity of the

appointed guardian which includes ability to uphold the physical, moral, psychological

well-being of the minor and maintenance.415 Similarly, in other cases, enlisted factors

include child’s health, education, physical, mental and psychological development. The

410David Pearl, A Note on Children’s Rights in Islamic Law, Children’s Rights and Traditional
Values, ed. Gillian Douglas and Leslie Sebba (Aldershot, Ashgate Publishing Ltd., 1998), 90.

411Mohammad Bashir v. Ghulam Fatima, PLD 1953 Lahore 73.
412Mst. Tahera Begum v. Saleem Ahmed Siddiqui, PLD 1970 Karachi 619; Chiragh Bibi v.

Khadim Hussain, PLD 1967 Lahore 382; Mst. Zebu v. Mize Gull, PLD 1952 Peshawar 77.
413PLD 1963 Karachi 839.
414Marina Pushong v. Derick Noel Pushong, PLD 1975 Lahore 793.
415Ghoolam, “Interpretation of the Best Interests Principle in Islamic Family Law,” 6-7.



137

minor’s comfort, spiritual and moral wellbeing along with his/her religion is also

considered.416

Thus, courts have developed the presumption that the minor’s welfare lie in granting the

custody in accordance with the Personal Laws of the child as in the case of Atia Waris v.

Sultan Ahmad Khan,417 Mahmud J stated that:

In considering the welfare the court must presume initially that the minor’s
welfare lies in giving custody according to the dictates of the rules of personal
law but if circumstances clearly point out that his or her welfare lies elsewhere or
that it would be against his or her interest, the court must act according to the
demand of the welfare of the minor.

In the case of Zohra Begum v. Latif Ahmad Munawwar,418 it was held that it is

permissible for the courts to differ from the rules of the custody as stated in the textbooks

on Muslim Personal Law because there is no Qur‘┐nic injunctions on the point and the

courts, which have taken the place of the q┐╔┘ can, therefore reach their own decisions by

the process of the ijtih┐d. Therefore, it is permissible to depart from the rules if its

application would prejudice the welfare of the child.

The courts have adopted different approaches to interpret the term ‘welfare’ by

considering different principles even in the foreign custody cases as in the case of Ms.

Lousie Anne Failey v. Sajjad Ahmed Rana,419 where it was held that the custodian mother

has right to take the child and Scottish Court is competent to decide the question of the

416Mehtab Mirza v. Mst. Shazia Mansoor and 2 others, 2005 MLD Lahore 256; Abdul Razzaque v.
Dr. Rehana Shaheen, PLD 2005 Karachi 610; Maryam Zohra v. Younas Jamal, 1986 CLC 1857; Aisha v.
Manzoor Hussain, PLD 1985 SC 436; Ms. Christine Brass v. Javed Iqbal, PLD 1981 Peshawar 110; Zahid
Mehmood v. Rehana, 1980 CLC 1027; Feroze Begum v. Muhammad Hussain, 1978 SCMR 299; Mrs.
Marina Pushong v. Derick Noel Pushong, PLJ 1974 Lahore 385.

417Atia Waris v. Sultan Ahmad Khan, 1959 PLD Lahore 205.
418Zohra Begum v. Latif Ahmad Munawwar, 1965 PLD Lahore 695; also see, ‘└lamg┘r

Mu╒ammad Ser┐judd┘n, Shar┘‘ah Law and Society: Tradition and Change in South Asia (New York:
Oxford University Press, 2001), 26, 28.

419Ms. Lousie Anne Failey v. Sajjad Ahmed Rana, PLD 2007 Lahore 293.
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welfare of the child. In the case of Peggy Collin v. Muhammad Ishfaque Malik,420 the

custody of the minor was given to her Christian mother; however, credentials of both

parents were evaluated with reference to the welfare of the minor. In another case,

Gulbahar v. Suhail Butt,421 right of both parents to maintain the contact with the child is

upheld subject to the welfare of the minor.

Those parents, who are European British subjects, among them, the mother is to be

preferred for the custody of the child either male or female, especially in tender age while

preference should be given to the father when the child reached at such age where he

required the education and preparation for labour and business.422 Respectively, a mother

may be deprived from the custody of a minor daughter if circumstances demand so and

the custody of the son may not be handed over to the father even after attaining the age of

seven years if circumstances proves that it is contrary to the child’s welfare.423 Moreover,

in the case of remarriage of the mother, the custody may be awarded to the child’s mother

to avoid creation of sentimental problems for the child.424

The above discussion proved that the Guardian Court might appoint the custodian by

giving paramount consideration to the welfare of the child as welfare means moral and

religious wellbeing of the child. However, statute law provides guiding principle to

determine the welfare of the child. Therefore, the Guardian Courts keep the welfare of the

minors constantly in mind and act as a representative of the state under whose care such a

child is placed.

420Peggy Collin v. Muhammad Ishfaque Malik, PLD 2010 Lahore 48.
421Gulbahar v. Suhail Butt, PLD 1994 Lahore.
422Marina Pushong v. Derick Noel Pushong, PLD 1975 Lahore 793.
423Sughra Begum v. Ashfaq Ahmed Butt, PLD 1981 Lahore 393; Ali Akbar v. Kaniz Maryam,

PLD 1956 Lahore 484.
424Rukhsana Malik v. Abdul Aziz, PLD 2004 Lahore 801; Mrs Ghazala Yamin v. M. Yamin ,

1987 MLD 2940; Mahmood, The Code of Muslim Family Laws, 363-364, 426; Farani, Manual of Family
Laws in Pakistan, 791.
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B. Access/Visitation Right

The parent who does not have the custody has visitation rights, however, the Guardians

and Wards Act, 1890 is silent about this issue, yet, s. 5 of the West Pakistan Family

Courts Act, 1964425 states that the non-custodian parent has right to file a suit for the

visitation or access to the child. Therefore, if custody is awarded to the mother then the

father has right to file a suit to demand the visitation right on regular basis or vice

versa.426

4.3 Criteria for the Appointment of Guardian in Shar┘‘ah and Pakistani
Family Law

The jurists determine certain criterion for the appointment of the guardian (either male or

female) and all the Jurists are agreed on this point that the guardian must satisfy these

conditions to acquire the custody of the child.427

The significant condition is that the guardian must be a Muslim and have the same religion as

of the child. In this regard, ╓anaf┘ jurists said the kit┐b┘yyah mother stand on equal position

with Muslim mother for the custody of the minor until the child acquired the religious

discretion as ╒a╔┐nah is based on kindness. Later, the child would be removed from her

custody due to the possibility of the harm. In this regard, Ab┴ Bakr A╒mad bin ‘Al┘ al-R┐z┘

said she is entitled to the custody of the minor girl and boy until they acquire the religious

discretion, and thereafter, her right would be forfeited on the grounds  that she may

425The West Pakistan Family Courts Act 1964, Sch, pt.I, s.5,
http://www.ljcp.gov.pk/Menu%20Items/Reports_of_LJCP/08/73.pdf, (accessed February 4, 2016);
http://punjablaws.gov.pk/laws/177.html, (accessed February 4, 2016).

426Laique Ali v. Noushin Murad, 1991 CLC 605; Asma v. D.J.Sialkot, 1988 SCMR 1430; Najma
Parveen v. Ihsan-ur-Rehman, 1988 CLC 2196; Khalida Bahadur v. Muhammad Ijaz Hussain, 1980 CLC
1404.

427Ra╒m┐n, Majm┴‘a Qaw┐n┘n-e-Isl┐m, 3/895.
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influence to educate her religion to the child. However, if there is a fear that she may feed

him/her pork or wine, then do not remove the child from her custody but restrict her to reside

with the Muslim community. Moreover, if the mother is non-believer then the child (either a

boy or girl) would be removed from her custody when he or she attains the discriminating

age because the child is a Muslim due to the religion of the father as there is a fear that she

may influence or teach her creed if the child remains under her custody. Thus, if the paternal

grandmother is present then consider her assigning custody of child because she deserves

more to care the child as she is expected to be kind and will not harm the child from any

perspective. Respectively, it is required that blood relatives must profess the same religion as

the child has, otherwise close relatives have no right of the custody according to Im┐m

Mu╒ammad and same is the opinion of Im┐m Ab┴ ╓an┘fah because this right is not

approved for any person except the mother. The apostate woman forfeits her right of

╒a╔┐nah when she apostatizes either in the non-Islamic state or in the Islamic state

because she is subject to the imprisonment and striking and she may harm the child’s

religion. However, if she repents and asks forgiveness from All┐h Almighty and becomes

Muslim then she may restore her right after the removal of impediment and the child

would be given under her custody.428

Likewise, Im┐m M┐lik said there is no stipulation that ╒┐╔in (male custodian) must be a

Muslim or profess same religion for the custody of the child because this right is also

valid for the disbeliever. Therefore, the Christian or Jewish or Magians woman deserves

more for the custody of the minor child because she is like the Muslim woman in this

428Sarakhs┘, al-Mabs┴═, 5/210; K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/42: Ibn ‘└bid┘n,
al-Ba╒r al-R┐’iq Shar╒ Kanz al-Daq┐’iq, 4/167, 171; Ab┴ al-╓asan ‘Al┘ ibn Ab┴ Bakr ibn ‘Abd Jal┘l al-
Rushd┐n┘ al-Marghin┐n┘, al-Hid┐yah Shar╒ Bid┐yat al-Mubtad┘, vol.2 (Mi╖r: Mu╖═af┐ al-╓alab┘, n.d), 38.
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matter except that the female child has attained the majority age and there is a fear that

place is unsafe (╒irz) for the child. Moreover, when she feeds pork or wine then it is

necessary to observe the circumstances before removing the child from her custody, thus,

if she intends to do so then prevent her and do not remove the child from her custody but

if there is fear that she will do so then restrict her with Muslim community so that she

cannot feed prohibited things to her child.429

Contrary to it, Im┐m Sh┐fi‘┘ said ╒┐╔in must be Muslim because the disbeliever has no

right of ╒a╔┐nah of a Muslim child as he has no wil┐yah on him thereby it may corrupt

(fitnah) the religion of the minor. In this regard, it is reported that ‘Holy Prophet gave a

boy the choice between his Muslim father and polytheistic mother and he inclined

towards his mother’ then Holy Prophet said:

430.فعدل الي ابيه…فَـتَـَوجََّه ِإَلى اْلُمْسِلِم فَـَقَضى َلُه بِِه.اللَُّهمَّ اْهِدِه،

O All┐h! Guide him and he turned towards the Muslim and he ruled that he
should go with that parent. 431

Similarly, ╓anbal┘ jurists state that disbeliever is not entitled to ╒a╔┐nah of the Muslim

child like the guardianship in marriage and property because when ╒a╔┐nah has not been

approved for dishonest person then it is denied in favour of disbeliever on preferable

basis too owing to an immense harm in it as she would not only corrupt the child’s

religion but may expel him/her from the ambit of Islam by imparting education inclining

him/her to disbelief and training him/her against his religion. It is reported that:

429M┐lik, al-Mudawwanah tul-Kubr┐, 2/260; Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, 4/212.
430Ab┴ ‘Abd All┐h Mu╒ammad ibn Yaz┘d al-Qazw┘n┘ ibn M┐jah, Sunan, vol.2, Kit┐b al-A╒k┐m,

B┐b Takhy┘r al-╗abb┘ baina Abawayhi, ╒ad┘th: 2352 (Beirut: D┐r I╒y┐’ al-Kutub al-‘Arab┘yah, n.d), 788.
431Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/455; Mu╒ammad ibn

Mu╒ammad ibn Mu╒ammad al-Ghaz┐l┘ Ab┴ ╓┐mad, al-Was┘═ f┘ al-Madhhab, vol.6, available on al-
Maktabah al-Sh┐milah (Beirut: D┐r al-Isl┐m, n.d), 237; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔
al-║┐lib, 7/503-504.
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َنتِ  ُهُه، َوقَاَل رَاِفٌع: ابـْنَِتي ي َوِهَي َفِطيٌم َأْو أَنَُّه َأْسَلَم، َوأََبِت اْمَرأَتُُه َأْن ُتْسِلَم، فَأََتْت النَِّبيَّ َصلَّى اللَُّه َعَلْيِه َوَسلََّم فَـَقاَلْت: ابـْ ِشبـْ
ُعِدي نَاِحَيًة، ُعْد نَاِحَيًة، َوقَاَل َلَها: اُقـْ نَـُهَما ثُمَّ فَـَقاَل َلُه النَِّبيُّ َصلَّى اللَُّه َعَلْيِه َوَسلََّم: اُقـْ َعَد الصَِّبيََّة بـَيـْ قَاَل: اُْدُعَواَها قَاَل َوَأقـْ

432.فَـَقاَل النَِّبيُّ َصلَّى اللَُّه َعَلْيِه َوَسلََّم: اللَُّهمَّ اْهِدَها َفَماَلْت إَلى أَبِيَها، فََأَخَذَهاَفَماَلْت الصَِّبيَُّة إَلى أُمَِّها،

R┐fi‘ embraced Islam and his wife refused to embrace Islam. She came to the

Prophet and said: My daughter, she is weaned or about to wean. R┐fi‘ said: My
daughter. The Prophet said to him: Be seated on a side. And he said to her: Be
seated on a side. He then seated the girl between them and said to them: Call her.

The girl inclined to her mother. The Prophet said: O All┐h! guide her. The
daughter then inclined to her father and he took her.

It is established that kaf┐lah and ╒a╔┐nah is necessary to protect the interest of the child,

thus, if a child is left alone under her custody then she will harm the child’s religion,

therefore, it is compulsory to protect the child from harm.433

Another condition is that the guardian must be wise person because an insane or unwise

or extravagant and those who cannot control his anger are ineligible for ╒a╔┐nah of the

child according to ╓anaf┘, M┐lik┘, Sh┐fi‘┘ and ╓anbal┘ jurists.434 Likewise, ╒┐╔an must

be a trustworthy person according to ╓anaf┘, M┐lik┘, Sh┐fi‘┘, and ╓anbal┘ jurists.435

Im┐m M┐lik and Im┐m Ab┴ ╓an┘fah imposed this condition and said the guardian must be

a healthy person because sick person is ineligible for the custody of the child. Besides,

432Ab┴ D┐w┴d Sulaym┐n ibn al-Ash‘ath al-Sajast┐n┘, Sunan, vol.2, 1st ed. Kit┐b al-║al┐q, B┐b Idh┐
Aslama A╒adul Abawayn ma‘a man Yak┴nul waladu, ╒ad┘th: 2244 (Beirut: D┐r al-╓ad┘th, 1389/1970),
679.

433Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/498; Qud┐mah, al-Mughn┘, 11/412-413.
434Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, 4/212; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat

Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/454-455, 456-457; Ghaz┐l┘, al-Was┘═ f┘ al-Madhhab, 6/242-237; Samayk┘ al-
Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 7/504; Ab┴ Zakariy┐’ ibn M┴r┘ ibn ╓asan ibn ╓usayn ibn
Jumu‘ah ibn ╓iz┐m┘ al-╓awr┐n┘ Mu╒iy al-D┘n ibn Sharaf al-Nawaw┘, Al-Majm┴‘ Shar╒ al-Muhadhdhab,
vol.18 (Beirut: D┐r al-Fikr, n.d), 324; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/498; Qud┐mah, al-
Mughn┘, 11/412.

435Ibn ‘└bid┘n, Radd al-Mu╒t┐r ‘al┐ al-Durr al-Mukht┐r, 2/633-634; Zayn al-‘└bid┘n ibn Ibr┐h┘m
ibn Nujaym, al-Ba╒r al-R┐’iq Shar╒ Kanz al-Daq┐’iq, vol.4 (Quetta: al-Maktabah al-M┐jid┘yah, n.d), 167,
169; M┐lik, al-Mudawwanah tul-Kubr┐, 2/261; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-
Minh┐j, 3/455; Ghaz┐l┘, al-Was┘═ f┘ al-Madhhab, 6/238; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔
al-║┐lib, 7/505; Nawaw┘, Al-Majm┴‘ Shar╒ al-Muhadhdhab, 18/320; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn
al-Iqn┐‘, 5/498.
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╒┐╔inah must be safe from harmful disease like leprosy, leper, scab and itching because

all these are infectious diseases, which can harm the child.436 However, Sh┐fi‘┘ jurists

added that guardians must have no permanent disease such as tuberculosis and

hemiplegic because in the presence of these diseases, it is impossible to care the child.437

Lastly, Im┐m Ab┴ ╓an┘fah, Im┐m Sh┐fi‘┘, Im┐m M┐lik and Im┐m A╒mad bin ╓anbal said

the place of custody must be safe for the custody of the child. However, if there is danger

to the child’s life or property then such guardian is ineligible for the custody of the child.438

There are certain stipulations for those people who are desirous to be a guardian in

Islamic Law. Although, the statute law did not describe the criteria for the appointment of

the guardian but conditions are extracted from various case laws, which also upheld the

position of Islamic Law. Thus, according to the case law, the guardian must be a honest

person as in the case of Imtiaz Begum v. Tariq Mehmood, the Lahore High Court declared

that the guardian should not be a f┐siq (sinner) and kh┐’in (dishonest) because such a

person disqualified since character of the guardian is important to determine the custody

dispute.439

According to case law, the guardian must have the same religion as of minor. A child

follows the religion and social status of the father.440 Hence, apostate person is devoid of

436Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, 4/212.
437Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/456.
438Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, 4/211.
439Imtiaz Begum v. Tariq Mehmood, 1995 CLC Lahore 800.
440Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110; Mst. Atia Waris v. Sultan Ahmad

Khan, PLD 1959 Lahore 205.
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all rights including custody, such as an apostate mother cannot hold the custody of the

minor except a kit┐b┘yyah (Christian or Jewish) mother.441

Likewise, being sane, adult, and free from mental or bodily diseases and having good

reputation are also essential conditions for any guardian.442

The approach of the Pakistani courts regarding the character of the guardian is that mere

allegation of un-chastity, which is insufficient to disqualify the mother from the custody

as it was held in the case of Munawwar Bibi v. Muhammad Amin,443 where the mother

applied for the custody of the children and her husband alleged her of bad character. The

High Court disqualified the mother on the basis of bad character, inability to maintain the

children and awarded the custody to the father. On the other hand, Supreme Court held

that acquittal of mother proves her innocence while as concerned to maintenance; it was

declared that maintenance is the duty of the father so the mother could not be deprived

from the custody. In Mrs. Parveen v. Khan Muhammad Ashar,444 the mother applied for

the permission to allow the children to stay with her for fortnight. Thereupon, the father

accused her of having immoral life, therefore; she has no right of access. However, the

Lahore High Court did not accept this allegation in the absence of proof and awarded the

access right to the mother. Whereas, the Supreme Court of Pakistan in the case Ms.

Feroze Begum v. Muhammad Hussain,445 affirmed that where there is nothing on record

to suggest that the mother has been leading an immoral life or is an ill-reputed woman

441Mst. Imtiaz Begum v. Tariq Mehmood, 1995 CLC 800; Muhammad Shafi v. Maqbool Afzal,
1986 SCMR 1634; David Pearl and Werner Menski, Muslim Family Law, 3rd ed. (London: Sweet &
Maxwell, 1998), 416.

442Mst. Imtiaz Begum v. Tariq Mehmood, 1995 CLC 800; Muhammad Shafi v. Maqbool Afzal,
1986 SCMR 1634.

443Munawwar Bibi v. Muhammad Amin, 1995 SCMR 1206.
444Mrs. Parveen v. Khan Muhammad Ashar, PLD 1975 Lahore 334.
445Ms. Feroze Begum v. Muhammad Hussain, 1978 SCMR 299; Rahimullah Ch v. Helali Begum,

1974 SCMR 305.
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cannot deprive her from the custody of the children. As concerned to poverty of the

mother or inability to maintain the minor children has not been treated to be a valid

ground for losing the right of the custody of the minor children because the father is

responsible to maintain the children.

Lastly, the mother is not allowed to keep the child at a distance from the father’s

residence. Although distance is not defined in statute law but the court decided it

according to the facts of each case.446 Generally, when the mother takes the minor to a

place where it is impossible for the father to exercise his supervision and control over the

child then she may disqualify from the right of the custody.447

The above discussion proved that ╓anaf┘ and M┐lik┘ jurists do not endorse the condition of

religion unlike the Sh┐fi‘┘ and ╓anbal┘ jurists. In this regard, ╓anaf┘ and M┐lik┘ jurists

terms the mother as either Christian, Jewish and Zoroastrian are like Muslim mother for the

custody of the child. However, it is essentially required that blood relative must have the

same religion as of child under Shar┘‘ah and Pakistani Family Law. Besides, there is

consensus of the jurists that the non-believer and an apostate woman has no right to care the

child. Moreover, the guardian must be wise, healthy, trustworthy and free from mental or

physical diseases which may affect the child like leprosy, leukoderma, scab, itching,

tuberculosis and hemiplegic etc. and place must be safe where the mother can keep the

custody of the child under Shar┘‘ah and Pakistani Family Law.

446Bivi v. Shah Nawaz Khan, PLD 1961 Lahore 509.
447Rashida Begum v. Shahabuddin, PLD 1960 Lahore 1142; Mst. Nazeer Begum v. Abdul Sattar,

PLD 1963 Karachi 465.
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4.4 Entitled Person for the Child’s Custody in Shar┘‘ah & Pakistani
Family Law

The responsibility of the child’s custody lies on parents, grandparents, aunts and uncle when

both parents are Muslims (either they belong to same or different cultures). Among them, the

mother has been given priority for the custody of the child.448 However, when both parents

profess different faith even then according to ╓anaf┘ jurists the mother deserve more to take

care of the Muslim child either she is a kit┐b┘yyah or dhimm┘yah because she is like the

Muslim mother as ╒a╔┐nah is based on kindness, therefore, the Muslim child can be placed

under the custody of the kit┐b┘yyah mother. After the mother, the maternal grandmother is

entitled to take care of the child either she is Muslim or kit┐b┘yyah or dhimm┘yah. However,

in case of the disbeliever mother, the paternal grandmother is considered to take care of the

child. Whereas, the blood relatives must be Muslim to keep the custody of the Muslim child

according to Im┐m Mu╒ammad and Im┐m Ab┴ ╓an┘fah because this right is not approved

for others except the mother.449 Likewise, Im┐m M┐lik stated the Jewish, Christians and

Magians women could retain the custody of the minor child except for the female child

who had attained the majority age.450 Contrary to it, Im┐m Sh┐fi‘┘ and ╓anbal┘ jurists said

448Re╒m┐n, Majm┴‘a Qaw┐n┘n-e-Isl┐m, 3/891; Iqbal, Woman and Islamic Law, 207; ‘Al┘, Fat┐w┐
‘└lamg┘r┘, 2/578.

449Sarakhs┘, al-Mabs┴═, 5/210; K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/42: Ibn Nujaym,
al-Ba╒r al-R┐’iq Shar╒ Kanz al-Daq┐’iq, 4/167, 171; Marghin┐n┘, al-Hid┐yah Shar╒ Bid┐yat al-Mubtad┘,
2/38.

450M┐lik, al-Mudawwanah tul-Kubr┐, 2/260; Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, 4/212.
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the ╒┐╔in must be Muslim because the disbeliever is not entitled for the ╒a╔┐nah of the

Muslim child.451

When the female is disqualified from this right due to any reason then this right will be

transferred to the male relatives and among them, the father is given priority because the

child belongs to him and he is close, kind, competent to maintain, look after and secure the

interests of his child.452

In this regard, ╓anaf┘ jurists states that in the absence of the female relatives, men are

given preference and among them blood relatives are responsible to take care of the child

because guardianship is approved for them and they have the ability to defend, maintain

and secure the interest of the child. Therefore, the father is preferred among them, after that

the paternal grandfather, full brother, paternal uncle, son of full brother, paternal uncle’s

son but the female child would not be placed under his care because he does not stand

within the prohibited degree of the child, however, if female child has no relative then q┐╔┘

has authority to decide what he deems appropriate for the child.

Respectively, Im┐m M┐lik said father, brother, paternal grandfather, brother’s son,

paternal uncle and paternal uncle’s son, close relatives and distant relatives are entitled to

retain the custody of the child.453

this regard, Sh┐fi‘┘ jurists opine that all the ma╒ram and the legal heirs are entitled for

the custody of the child as father, paternal grandfather, full brother, consanguine brother,

451Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/455; Ghaz┐l┘, al-Was┘═ f┘ al-
Madhhab, 6/237; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 7/503-504; Buh┴t┘, Kashsh┐f
al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/498; Qud┐mah, al-Mughn┘, 11/412-413.

452Ra╒m┐n, Majm┴‘a Qaw┐n┘n-e-Isl┐m, 3/894; ‘Al┘, Fat┐w┐-i-‘└lamg┘r┘, 2/579; K┐s┐n┘, Bad┐’i‘ al-
╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/112.

453Khirsh┘, Khirsh┘ ‘al┐ Mukhta╖ar S┘d┘ Khal┘l, 4/210; Dus┴q┘, ╓┐shiyah ‘al┐ al-Shar╒ al-Kab┘r li-
ab┘ al-Barak┐t S┘dd┘ A╒mad al-Dard┘r ‘al┐ Khal┘l, 2/528.
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paternal uncle, paternal uncle’s son, although, his right is approved for the custody of the

male child and not for the custody of the female child because he is not ma╒ram.454

Likewise, ╓anbal┘ jurists are of the view that father, paternal grandfather; full brother,

consanguine brother, sons of full brother and consanguine brother, paternal uncle, sons of

paternal uncle are suitable person to keep the custody of the child.455

The statute law does not provide any detail list for the appropriate persons who are

entitled for the custody of the child, however, the case law provides the list by upholding

the position of Islamic Law and clarify that when both parents are Muslims then the

mother is most suitable person for the custody of the child but in case of her death or

disqualification, the courts may award the custody to the maternal grandmother or the

father.456 Moreover, the custody can also be awarded to the father if welfare of the child

demands so as in the case of Fatima Bibi v. District and Sessions Judge,457 the Lahore

High Court awards the custody to the father irrespective of the maternal grandmother

because the welfare of the child demands it.

As far as the foreign non-Muslim (Christian or Jewish) mothers are concerned, mostly the

custody is not awarded to them as in the case of Christine Brass v. Dr. Javed Iqbal.458

Similarly, in Mrs. Mosselle Gubbay v. Khawaja Ahmed said,459 where the mother was a

Jew and Indian national. The Karachi High Court considered it improper to award the

454Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/453-454; Ghaz┐l┘, al-Was┘═ f┘
al-Madhhab, 6/244-245.

455Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/496; Qud┐mah, al-Mughn┘, 11/424-425.
456Nadeem Iqbal v. Muhammad Kabir Khan, 2011 YLR Lahore 348; Zahoor Ahmed v. Rukhsana

Kausar and 4 others, 2000 SCMR 707; Mst. Imtiaz Begum v. Tariq Mehmood, 1995 CLC Lahore 800; Mst.
Saddan v. Muhammad Nawaz and another, 1991 CLC Lahore 1238.

457Fatima Bibi v. District and Sessions Judge, 2004 YLR Lahore 652.
458Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110; also see, Sara Palmer v.

Muhammad Aslam, 1992 MLD Lahore 520.
459Mrs. Mosselle Gubbay v. Khawaja Ahmed Said and others, PLD 1957 Karachi 50.
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custody to the mother.460 On the other hand, those cases where the father resides in the

foreign country, the courts showed reluctance in awarding the custody to the father as in

the case of Habib-ur-Rehman v. Mst. Hina Saeed,461 the father was refused for custody.

The above discussion proved that woman deserves more to care the minor child due to

her affection and compassion, as she is in a position to take care of the child and manage

his/her affairs. Therefore, there is consensus of the jurists that among female, the mother

has been given preference for the custody of the child either she is a Christian, Jewish or a

Zoroastrian. However, it is required that the blood relatives must be Muslim. Yet, the

non-believer and apostate mother is not entitled for child custody. In the absence of women,

e.g., disqualification or deceased the responsibility of the child’s custody is shifted to

male relatives and among them, the father has been given preference for it. After that

paternal grandfather, brother, paternal uncle have more right to care for the child and

subsequently those relatives are given preference who are ma╒ram and have blood

relations with child especially in the case of female child. In the absence of such

relations, priority is given to close relatives from the father side and then the distant

relatives are entitled for it. In this regard, the court has adopted two different approaches

to place the child under the care of the foreign Christian mother as one is classical

approach where the foreign Christian mother has no right because the custodian mother

should be Muslim and environment where a Muslim child has resided should also be

Islamic while in other side, they have also placed the child under the custody of the

foreign Christian mother by following the principle of the welfare of the child.

460Mst. Maria Khan v. Muhammad Zubair Khan, 1993 PCr.LJ 1097.
461Habib-ur-Rehman v. Mst. Hina Saeed, 2010 MLD Karachi 544.
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4.5 Minor’s Choice in Custody Disputes under Shar┘‘ah & Pakistani
Family Law

The choice of the minor is also considered for the appointment of the custodian, however,

the jurists have different opinions on this issue as whether wishes of the mumayyiz

(discriminating) or ghayr mumayyiz (indiscriminating) child is acknowledged. Thus,

╓anaf┘ jurists declared that the minor child462 has no choice to choose any parent as a

custodian either male or female unlike the Sh┐fi‘┘ jurist who view the child above seven

year (either male or female) has choice to choose any parent. The opinion of ╓anaf┘ jurists

are based on the tradition of Holy Prophet that:

463.أَْنِت َأَحقُّ بِِه َما َلْم تـَْنِكِحي

You have more right to him as long as you do not marry.

For this reason, there is no wisdom to acknowledge the choice of the minor due to

dominant desires, which could induce him to enjoy and keep away from books, etiquettes

and religious education because of laziness. Consequently, he may choose an ineligible

parent who neglect him and do not discipline him. Thus, ╒ad┘th of Ab┴ Hurairah “This is

your father and mother so take whichever of them you wish by hand”464 indicates that

choice is the right of the adult child. Since the mother said he helps me and brings water

for me from the well of Ab┴ “‘Inabah”, the phrase “helps me” means to earn because

only adult is capable to earn whereas well of Ab┴ ‘Inabah was situated in Mad┘nah and it

was impossible for a minor to draw water from it, thus both these factors indicate that

462This rule is applied on such minor child who does not attain the majority age.
463Ab┴ D┐w┴d, Sunan, Kit┐b al-║al┐q, B┐b man a╒aq bil-walad, ╒ad┘th: 2276, 2/707-708;

Bayhaq┘, Ma‘rifat al-Sunan wa al-└th┐r, Kit┐b al-Nafaq┐t, B┐b Ayyu al-W┐lidayn A╒aq bil-walad, ╒ad┘th:
4774, 6/124-125.

464Ab┴ D┐w┴d, Sunan, Kit┐b al-║al┐q, B┐b man A╒aq bil-w┐lad, ╒ad┘th: 2277, 2/208-209; Nis┐’┘,
Sunan, Kit┐b al-║al┐q, B┐b A╒ad al-Zawjain wa Takhy┘r al-waladi, 6/185-186.
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only adult child has choice to choose any parent as custodian. In this regard, ╓anaf┘

jurists said the child has been given choice after attaining the maturity age on the basis of

what is narrated from ‘Umm┐rah bin Rab┘‘ah al-Makhz┴m┘. He said:

ِبي َفَخاَصَمْتُه أُمِّي إَلى َعِليِّ ْبِن أَِبي طَاِلٍب َرِضَي اُهللا َعْنُه َوَمِعي َأٌخ ِلي َصِغيٌر َغَزا أَِبي اْلَبْحَرْيِن فَـُقِتَل َفَجاَء َعمِّي لَِيْذَهبَ 
َضى فـَوََكَزُه َعِليٌّ َرِضَي اُهللا َعْنُه بَِيِدِه َوَضَربَُه ِبِدرَّتِه َوقَاَل : َلْو َفَخيـََّرِني َعِليٌّ َرِضَي اللَُّه َعْنُه َثَالثًا فَاْختَـْرت أُمِّي فَأََبى َعمِّي َأْن يـَرْ 

.465بـََلَغ َهَذا الصَِّبيُّ أَْيًضا ُخيـَِّر فَـَهَذا َيُدلُّ َعَلى َأنَّ التَّْخِييَر َال َيُكوُن إالَّ بـَْعَد اْلبُـُلوغِ 
My father was killed in the battle of Ba╒rain thus my uncle came to take me. My
mother referred this dispute to ‘Al┘ bin ab┘ ║┐lib and my younger brother was
with me. ‘Al┘ awarded me choice three times and I choose my mother but my
uncle refused to accept this decision. ‘Al┘ push him with his hand, strike him with
a whip and said: if this minor was adult even then I gave him option.

Thus, it indicates that choice is given only to adult child who has attained the maturity

age. Moreover, if the child is trustworthy either male or female (virgin or deflowered),

they have choice to choose any of the parent but if the child female (virgin or deflowered)

or male are untrustworthy then they have no choice to choose any of the parent but they

will be given under the supervision of the father. Furthermore, when the female child has

no relatives e.g. father, paternal grandfather or blood relatives are deceased or blood

relatives are present but they are corrupt then it is the duty of the q┐╔┘ to decide the matter

keeping in view the welfare of the female child. Thus, if she is trustworthy then q┐╔┘ can

permit her to reside independently wherever she desired either she is virgin or

deflowered, otherwise placed her under the supervision of reliable woman who has

ability to protect her because q┐╔┘ is appointed to secure the interest of the Muslims.466

465Ab┴ Sh┘bah, al-Kit┐b al-Mu╖anaf f┘ al-A╒┐d┘th wa al-└th┐r, Kit┐b al-║al┐q, B┐b m┐ Q┐l┴ f┘ al-
Auwliy┐’, ╒ad┘th: 19350, 6/631.

466K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/43-44; Ibn Nujaym, al-Ba╒r al-R┐’iq Shar╒
Kanz al-Daq┐’iq, 4/171; Ibn ‘└bid┘n, Radd al-Mu╒t┐r ‘al┐ al-Durr al-Mukht┐r, 2/641-642; Ibn Hum┐m,
Shar╒ Fat╒ al-Qad┘r lil-‘└jiz al-Faq┘r, 4/189.
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Im┐m M┐lik did not value the choice of the minor child for the selection of parent as

custodian. Ha stated the mother has right over male and female child up to seven years

because the child cannot visualized his benefits as there is possibility that he may choose

such parent under whose custody he only played and remained neglected to acquire

education and other significant values, therefore, the minor girl or boy who is under the age

of seven years has no choice.467 Likewise, Im┐m Sh┐fi‘┘ awarded choice to male child to

choose any of the parent when he has acquired sufficient discretion (above seven years).

He argues on the basis of narration as it is reported that:

يَا َرُسوَل اللَِّه ِإنَّ َزْوِجي يُرِيُد َأْن :فـََقاَلتْ َوأَنَا قَاِعٌد ِعْنَدهُ ماْمَرَأًة َجاَءْت ِإَلى َرُسوِل اللَِّه صلى اهللا عليه وسلأَنِّي َسِمْعتُ 
فَـَقاَل َزْوُجَها َمْن .اْسَتِهَما َعَلْيهِ :فَـَقاَل َرُسوُل اللَِّه صلى اهللا عليه وسلمَيْذَهَب بِابِْني َوَقْد َسَقاِني ِمْن بِْئِر أَِبي ِعَنَبَة َوَقْد نـََفَعِني.

فََأَخَذ بَِيِد أُمِِّه فَاْنطََلَقْت .َهَذا أَبُوَك َوَهِذِه أُمَُّك َفُخْذ بَِيِد أَيِِّهَما ِشْئتَ :فَـَقاَل النَِّبيُّ صلى اهللا عليه وسلم.ُيَحاقُِّني ِفي َوَلِدي
468.بِهِ 

Ab┴ Hurayrah said: I heard a woman who came to Holy Prophet while I was
sitting with him and she said: Messenger of All┐h my husband wishes to take
away my son, he draws water for me from the well of Ab┴ ‘Inabah and he has
been good to me. Holy Prophet said: Cast lots for him. Her husband said: Who is
disputing with me about my son? The Prophet said: This is your father and this is
your mother, so take whichever of them you wish by hand. So he took his
mother’s hand and she went away with him.

Thus, major objective is to consider the minor as he required kindness.469 Thus, the

discriminating or mumayyiz child can choose any of the parents on the authority of ╒ad┘th

as it is reported that:

470.َخيـََّر ُغَالًما بـَْيَن أَبِيِه َوأُمِّهِ َأنَّ النَِّبيَّ 

The Prophet gave a child the choice between his father and his mother.

467Me╒m┴d A╒mad Gh┐z┘, A╒k┐m-i-Bal┴ghat, (Islamabad: Islamic Research Institute International
Islamic University, 1990), 248.

468Ab┴ D┐w┴d, Sunan, Kit┐b al-║al┐q, B┐b man A╒aq bil-w┐lad, ╒ad┘th: 2277, 2/208-209.
469Ibn Nujaym, al-Ba╒r al-R┐’iq Shar╒ Kanz al-Daq┐’iq, 4/171.
470Tirmidh┘, Sunan, Kit┐b al-A╒k┐m ‘an Ras┴l All┐h, B┐b m┐ j┐’a f┘ Takhy┘r al-Ghul┐m bain

Abawaihi idh┐ Iftaraq┐, ╒ad┘th: 1357, 3/638; M┐jah, Sunan, Kit┐b al-A╒k┐m, B┐b Takhy┘r al-╗abb┘ Bain
Abawaihi, ╒ad┘th: 2351, 2/787-788.
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In this regard, the female child has the same right as the male child has for the selection

of the parent because the real intention is kaf┐lah and protection of the child.

Respectively, when the child prefers one parent and later he decides other parent, at that

time the child will be shifted to that parent because there is possibility that circumstances

are appeared opposite to his thoughts or circumstances may be changed on the basis of

which he had chosen the parent.471

Similarly, Im┐m A╒mad bin ╓anbal said the child has no choice to choose any parent

before the age of seven year. Thus, if the child comes back and choose the subsequent

parent then he will be shifted to that parent, even if he again comes back and choose the

previous one then he will be shifted accordingly. The reason is that this selection is merely

based on his desire, therefore, whenever he intends to join the other parent, his desires

would be followed whatever these are. However, if he does not choose any parent or chose

both of them then it is required to decide by casting lots. However, ╓anbal┘ jurists has

given the choice to male child only under two conditions, one is that selected parent must

be eligible for the ╒a╔┐nah and secondly, male child must be sane because an insane child

(either minor or adult) will be placed under the supervision of the mother and has no

choice. Therefore, when the minor of seven year has given the choice and he has chosen

the father but later he becomes insane then he will be placed under the supervision of his

mother and his choice will be void. The reason is that he had exercised the choice at the

time when he is able to manage his affairs but after the disappearing of his capacity, the

mother is better for him because she is kind and wants to secure his interest, as she

471Sharb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/456-457; Ghaz┐l┘, al-Was┘═ f┘
al-Madhhab, 6/239-241; Samayk┘ al-Sh┐fi‘┘, Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 7/509-510; Nawaw┘,
Al-Majm┴‘ Shar╒ al-Muhadhdhab, 18/338-341.
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desired in the minority age. Contrary to it, when the female child reaches above the age of

seven years then it is compulsory for her to reside with her father until her marriageable age

but the mother can contribute in her ╒a╔┐nah because the real objective is to secure the

child from the harmful things and the father is eligible to protect her from the injurious

things.472

As far as the minor’s choice is concerned, the approach of the courts is inconsistent. The

s. 17 (3) of the Guardians and Wards Act, 1890 provides that “if minor is old enough to

form an intelligent preference, the court may consider that preference.”473

However, approach of the court is different according to the facts and circumstances of

each case as in some cases, the courts have asked for the minor’s preference when the

child is old enough to make a choice.474 In Abdul Razzaque v. Dr. Rehana Shaheen,475

Karachi High Court decided that choice of minor is a factor to be taken into consideration

but it cannot be a decisive factor in matters related to the custody. In this case, the

grandparents against the mother contested the custody. Two children aged twelve and

eleven showed their unwillingness to accompany their mother. The Karachi High Court

awarded the custody to the mother by stating that if the choice of a child contradicts with

the welfare then latter prevails. The court also noticed that the children could be

influenced by the older people to make a particular choice. Similarly, in the case of Mst.

Aisha v. Manzoor Hussain,476 the Supreme Court held that the minor is not the best judge

to determine his/her welfare. A minor’s choice will be considered only if it is in the

472Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/501-502; Qud┐mah, al-Mughn┘, 11/415-419.
473The Guardians and Wards Act 1890, s. 17 (3),

http://bdlaws.minlaw.gov.bd/print_sections_all.php?id=64, (accessed February 4, 2016).
474Sardar Hussain and others v. Mst. Parveen Umer and others, PLD 2004 SC 357; Akbar Bibi v.

Shaukat Ali, 1981 CLC 78.
475Abdul Razzaque v. Dr. Rehana Shaheen, PLD 2005 Karachi 610.
476Mst. Aisha v. Manzoor Hussain, PLD 1985 SC 436.
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interests of the minor. Another case, where a minor is capable of making an intelligent

preference, the court should also be considered it along with the welfare of the minor.477

Similarly, in the case of Ms. Louise Anne Fairley v. Sajjad Ahmed Rana, the wishes of

the discriminating child are not acknowledged by the court and the child has returned to

the Christian mother.478

In the case of Shaukat Khalid v. Additional District Judge Rawalpindi,479 the father gave

the custody of the minor daughter to his brother who had no children, thus after the death

of the uncle, the child preferred to stay with her uncle’s wife since the petitioner had

brought up the minor since her infancy and had deep love for her as preference expressed

by the minor is not final or binding on the court because such preference had to be judged

with reference to the welfare of the minor. It was held that the minor who was practically

living after the death of uncle in a family whose head was converted to Christianity, it

was undesirable that the minor live in a family on which shadow of different religion was

cast.480

In the case of Tassadiq Hussain Shah v. Surraya Begum,481 it was held that if the minor is

capable of making an intelligent preference, the courts might consider the preference

along with the welfare of the minor but before the court gives effect to the personal

inclination of a minor. It must be satisfied that the opinion is an intelligent opinion and in

the interest of the minor. The courts, therefore, have been interrogating the minor almost

in every case.482

4772003 CLC 1301; Gulnaz Bibi v. Rafaqat Ali Shah, PLD 2000 Peshawar 23.
478Ms. Louise Anne Fairley v. Sajjad Ahmed Rana, PLD 2007 Lahore 293.
479Shaukat Khalid v. Additional District Judge Rawalpindi, 1989 CLC 1377.
480Mahmood, The Code of Muslim Family Laws, 447.
481Tassadiq Hussain Shah v. Surraya Begum, 1980 CLC 1802.
482Mahmood, The Code of Muslim Family Laws, 420.
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The above discussion proved that ╓anaf┘ jurists declared that the minor child either male

or female has no choice to choose any parent as custodian except the adult child either

male or female with the restriction of trustworthiness. Thus, if a child is untrustworthy

then child has no choice and he or she will be placed under the supervision of the father.

Contrary to it, M┐lik┘ jurists do not acknowledge the choice of the minor either male or

female to prefer any parent because according to him, the mother has preferential right

for minor child till the age of seven year. Therefore, any child either male or female who

is under the age of seven year has no choice. Likewise Sh┐fi‘┘ jurists do not acknowledge

the choice of the child (either male and female) who is under the seven years known as

╖abb┘ ghayr mumayyiz but they permitted the choice of the child to choose any of the

parent when he or she became mumayyiz (above seven year). After that, child would be

placed under the supervision of selected parent. Accordingly, when child is under the

care of chosen parent but later he can also choose the other parent. Contrary to it, if child

had chosen both parents then one parent should be selected by casting lots, however, if

the child does not choose anyone among them then mother deserve more for the

╒a╔┐nah. On the other hand, ╓anbal┘ jurists only awarded the choice to male child after

the age of seven year under two conditions, one is that selected parent must be eligible and

secondly male child must be sane. Moreover, if child intended to join the other parent then

his desire would be followed whatever it is. However, if he does not choose any parents or

choose both of them then it is required to decide by casting lots. Contrary to it, when

female child reached at the age of seven years then she will reside with her father till her

marriageable age. On the other hand, under Pakistani Family law, the minor’s choice is

considered when minor is old enough to form an intelligent preference along with the
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welfare of child. However, approach of the court is different according to the facts and

circumstances of the each case as the courts have asked the minor’s choice and

considered it when it is in his interest but if his choice contradicts with the welfare

principle then latter prevails because the minor is not the best judge to determine his/her

welfare.

4.6 Duration of Custody in Shar┘‘ah and Pakistani Family Law

The duration of the child’s custody of the male and the female child is different under the

care of the mother and the father (either both parents profess same or different religion).

In this respect, the jurists have different opinions that are as followed:

When both parents profess different faith, even then jurists have different opinion

concerning the duration of custody of the Muslim child under the care of the kit┐b┘yyah

mother. In this regard, ╓anaf┘ jurists said the kit┐b┘yyah or dhimm┘yah mother could retain

the custody of the minor till he or she acquired the religious discretion, but when religious

discretion is developed then the child would be removed from her custody due to the

possibility of harm as Ab┴ Bakr A╒mad bin ‘Al┘ al-R┐z┘ said she is entitled for the

custody of the minor girl and boy until they acquire the religious discretion, when they

becomes sensible, her right would be forfeited because of a fear to educate her own

religion. Another opinion is that, if there is fear that she may feed him pork or wine then do

not remove the child from her custody but attach her (woman) with Muslim community and

restrict the mother. Likewise, if the mother is disbeliever then the child (either a boy or girl)

would be removed when he or she attains the discriminating age because the child is Muslim

due to the religion of the father as there is fear that she may teach her own creed if the child
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will remain under her care.483 On the other hand, Im┐m M┐lik said the Christian or Jewish

woman deserves more for the custody of her minor child but if there is a fear that she

feeds pork or wine then it is essential to observe the circumstances before removing the

child from her custody, thus, if she intends to do so then prevent her to do so and do not

remove the child but if there is a fear that she will do so then confine her with the Muslim

community so that she cannot feed the prohibited food to her child.484

After the termination of ╒a╔┐nah period, the custody of the male and female child will be

shifted to the father, (either both parents are Muslim or one of them is Muslim). However,

the jurists disagree over the duration to take care of the child under the custody of the

father as ╓anaf┘ jurists stated duration of ╒a╔┐nah for the male child starts from

discriminating age to maturity age (adult), similarly the ╒a╔┐nah of the female child starts

from discriminating age to marriageable age when the child is placed under the care of

the mother or the paternal grandmother. However, if the child is placed under the care of

other than mother and paternal grandmother like paternal or maternal aunts then duration

starts after the discriminating age till maturity age for both male and female child because

guardianship of the father is terminated over male and female child after reaching the

maturity age like the guardianship of property except that if boy is insecure then father can

keep him to protect from the harm but when he became sensible and is safe then the father

cannot restrict him as he cannot prevent him about his property then allow him to go

wherever he desires. In case of the female child, if she is thayyibah and unreliable then

483Sarakhs┘, al-Mabs┴═, 5/ 210; K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/42: Ibn Nujaym,
al-Ba╒r al-R┐’iq Shar╒ Kanz al-Daq┐’iq, 4/167, 171; Marghin┐n┘, al-Hid┐yah Shar╒ Bid┐yat al-Mubtad┘,
2/38.

484M┐lik, al-Mudawwanah tul-Kubr┐, 2/260; Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘dd┘ Khal┘l,
4/212.
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father has right to keep her but if she is reliable then father cannot keep the girl. However,

if she is virgin then father can keep her either she is trustworthy or secure because she

cannot judge every one and required the protection of the guardian who can secure her

from the wicked people of the society.

Similarly, Im┐m M┐lik said duration to care the male child starts from birth till maturity

age while in case of female child, the mother deserves more till her marriage is

consummated because she can reside independently, therefore, mother has more right on

female child as she has before seven years. However, if there is fear or place is unsafe

then child should be placed under the care of the father or where place is safe. Contrary to

it, if the man is sinner or leaves the child behind, is drunkard or place is unsafe then the

child should not be placed in his care and sul═┐n (head of the state) would decide this

matter.

In this regard, Im┐m A╒mad bin ╓anbal stated that the father can care the minor child

either male or female after the age of seven years till the maturity age for male and

marriage for female while Im┐m Sh┐fi‘┘ is of the view that the father is eligible to care the

male child after seven years till puberty while for female child till her marriage has

solemnized.485

The Guardians and Wards Act, 1890 is silent about the duration of the custody order in

respect of the mother or the father or any other person either male or female but the case

law provides the brief guidelines concerning the duration of custody order where both

parents are Muslim but in case where both parents profess divergent religion, the statue

485K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/43; Sarakhs┘, al-Mabs┴═, 5/212-213; M┐lik, al-
Mudawwanah tul-Kubr┐, 2/258; Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/459;
Nawaw┘, Al-Majm┴‘ Shar╒ al-Muhadhdhab, 18/ 323-324, 340-341; Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-
Iqn┐‘, 5/502; Qud┐mah, al-Mughn┘, 11/418-419.



160

law and case law did not provide any rule concerning the duration of custody except that

non-Muslim mother is ineligible to keep the custody of the Muslim child either male or

female and only father has this right. The reason is that Muslim father is the legal and

natural guardian of his children. In this regard, practice of the court is not uniform as in

the past; the courts refused to award the custody to the non-Muslim mother486 but, in

present, the Guardian Court acknowledged the non-Muslim women right to retain the

custody of the Muslim child permanently in many cases.487

The above discussion concludes that if both parents profess divergent faith then according

to ╓anaf┘ and M┐lik┘ jurists the Christian, Jewish and Zoroastrian mother are entitled for

the custody of the child until the child acquires the religious discretion. Afterward either

removes the child from her custody or observes the circumstances before removing the child

from her care and restricts her with Muslim community so that she cannot feed the

prohibited food to her child. After the termination of ╒a╔┐nah period, the supervision of

male and female child will be shifted to the father. For this purpose, duration for the

custody of the male child starts from seven years until the maturity age under the care of

the father while duration for the custody of female child starts from the puberty until the

solemnization of the marriage. Similarly, when both child (male and female) are

trustworthy then the father cannot compel them to reside with him but if male or female

child (even she is a thayyibah) are unreliable then the father has right to keep them under

his care.

486Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110; Grace Abdul Hadi Haqani v.
Abdul Hadi Haqani, PLD 1961 (W.P.) Karachi, 296; Mst. Atia Waris v. Sultan Ahmad Khan and others,
PLD 1959 (W.P) Lahore 205.

487Peggy Collin v. Muhammad Ishfaque Malik, PLD 2010 Lahore 48; Ms. Louise Anne Fairley v.
Sajjad Ahmed Rana, PLD 2007 Lahore 293; Aya Sasaki v. Zarina Akhtar, 1999 CLC 1202; Hiroku
Muhammad v. Muhammad Latif, 1994 MLD 1682; Lorraine Marie Cecil Doucet v. Aslam Muhammad
Nasim, 1991 PCrLJ 44.
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4.7 Place of Child’s Custody in Shar┘‘ah

When marriage has dissolved then another major issue arises about the place of child’s

custody and as to whether parents have right to remove the child from one place to another

place. On this issue, ╓anaf┘ jurists are of the view that when husband divorces his wife,

and she after having completed her waiting period intends to relocate herself with her

child to another place then she can do so if the place is so close where the father can

easily visit his child and return to his home before night at the same day. However, if

wide distance is involved between the two places then she can move with her child

conditionally. In this regard, Im┐m Ab┴ Y┴suf stated that it must be either her native

country or her marriage has solemnized there but if these conditions are not fulfilled then

she cannot shift with her child to that place. Contrary to it, the father can move with his

child from one place to another place. However, woman cannot remove her child to a

non-Muslim state even her marriage has solemnized there and she is resident of that state

(╒arb┘), because it may harm the minor’s religious identity.488

Moreover, Im┐m M┐lik opined that when husband divorced his wife at a place where his

marriage had solemnized then the father or the guardian or the legal heirs may move with

child to another place. But they cannot travel more than at a distance of six burd with the

intention to domicile there along with child because it is a condition to retain the custody

of the child but if the father, or the paternal uncle or the guardian travel with the child

more than the distance of six burd then he has to forfeit his right except that the mother

travels with them.  If the father travels with the intention of trade then his right would not

488K┐s┐n┘, Bad┐’i‘ al-╗an┐’i‘ f┘ Tart┘b al-Shar┐’i‘, 4/44-45; Ibn Hum┐m, Shar╒ Fat╒ al-Qad┘r lil-
‘└jiz al-Faq┘r, 4/190-192.
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be forfeited but the child would be placed under the care of close relative for that period.

Contrary to it, the mother cannot travel with the child from the habitual place of the

child’s father or the legal heirs, however, she can move to another place whose distance

is less than two bar┘d (which approximately does not shorten the prayer), then her right

would not be forfeited because at such distance, the guardian can easily visit the child,

yet, she cannot travel without the permission of the child’s father if the distance of the

place is more than six bar┘d.489

The Sh┐fi‘┘ jurists views in case of parental separation, the father, or blood relatives (who

are ma╒ram) can move with child from one place to another place but if path is unsafe or

life of the child is in danger then resident parent deserves more to take care of the child.

Similarly, when any parent intends to travel owing to necessity like trade or ╒ajj either

journey is long or short then ╖abb┘ mumayyiz (discriminating child) and ╖abb┘ ghayr

mumayyiz (indiscriminating child) will reside with resident parent till the return of that

parent. Yet, if intention was to reside there then father will be preferred for the ╒a╔┐nah

of the child because only the father can protect the interest of the child including

discipline, education and maintenance. Respectively, when both parents intend to travel

the nearest destination or duration of journey is short then the child will be placed under

the care of the mother. However, if statements of both parents differ then statement of the

father will be accepted along with oath but if the father came back to the child’s mother

489M┐lik, al-Mudawwanah tul-Kubr┐, 2/ 259; Khirsh┘, al-Khirsh┘ ‘al┐ Mukhta╖ar S┘dd┘ Khal┘l, 4/
216; Dus┴q┘, ╓┐shiyah ‘al┐ al-Shar╒ al-Kab┘r li-ab┘ al-Barak┐t S┘d┘ A╒mad al-Dard┘r ‘al┐ Khal┘l, 2/531-
532; Qur═ab┘, Kit┐b al-K┐f┘ f┘ Fiqh ahl al-Mad┘nah al-M┐lik┘, 1/522.
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place then she will restore her right of ╒a╔┐nah. However, the father is not allowed to

move to non-Muslim state.490

The ╓anbal┘ jurists said when any parent intend to move to another country with the

intention to domicile there and distance of such place is equal to the distance of qa╖r

while place is also safe then father deserves more for the ╒a╔┐nah either father

permanently or temporary reside there because usually father can discipline his child and

protect his interest. However, if the distance of such place is more than qa╖r then the

mother deserves more for the ╒a╔┐nah as she is kind and tender. Contrary to it, if

intention of travelling was owing to need or ╒ajj then resident parent is better for the

child, however, if he travelled at a distant place with the intention of residing there but

the child or travelling path is unsafe then the child will be placed under the care of the

resident parent because owing to anticipated harm to child throughout the journey but if

place or path is safe then the father deserves more for the ╒a╔┐nah either he is resident or

traveler. However, if both parents move together to the same country then the child

would be placed under the care of the mother but if the father takes the child in his care

due to variation of states (abodes) and subsequently she joins the same place then she

acquires her right again due to the disappearance of impediments. Respectively, if the

mother travels to near place where the father can easily visit his son then the mother

deserves more to retain the ╒a╔┐nah of the child.491

490Shirb┘n┘, Mughn┘ al-Mu╒t┐j il┐ Ma‘rifat Ma‘┐n┘ Alf┐╘ al-Minh┐j, 3/458-459; Samayk┘ al-Sh┐fi‘┘,
Asn┐ al-Mu═┐lib Shar╒ Raw╔ al-║┐lib, 7/512-513.

491Buh┴t┘, Kashsh┐f al-Qin┐‘ ‘an Matn al-Iqn┐‘, 5/500, 503; Qud┐mah, al-Mughn┘, 11/419-420.
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To sum up, ╓anaf┘ jurists are of the views that woman could remove the child to another

place when distance is short and father can easily access the child. However, if there is

the two states are widely apart then the mother can move with her child provided that it is

her native place and her marriage had solemnized there. Respectively, the woman cannot

move with her child to the non-Muslim state even her marriage had solemnized there and

she is inhabitant of the non-Muslim state as there is harm in it. Contrary to it, M┐lik┘

jurists impose the condition of distance as the father or the guardian or the legal heirs can

travel with child to another place intended to be domiciled whose distance is less than six

burd but if he did so then his right would be forfeited except that the mother travel with

them. However, if he travels for the purpose of trade then his right would not be forfeited

but the child would be entrusted under the care of close relatives for that period.

Similarly, the mother cannot travel with the child from the habitual place of the child’s

father or the legal heirs without their permission if distance is more than six bar┘d but if

the distance is less than two bar┘d then she can travel with child without their permission

provided that the guardian or the father can easily visit his child. In this regard, Sh┐fi‘┘

and ╓anbal┘ jurists state that when any parent move to another place with the intention to

be domiciled there and distance is also short then father deserves more for the custody of

the child. Besides, if any parent travels owing to necessity then resident parent has been

given preference provided that route of journey and child is unsafe. Similarly, if the

mother remove the child to a near place where the father can easily access his child then

the mother has right to take care of the child but if both parents move to same place then

child would remain with father due to variation of abodes. While Sh┐fi‘┘ jurists added that
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the child has option to choose any of the parent when they move to same place, however,

the father is not allowed to move to the non-Muslim state.

4.8 Approach of Pakistani Courts in Cross-Cultural Custody Disputes

The approach of the judges of Pakistani Courts concerning cross-cultural custody

disputes and removal of children are as followed:

4.8.1 Wrongful Removal & Custody of Children under Pakistani Family Law

When the Guardian Court issues the custody order in favour of any parent (either father

or mother) in Pakistan then the custodian parent has absolute authority to move with

child on such a distance where the non-custodian parent especially the father can easily

access the child. There is no need for special application to obtain the permission from

the court whether for a holiday or for any other purpose except that if restrictions have

been imposed on travelling by the Guardian Judge. However, if any restriction has been

imposed then custodian parent is required to obtain the permission from the court.492

If the child is removed from the legal custody of the parents by the non-custodian parent

or from the Jurisdiction of Pakistan to any other state or vice versa493 then issue of such

wrongful removal and restoration of custody order in Pakistan is generally regulated by s.

492The Guardians and Wards Act 1890, s. 26 (1), http://www.ma-
law.org.pk/pdflaw/The%20Guardian%20and%20Wards%20Act.pdf, (accessed November 14, 2015).

493When a child is removed from one jurisdiction to another by parent known as ‘parental child
abduction’ in England. In this context, ‘abduction’ means removal or retention of a child by a parent,
guardian or family member without the consent of the other person or people who are entitled to participate
in decisions about that child’s future and upbringing, see, Duncan Ranton, “Hague and Non‐Hague
Convention Abductions Notes for Reunite,” (2009): 2, 38,
http://www.reunite.org/edit/files/articles/Notes%20on%20Hague%20Convention%20Law.pdf, (accessed
January 1, 2016).
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491 of the CrPC, 1898494 and art. 199 of the Constitution of Pakistan. The writ

jurisdiction of the High Courts can be invoked under the habeas corpus495 petition to

avail temporary relief in the custody and the guardianship disputes where the parties

await the outcome of the case pending in the Guardian Courts, as the writ jurisdiction is a

summary proceeding and concluded in earlier timeframe. The habeas corpus proceedings

are also available for those guardians who are illegally deprived to access the child. In

habeas corpus petition, the custody of the minor is temporarily restored to the petitioner

parent but within the jurisdiction of Pakistan subject to the final determination of the

custody by the Guardian Court.496

The mere invoking of the jurisdiction of the Guardian Judge under s.25 of the Guardians

and Wards Act does not debar a parent from invoking jurisdiction under s.491 CrPC.497

Therefore, the matters under s. 491 CrPC and under s.25 of the Guardians and Wards Act

are entirely different498 because the jurisdiction of the Guardian Court is to decide the

final welfare of the child, therefore, the custody of the minors cannot be granted in

habeas corpus petition.499 In exceptional cases, the High Court has jurisdiction to order to

restore the custody, which has been disturbed illegally and improperly.500 Consequently,

s. 491 CrPC is absolutely more efficacious, speedy and appropriate to be exercised

494Code of Criminal Procedure 1898, s. 491, http://nasirlawsite.com/laws/crpc.htm, (accessed
February 6, 2016).

495The term habeas corpus is a Latin terminology and the word habeas means ‘to produce’ whereas
the term corpus means ‘body’. It is an order pertaining to production of anyone before the court of law,
https://toplawsearch.wordpress.com/2014/11/05/habeas-corpus/, (accessed February 6, 2016).

496Balchin, A Handbook on Family Law in Pakistan, 180.
497Uzma Vahid v. Muhammad Javed Umrao, 1988 PCrLJ 1883.
498Umrao v. Mst. Uzma Vahid, 1988 SCMR 1891.
499Sara Palmer v. Muhammad Aslam, 1992 MLD 520.
500Umrao v. Mst. Uzma Vahid, 1988 SCMR 1891.
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without prejudice the rights of the parties involved in a case under the Guardians and

Wards Act.501

The objective of the habeas corpus petition is to secure the child from the wrongful

detention of the person. According to s.9 of the Guardians and Wards Act, 1890, the

District Court has jurisdiction to exercise his authority while the High Court may also

exercise its jurisdiction of the habeas corpus under s. 491 CrPC or under art. 199 of the

Constitution of Islamic Republic of Pakistan502 and issue the orders to produce the child

who had improperly been removed from the lawful custody before the court to deal in

accordance to the law.

The case law also upheld the position of the statute law as in Shamshad Begum v.

Muhammad Saad Bin Moghani,503 the Karachi High Court decided that the High Court

has authority under the proceedings of habeas corpus to require a person who has

custody of a minor to produce him/her in the court and to show under which authority

that person had such custody. The court observed that if that child is recovered then the

child should return to that person having parental responsibility.504

In Mst. Hamida Bibi v. Station House Officer,505 the Lahore High Court declared that the

purpose of the jurisdiction of the High Court is to provide immediate relief in the cases of

501Zubaida Khatoon Alias Aqleema Khatoon Alias Parveen v. Saadullah A. Siddiqui, 1992 PCrLJ
690 (a).

502Constitution of the Islamic Republic of Pakistan 1973, Art. 199,
http://www.commonlii.org/pk/legis/const/1973/8.html, (accessed February 6, 2016).

503Shamshad Begum v. Muhammad Saad Bin Moghani, 1989 PCrLJ Karachi 1327; also see, Hina
Jillani, Director A.G.H.S v. Sohail Butt, PLD 1995 Lahore 159; Muhammad Javaid Umrao v. Uzma
Vahidi, 1988 SCMR 1891.

504Justice Faqir Muhammad Khokhar, “Child Abduction and Transnational Jurisdiction”,
(Islamabad: International Judicial Conference, 11-14 Aug 2006),
http://www.supremecourt.gov.pk/ijc/articles/12/1.pdf, (accessed January 1, 2016); Mian Zafar Iqbal
Kalanauri, “Guardianship, Custody, Visitation, Child Support under Islam and Pakistan Law,”
http://www.zklawassociates.com/wp-content/uploads/2012/03/Guardianship-Custody-Visitation-Child-
Support.pdf, (accessed December 31, 2015).

505Mst. Hamida Bibi v. Station House Officer, 1998 PCrLJ Lahore 140.
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emergency where a minor is removed from the custody of a guardian. If the child is

above the age of discretion then the court will ask the child’s choice, otherwise, the court

will return the child to the custody of the guardian.

In Mst. Wallan v. Sultan,506 the Lahore High Court held that no one has authority to

forcibly take the minors from the custodian. However, if the mother refuses to deliver the

custody of the minor to father after the expiry of the ╒a╔┐nah period then in such case,

the mother cannot be saddled with criminal liability.507 The moment, the minors are

removed from the lawful custody of their guardian then it would become a case of illegal

detention.508 Similarly, if the custody of the minor child is taken illegally or improperly

then the High Court is competent under s. 491 to entertain the application and pass an

order for restoration of such custody.509 When a minor of tender age is removed

unlawfully, the custody of such minor is always preferred to be given to the mother until

the final decision of the Guardian Court.510 Moreover, the right of a Muslim mother to the

custody of her minor is subject to the control of father and if she removes the minor

against or without the consent of the father to such a distance from where the father

cannot exercise his supervision then removing the minor amounts to prevent him from

exercising necessary supervision or control over the child.511

Whereas the child is removed from the jurisdiction of England to Pakistan or vice versa,

the case law declares that removal of the minor by a parent from one country to another is

506Mst. Wallan v. Sultan and 3 others, 1977 PCrLJ Lahore 1073.
507PLD 1987 Karachi 239.
508Noor Safia v. SD Sialkot, 1997 PCrLJ 84.
509Noor Jehan v. Zahid Ali, 1999 YLR 2290; Nisar Muhammad and another v. Sultan Zari, PLD

1997 SC 852; Iffat Mir v. Mobeen Qasim Mir, 1991 PCrLJ 2372; Mahmood, The Code of Muslim Family
Laws, 473.

510Samina v. Ishfaq Hussain, 2000 MLD 351; Mahmood, The Code of Muslim Family Laws, 409.
511Ali Akbar v. Kaniz Maryam, PLD 1956 Lahore 484; Mahmood, The Code of Muslim Family

Laws, 370-371, 457.
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illegal.512 The foreign custody orders concerning the removal and custody issues in

Pakistan are subject to the paramount consideration of the welfare of the minor.513

In the case of Musharaf Ali v. M. Jameel,514 where the Muslim father holding dual

citizenship of England and Pakistan breach the order of the court of England and

removed the children to Pakistan. It was improper removal, therefore, the Guardian Court

of Pakistan giving due weight to the judgment of England court and the mother is

allowed to retain the custody of the children but only in Pakistan under the habeas corpus

petition.

In another case, Lorraine Marie Cecil Doucet v. Aslam Muhammad Nasim,515 the

petitioner mother had been given custody of the minors by the Superior Court at

Montreal, Canada but the respondent father had removed the minors to Pakistan

improperly, therefore, the father is directed under the habeas corpus petition to hand over

the minors to petitioner immediately subject to final decision of the guardianship case

pending at Karachi.

Contrary to it, in Hiroku Muhammad v. Muhammad Latif,516 the mother married the

respondent father in Japan after conversion to Islam and had a child. The minor was

under the care of the father as the father filed an application in the Guardian Court for an

interim custody of the child while the mother instituted habeas corpus petition before the

High Court. The High court held that:

As regards to nationality, minor was born in Japan; therefore, he has Japanese
nationality as well as carried the nationality of his father. The respondent had
himself gone to Japan and married there with Japanese woman. Thus, decision is

512Elizabeth Dinshaw v. Arvand M. Dinshaw, 1989 MLD 2209; Mahmood, The Code of Muslim
Family Laws, 379.

513Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110.
514Musharaf Ali v. M. Jameel, 1992 MLD 520.
515Lorraine Marie Cecil Doucet v. Aslam Muhammad Nasim, 1991 PCrLJ 44.
516Hiroku Muhammad v. Muhammad Latif, 1994 MLD 1682.
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made in favour of mother because application of the above case is pending under
the Guardian Court of Japan.

In another case, in which custody of the minor was given to the Christian mother in

habeas corpus petitioner but credentials of the father and the mother was evaluated with

reference to the welfare of the minor.517

In Mst. Fauzia Begum v. Amin Saddruddin Jamal Gonji,518 the Canadian national father

was refused the custody on the ground that the welfare of the child demands to reside

with the mother while the father has right to visit the child once in a month at the child’s

residence and is also responsible for the education and maintenance of the child.

In Ms. Hina Jillani, Director of A.G.H.S. Legal Aid Cell v. Sohail Butt,519 the custody of

a female child is given to an Uzbek Muslim mother because marriage was solemnized in

Tashkent; therefore, mother is permitted to take the child to her native place. Besides, the

court considered the fact that the father has sufficient financial means to visit his child in

Tashkent.

The above discussion proves that the custodian parent in Pakistan has absolute authority

to move with child on such a distance where the non-custodian parent especially the

father can easily access the child without the permission of the court except that the

Guardian Judge has imposed restrictions on travelling. However, if a child is removed

from the custody of the custodian parent by the non-custodian parent or any parent is

deprived to access the child then suit of wrongful removal of the child in Pakistan is filed

under habeas corpus petition in order to produce the child before the court to deal in

accordance to the law. If the child is above the age of discretion then the Court will ask

517Peggy Collin v. Muhammad Ishfaque Malik, PLD 2010 Lahore 48.
518Mst. Fauzia Begum v. Amin Saddruddin Jamal Gonji, 2007 CLC Peshawar 1403.
519Ms. Hina Jillani, Director of A.G.H.S. Legal Aid Cell v. Sohail Butt, PLD 1995 Lahore 151.
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the child’s choice, otherwise the Court will return the child to the custody of the

guardian. Whereas, the child is removed from the jurisdiction of Pakistan to another state

or vice versa then such cases are resolved keeping in view the welfare of the minor.

4.8.2 Legal Regime on Child’s Religion in Pakistan

The Courts stance on child’s religion is that the child must be brought up according to the

father’s religion because a minor is presumed to have the father’s religion under the law,

therefore, it is the duty of the guardian to train and bring up the child according to the

father’s religion as it has been held in the case of Nadir Mirza v. Munni begum.520

Likewise, in Mst. Atia Waris v. Sultan Ahmad Khan,521 it was held that the minor must be

presumed to have the father’s religion and corresponding civil and social status while in

Grace Abdul Hadi Haqani v. Abdul Hadi Haqani,522 the Court held that the child always

follows the religion of the father. In Christine Brass v. Dr. Javed Iqbal,523 the Courts held

that the father has the right to determine the religion of his infant children and such right

subsists even after his death.

In this regard, June Starr in his treatise ‘the Global battlefield: culture and international

child custody disputes at the century’s end’ states that the cases where the Muslim father

and the non-Muslim mother are involved, do not merely concern to return the child from

one country to another but the most considerable factor is that under which religion and

culture, the child should be raised.524

520Nadir Mirza v. Munni begum, 57 IC 651; also see, AIR 1930 Oudh 471.
521Mst. Atia Waris v. Sultan Ahmad Khan and others, PLD 1959 (W.P) Lahore 205.
522Grace Abdul Hadi Haqani v. Abdul Hadi Haqani, PLD 1961 (W.P.) Karachi, 296.
523Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110.
524Ataullah Khan Mahmood & Ijaz Ali Chishti, “Adjective Law undermining the substantive law:

The Hague Convention on the Child Abduction,” http://www.pljlawsite.com/2013art14.htm, (accessed
January 1, 2016).
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However, the Courts of Pakistan have adopted different position in deciding the custody

disputes on the grounds of religion especially in those cases where the parents have

different faith. In the past cases, where the non-Muslim foreign mothers claimed the

custody of her children born from Pakistani Muslim father, the Courts tended to favour

the fathers on the ground of religion and refused to give the custody to the non-Muslim

mother.525 As in a landmark case Mst. Atia Waris v. Sultan Ahmad Khan,526 where the

minor girl was the child of a Muslim father and a Christian mother, the Court disqualified

the mother on the basis of her religion and held that the mother was not likely to bring up

the child in the Muslim religion. Therefore, the custody was granted to the paternal aunt

to ensure that the child was brought up in the religion of his father.

In Mrs. Mosselle Gubbay v. Khwaja Ahmad Said,527 the Jewish mother married a Muslim

man according to the Muslim law in India and had two children (a son and a daughter).

After dissolution of marriage, the custody of the children was given to the mother.

Thereafter, the father brought the children to Karachi. The Contempt proceedings were

drawn up in Calcutta High Court against him while the mother filed a criminal case for

kidnapping of the two children under s. 368 PPC in Pakistan and later filed a habeas

corpus petition. The High Court held that:

It was improper to give the custody of two Muslim children to a Jewish mother
who was an Indian nationality and was residing there. Whereas concerned to the
committing of the contempt of the High Court of Calcutta, it is not the real issue
as real issue is related to the custody of the children.

In another case, Mrs. Grace Abdul Hadi Haqani v. Abdul Hadi Haqani, even though the

Muslim father declared her daughter to follow her Christian mother’s religion does not

525Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110.
526Mst. Atia Waris v. Sultan Ahmad Khan, PLD 1959 Lahore 205.
527Mrs. Mosselle Gubbay v. Khwaja Ahmad Said and Others, PLD 1957 (W.P) Karachi 50.
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amount to abandonment the custody of the child. It was held that the father has right of

the custody of his daughter.528 In Miss Christine Brass v. Dr. Javed Iqbal,529 the custody

of the abducted minors was refused to the Canadian Christian mother on the grounds of

religion even though she has custody order from the Court of the minor’s habitual place

of residence. The father being Muslim has a legal right under domestic law as well as

international law to see that his children are brought up in the Muslim faith even mother

has different faith. Therefore, if the custody of the children with mother takes them to

such a position that father cannot exercise his supervision then the mother may forfeit her

right of custody. The Peshawar High Court held that:

Under personal law, father alone is the natural and legal guardian of his minor
children even during the period of ╒a╔┐nah, the constructive custody of the
children remains with father.

In the recent years under s. 491, the Court adopted two different approaches to decide the

custody on the ground of religion in which the foreign mothers have been able to at least

gain temporary custody of their children pending the decision of the Guardian Courts and

in some cases, the mother has returned abroad with her children without awaiting the

Court’s final ruling.530 As in Peggy Collin v. Muhammad Ishfaque Malik,531 the Lahore

High Court granted the custody of the minor son to his Christian mother who had a

custody order from the French Court while the minor has been abducted and brought to

Pakistan by his father. The Court held that:

The father against whom international warrant for arrest stands issued and he is
already under arrest in his country facing a criminal charge of abduction.
Therefore, mere professing of Muslim faith and his mere birth in Pakistan is not
sufficient to conclude that welfare of the minor would lie in living with father

528Mrs. Grace Abdul Hadi Haqani v. Abdul Hadi Haqani and Others, PLD 1961 Karachi 296.
529Miss Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110.
530Sara Palmer v. Muhammad Aslam, 1992 MLD 520.
531Peggy Collin v. Muhammad Ishfaque Malik, PLD 2010 Lahore 48.
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rather than with a French Christian mother whose credentials are blotless. Thus,
her courage and character may be better to put good moral, social and human
values in the minor’s personality.

In Ms. Louise Anne Fairley v. Sajjad Ahmed Rana,532 where the custody of twelve year

old daughter was given to the Christian mother irrespective of the father although the

child profess the Islamic faith.

The above discussion proved that the child must be brought up according to the father’s

religion because a minor is presumed to have the father’s religion; therefore, it is the duty

of the guardian to train and nurture the child according to father’s religion. Beside

approaches of the Court to decide the custody dispute on the ground of religion is not

uniform, as they have exhibited different approaches to settle such disputes. In some

cases, they denied to give the custody of the Muslim child to the non-Muslim mother by

following Islamic Law and in some cases, admitted the custody by deviating from the

Islamic text.

4.8.3 Recognition and Enforcement of Foreign Custody Orders in Pakistan

The approach of the Guardian Courts of Pakistan in the matter of final decision for the

recognition and enforcement of the foreign custody again is not uniform because in some

cases, the foreign custody order had been  endorsed by giving due weight to their

decisions and in some cases did not acknowledge the foreign orders.533 Some of the cases

are as follows:

532Ms. Louise Anne Fairley v. Sajjad Ahmed Rana, PLD 2007 Lahore 293.
533Balchin, A Handbook on Family Law in Pakistan, 181.
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In the case of Dr. Viktor Hacker v. Dr. Shahida Mansoor,534 it was held that according to

s. 13 of the Code of Civil Procedure (CPC), 1908, it is clear that judgment passed by the

Foreign District Court of Austria is not conclusive judgment because the judgment is not

based on merits and appeal against this order is still pending in the Apex Court.

Moreover, the District Court of Austria has no jurisdiction to decide the issue of the

custody of the minors; therefore, it cannot be held that the minors are in illegal detention

under the care of the mother.

In Syed Ahmed Ali v. Station House Officer,535 the Trial Court held that the order of the

Foreign Court (Canadian) was temporary in nature, passed in the absence of the mother

and not the conclusive order. Therefore, the provisions of s. 13 CPC for the

implementation of the order of the Foreign Court are not attracted.

Likewise, in the case of Miss Christine Brass v. Dr. Javed Iqbal,536 it was held that

annexure ‘A’ is a copy of the decree and not a judgment. However, if it is treated as

judgment even then it has no binding effect in Pakistan because such judgment can be

cause of action for a suit in the Court of Pakistan and if the Pakistani Court confirms it

then it could be enforced in Pakistan.

In Aya Sasaki v. Zarina Akhtar,537 the Court approved the custody of the child in favour

of the custodian mother because the Court in Singapore had already passed an order and

hand over the custody of the minor to the mother. Moreover, the Court held that the order

had to be honored unless it was unjust or improper; secondly, the mother has a

preferential right to have the custody of the minor.

534Dr. Viktor Hacker v. Dr. Shahida Mansoor and others, PLD 2013 Islamabad 34.
535Syed Ahmed Ali v. Station House Officer and 2 others, 2013 MLD 1625 Sindh.
536Miss Christine Brass v. Dr. Javed Iqbal, PLD 1981 Peshawar 110.
537Aya Sasaki v. Zarina Akhtar, 1999 CLC 1202.
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The preceding discussion substantiate that there are certain criteria explained under the

statute law of Pakistan for the recognition and enforcement of the foreign orders in

Pakistan and if these criteria are not fulfilled then such foreign order has no effect in the

custody issues.

4.9 Conclusion

On the basis of above discussion, it is concluded that cross-cultural custody disputes are

regulated under Shar┘‘ah, which provides guidance concerning the significant issues.

Thus, in this regard, the kit┐b┘yyah mother can retain the custody of the Muslim child,

because the mother either Muslim or Christian, or Jewish, stand on equal position for the

custody of the child, but the non-believer or apostate mother cannot retain the custody of the

child. The cross-cultural custody disputes are also regulated under the Guardian and

Wards Act, 1989, which provides a framework to address this issue briefly and regulates

the custody order. The Guardian Courts keep the welfare of the minors’ constantly in

mind before placing the child in the custody of any parent and provides access right to the

non-custodian parent. The tendency of the Pakistani Court is not persistent to determine

the welfare of the child as in some cases, they uphold the position of the Islamic law and

in some cases; they follow the general principle with subject to the welfare of the child.

The kit┐b┘yyah mother has right to retain the custody of the Muslim child but the non-

Muslim relatives are ineligible to hold the custody of Muslim child in Shar┘‘ah and

Pakistani Family Law as well. For this purpose, it is required that blood relatives must

have the same religion as the child has for the purpose of the custody. Thus, the duration of

the ╒a╔┐nah under the supervision of the kit┐b┘yyah mother for the male and female child
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continued till the child acquired the religious discretion that is deemed as seven-years and

after the termination of the ╒a╔┐nah period, supervision of the male and female child will

be shifted to the father in Shar┘‘ah, however, usually in Pakistan the custody is awarded

on permanent basis to any parent residing either in Pakistan or in any other state. The

Shar┘‘ah and Pakistani Family law provide criteria to determine the eligibility of the

guardian which are essentially required to observe before the appointment.

The child’s wish (above seven year either male or female) is considered to choose any

parent as guardian under Islamic and Pakistani Family Law as well, although, the child

has right to choose the kit┐b┘yyah mother as guardian but it is preferred to select the

Muslim parent. However, the kit┐b┘yyah mother is not permitted to raise the Muslim child

according to her faith under Shar┘‘ah and stance of Pakistani Court on child’s religion is

also inconsonance with Shar┘‘ah as child must be raised according to the father’s religion

because the minor is presumed to have the father’s religion in Pakistan. However, the

tendencies of the Courts are inconsistent to determine the cross-cultural custody disputes

where parents have different religion resided either in Pakistan or in UK or in another

state by favoring or rebutting to award the custody to the kit┐b┘yyah mother.

The father’s residence is the best place for the custody of the child but the kit┐b┘yyah

mother can remove the child on such a distance where the non-custodian parent can

easily access the child but she cannot remove the child to the non-Muslim state even her

marriage had solemnized there and she is inhabitant of that state, nor the father is

permitted to remove the child to the non-Muslim state with the intention to reside there.

The custodian parent in Pakistan has absolute authority to remove the child from one
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place to another place without the consent of other parent or without the permission of the

Court except that if the Guardian Judge has imposed any restrictions on travelling. If the

father removes the child from one jurisdiction to another, then criminal liability does not

inflict on him, nor he is deemed as kidnapper of his child. Therefore, when any of the

parents is deprived to access the child or child is removed from the custody of the legal

parent then such suit is addressed under habeas corpus petition in order to produce the

child before the Court to deal in accordance to law. Yet, if a child is removed from the

jurisdiction of Pakistan to another state or vice versa then such cases are resolved keeping

in view the welfare of the child under habeas corpus petition and the Guardians and

Wards Act. In this regard, statute law outlines the criteria to recognize the foreign

custody orders in Pakistan but if these criteria are not fulfilled then the foreign custody

order has no affect in Pakistan. The judges of the Pakistani Courts have adopted the split

approaches to determine the cross-cultural custody disputes as in some cases, they uphold

the position of Islamic law and in some cases; they follow the general principle with

subject to the welfare of the child.
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Chapter 5: Transnational Cross-Cultural Custody Disputes
under English Law

5.1 Introduction

The chapter four has discussed the significant issue of cross-cultural custody disputes

under Shar┘‘ah and Pakistani Family Law. The present chapter describes the transnational

cross-cultural custody disputes under English law. The significant questions are how

transnational cross-cultural custody disputes are regulated under English Family Law?

What is the approach of the judges of English Court to admit the child’s wishes in

residential order? What is the criterion under English law to interpret the legal doctrine

‘best interest of child’? How the right of child’s upbringing is protected under Children

Act 1989 and how many kinds of orders are introduced under Children Act 1989 to

decide the transnational cross-cultural custody disputes? Which people are eligible to

care the child under English law? What is the duration for the upbringing of child under

s.8 order? How English Court decides the custody disputes on the ground of religion in

case where parents have different faith and what is the stance of the judges on child’s

religion? What is the trend of English Court to address the issue of improper removal of

child from the habitual residence and which mechanisms are introduced to address the

trans-jurisdiction removal of children? These questions will be answered in this chapter.

5.2 Cross-Cultural Custody Disputes and Children Act, 1989

There is a uniform set of jurisdictional rules for the courts hearing transnational cross-

cultural custody disputes in UK. Therefore, English law provides a uniform set of law to

resolve such conflicts without considering religion, nationality and culture as art.2 of UN



180

Convention on the Rights of the Child, 1989 (UNCRC) determines the key principles on

this issue in the following way:

The convention applies to all children whatever child or his or her parent’s or
legal guardian’s race, colour, sex, language, religion, political or other opinion,
national, ethnic, or social origin, culture, property, disability, birth or other
status.538

For the upbringing of child, two different terms are used under English law, however,

these two terms are different from each other as guardianship means appointment of

someone to care the parentless child while custody refer to care, control and to determine

the residence of the child by any parents who has parental responsibility. The custody

order is totally abolished and replaced with ‘section 8 orders’ under which courts have

the authority to make residence order, contact order, prohibited steps order and specific

issues order in for the child who is under the age of 18 years.539

The issue of child’s upbringing is regulated by Children Act 1989, which explains the

meaning of upbringing in s. 105(1):

“Upbringing” in relation to any child includes the care of the child but not his
maintenance.540

Thus, the term upbringing includes feeding, clothing, washing, putting the child to bed,

education, housing, arranging babysitting, medical treatment, arranging school and

transportation, holidays and recreation, keep the child in touch with family circle,

deciding the religion, disciplining the child, contacting with child, protecting from

physical and mental harm, naming the child and encouraging social or moral

538UN Convention on the Rights of the Child 1989, art. 2 (1),
http://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf, (accessed December 21, 2016).

539Harris-Short, Miles and George, Family Law: Text, Cases and Materials, 728-729; Collier,
Conflict of Laws, 334, 336-337.

540Children Act, 1989, s. 105(1), http://www.legislation.gov.uk/ukpga/1989/41/section/105,
(accessed January 4, 2016).
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development. It is the physical authority to control the child’s movements till the child

reaches the age of discretion.541

The part I of Children Act 1989 recognized the fundamental principle that child’s welfare

is paramount consideration in both private and public law, elaborates the concept of

parental rights and duties, which is replaced by modern term as parental responsibility. In

this regard, s. 8 explains the four kinds of orders e.g. contact order, residence order,

prohibited steps order and specific issue order.

Likewise, part II has completely reorganized and abolished the outdated notion of care,

custody, access and control orders and replaced them with new orders which empowered

the court to make orders to determine the child’s residence (e.g. where and with whom

child should have a home) and contact (e.g. when and how child should keep in touch

with non-residential parent). Furthermore, court can make special orders regarding any

specific issue or prohibited steps.

Thus, part III-V admitted the general duties and powers of local authorities. This section

also restructured the emergency protection order and child assessment order, which both

collectively and individually support the local authority to execute their duties concerning

the protection of children in their vicinity.542

The above discussion proved that issue of child’s custody are regulated by Children Act

1989 which abolished the custody order by replacing them with s.8 orders to protect the

interest of the child who is under 18  years of age. The Children Act, 1989 provide a

detail law to resolve the transnational cross-cultural custody disputes under residence

541Lowe and Douglas, Bromley’s Family Law, 338-339; Harris-Short, Miles and George, Family
Law: Text, Cases and Materials, 729, 795.

542Collier, Conflict of Laws, 338; Burton, Family Law, 392, 407; Standley and Davies, Family
Law, 251, 278; Gilmore and Glennon, Hayes and Williams’ Family Law, 382-383; Harris-Short, Miles and
George, Family Law: Text, Cases and Materials, 730-731; Children Act 1989,
http://www.legislation.gov.uk/ukpga/1989/41/part/I, (accessed November 19, 2015).
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order, care order, prohibited steps order and specific issue order without considering the

religion, nationality and culture of child and his or her parents.

5.3 Kinds of Orders

The Children Act 1989 introduced four types of orders under s. 8, which is collectively

known as s.8 orders. These four orders are as followed:

5.3.1 Residence Order

The old term ‘custody and accesses’ has replaced with the term ‘residence and contact’

order. The Residence Order was introduced by Children Act 1989 to replace the custody

order to remove the claim of right which impliedly contains the meaning of right instead

of duty as it is mention in s.8(1) of the Children Act 1989 that:

A residence order means an order settling the arrangements to be made as to the
person with whom a child is to live.

The residence order only settles the residence of the child as where child will live and

who will care for him. This order only confers few rights to residential parent as to decide

the future and upbringing of the child while non-residential parent have a contact order.

The intention of residence order is to implement the fact that both parents play a

continuous role in relation to the child because in residence order main question is

concerned with, where the child should live and to whom the child belongs as it was held

in the leading case of Re G,543 where biological mother and her ex-partner disputed about

the child. It was held that children’s residence should continue with biological mother

and status of ex-partner’s was accepted as a psychological parent.

543Re G, [2006] UKHL 43.
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In Re B (A Child) (Residence Order),544 the parents were separated before the child’s

birth and agreed that child to be reared by grandmother. Later on, the father changed his

decision and objected on the residence order. The Family Division made an order in

favour of the natural parent (father). However, Supreme Court awarded the residence

order in favour of the grandmother because the child had lived most of his life with his

grandmother and formed a strong bond with her.545

The Children Act, 1989 describes that when residence order is operative with regard to

the child then no one can call the child with new surname or change the child’s surname

without written consent of the parent or leave of the Court as s.13(1) (a)(b) states that:

Where a residence order is in force with respect to a child, no person may cause
the child to be known by a new surname or remove him from the United
Kingdom without the written consent of every person who has parental
responsibility for the child or the leave of the court.

Therefore, when a child is born, it is the duty of both parents to register the surname of

child according to Births and Deaths Registration Act 1953 (BDRA 1953). Accordingly,

when name is registered once, then parent is not allowed to change the surname. Besides,

the person with the residence order is prohibited to take formal steps to change the

surname of the child e.g., parents instruct the child’s school to call the child by a certain

surname. However, if residential parent intends to change the child’s surname who is

under the age of 18, then it is required that he/she should contact each person who have

parental responsibility, if they gave consent in writing to change the child’s name then it

is permitted to change the name, in case where residence order is not operative but if the

residence order is operative then Court’s permission is necessary to change the surname

544Re B (A Child) (Residence Order), [2009] UKSC 5.
545Burrows, English Private Law, 102-103; Burton, Family Law, 409, 433; Standley and Davies,

Family Law, 269, 278; Gilmore and Glennon, Hayes and Williams’ Family Law, 376; Probert, Family Law
in England and Wales, 152, 155, 157, 164; Mary Welstead and Susan Edwards, Family Law (United
Kingdom: Oxford University Press, 2013), 240.
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and for this purpose, he is required to provide a certificate in writing which proves the

consent of every person having parental responsibility as it was held in Re T (Change of

Surname)546. In Dawson v. Wearmouth547 the House of Lords ruled that it is required to

obtain the consent of the person who has parental responsibility whether the Child

Arrangements Order is in force or not.548

Likewise, residential or non-residential parent is not permitted to remove the child

permanently from one jurisdiction to another except the Court’s permission as section

13(1)(b) of Children Act, 1949 states that when a residence order is in force with respect

to a child then no person can:

Remove him from the United Kingdom, without either the written consent of
every person who has parental responsibility for the child or the leave of the
court.549

The welfare of the child always remains of paramount consideration, in these cases since

the Court grants permission to wishing parent to remove the child when satisfied that the

child’s welfare is secured as in the case of Payne v. Payne550, it was ruled that welfare of

the child is of paramount consideration. In the case of Re K (Children)551, where the

parents of the children had a shared residence but the mother desired to move with the

children to her country Canada so that she could reside with her parents because she has

greater support there, while the father opposed the application because he wanted to

avoid losing close contact with his children. However, the Court permitted the mother to

remove the child from the jurisdiction on the basis of the welfare of the child; same

546Re T (Change of Surname), [1998] 2 FLR 620.
547Dawson v. Wearmouth, [1999] 1 FLR 1167.
548Burton, Family Law, 418-420; Bond, Black and Bridge, Family Law, 423-424; Sendall, Family

Law Handbook 2015, 253-255.
549Children Act 1989, s. 13(1)(b), http://www.legislation.gov.uk/ukpga/1989/41/section/13,

(accessed December 13, 2015).
550Payne v. Payne, [2001] 1 FLR 1052.
551Re K (Children), [2011] EWCA Civ 793.
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decision was taken in the case of Re N (Leave to Remove from the Jurisdiction),552 where

the mother was permitted to remove the child from the jurisdiction of England and reside

permanently in her country.

Contrary to that, the Court may refused to remove the child from the jurisdiction when

presented future picture was unsatisfactory as in the case of Re K (A Minor),553 where the

Court did not permit the mother to move with the child to USA for the purpose of her

postgraduate study because it would adversely disturb the contact of the father with the

child. Thus, it demonstrates that each case will be decided genuinely on the basis of its

own circumstances because it requires to balance the child’s interests according to the

statutory checklist.

However, the residential parent may take the child out of the United Kingdom for a

holiday up to one month without the leave of the Court but if leave is necessary for a

longer time then it can be acquired from the Court if the other parent did not consent

under s. 13(2) and 13(3) of Children Act 1989.554

The above discussion proved that the residence order is related to settling arrangements

of the child as to the person with whom a child is to live. This order only confers few

rights to the residential parent to decide the future and upbringing of the child while non-

residential parent has a contact order. The Residence Order contains the restriction that

no person can change the surname or remove the child from the jurisdiction. Thus, when

a child is born then surname of the child must be registered because when it is registered

then the residence parent cannot change the child’s surname without acquiring the written

552Re N (Leave to Remove from the Jurisdiction), (2) [2014] EWHC B16 (Fam).
553Re K (A Minor), [1992] 2 FLR 98.
554Children Act 1989, s.13(2)(3), http://www.legislation.gov.uk/ukpga/1989/41/section/13,

(accessed December 13, 2015); Burton, Family Law, 416-418; Sendall, Family Law Handbook 2015, 255-
256.
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consent of every person having parental responsibility or leave of the Court in a case

where Residence Order is operative but if Residence Order is not operative then the

application to change the name of the child must be supported by the written consent of

every person have parental responsibility. Likewise, if a parent intends to move with the

child permanently, towards another jurisdiction then the Court’s permission is required

except when the other parent or all those person have the parental responsibility

consented to remove the child. However, welfare of a child always remains a paramount

consideration in these cases because usually the Court grants the permission to wishing

parent to move with the child except when the reason of the removal is illogical.

Moreover, the residential person may take the child out of the United Kingdom for a

holiday up to one month without the leave of the Court but if the leave is necessary for

longer time then it can be acquired from the Court.

5.3.2 Contact Order

The Contact Order required that the residential parent permits the child to stay or visit or

have contact with the non-residential parent whose name is mentioned in the Contact

Order because welfare of the child is of paramount consideration. The Contact Order

should be defined in case where parents disagree on a programme and prefer the Court to

make a specific and detailed order for them to provide a direct or indirect contacts as

direct contact includes face-to-face visits and indirect contact includes through letter,

telephone calls, greetings card etc. The Court generally cannot order the residential parent

to write the progress reports and communicate it to the other parent as it was attempted in
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Re M (A Minor) (Contact: Conditions)555 where Court held that the custodian parent

informed the other parent about the child’s whereabouts so that the contact could actually

take place.

In Re O (A Minor) (Contact)556, it was held that the mother should send photographs,

nursery school reports, medical reports, accept presents and cards for the child and

inform the non-residential parent about serious illness of the child. Moreover, it is also

the responsibility of the residential parent to promote contact of the child with the other

parent because it is important for the child and in case of any obstacle, court could take

appropriate action as in the case of D v. M557, the father was unwilling that the children

have contact with the mother, as a result, Court was unwilling for a Residence Order in

favour of the father.

However, the Contact Order is refused, regulated or postponed if it is absolutely against

the child’s interests as it was held in Re B (Minors: Access)558, and Re H (Minors:

Access)559, especially when the child opposed it and obtained such age where his or her

ascertainable wishes and feelings are considered as in the case of Re F (Minors) (Denial

of Contact)560.

555Re M (A Minor) (Contact: Conditions), [1941] 1 FLR 272.
556Re O (A Minor) (Contact), [1995] 2 FLR 124, CA.
557D v. M, [1982] 3 WLR 891; [1982] 3 All ER 897.
558Re B (Minors: Access), [1992] 1 FLR 140.
559Re H (Minors: Access), [1992] 1 FLR 148.
560Re F (Minors) (Denial of Contact), [1993] 2 FLR 677.
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Thus, contact with non-residential parent is the right of child and it is beneficial for the

child to maintain the relationship with both parents especially during the parental

separation.561

The above discussion proved that contact with non-residential parent is the right of a

child as it is beneficial for the child to maintain healthy relationship with both parents

especially during parental separation. Therefore, it is the duty of the state to promote such

contact, bound the residential parent to inform the non-residential parent about the child,

and provided detail list of his activities.

5.3.3 Prohibited Steps Order

The Prohibited Steps Order (PSO) prevent the parents from taking any step to meet

his/her parental responsibility towards the child which are specified in the order and no

one can take it without the approval of the Court as it is defined in s. 8(1) of Children Act

1989 that:

Prohibited Steps Order means an order that no step which could be taken by a
parent in meeting his parental responsibility for a child and which is of a kind
specified in the order, shall be taken by any person without the consent of the
court.562

The intention of the order is to prevent the parents from taking such action, which does

not amount to a step to meet the parental responsibility. Therefore, prohibited steps order

prevent the removal of the child from his/her home or from the jurisdiction of his/her

country or prevent the child to contact a named person or from medical treatment.

561Burton, Family Law, 409-412, 433; Burrows, English Private Law, 102-103; Harris-Short,
Miles and George, Family Law: Text, Cases and Materials, 792, 795; Probert, Family Law in England and
Wales, 158; Routledge-Cavendish Law Cards Series, Family Law, 3rd ed. (London: Cavendish Publishing
Limited, 2003), 91.

562Children Act 1989, s. 8 (1), http://www.legislation.gov.uk/ukpga/1989/41/section/8, (accessed
December 11, 2015).
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Moreover, actions, which are harmful for the child, are also prohibited as in the case of

Croydon Borough Council v. A563, where the local authority removed the children from

their home under emergency protection order because the father had sexually abused one

of them, the Court award the interim care order in favour of the authority and prevented

the father to have contact with the children.

However, the common application of PSO is to prevent the parents from taking two

significant steps, which are stated in s.13 (1) of the Children Act 1989, which states that

when the Residence Order is in force with regard to child then no person may:

(a)Cause the child to be known by a new surname; or
(b) Remove him from the United Kingdom without either the written consent of
every person who has parental responsibility for the child or the leave of the
court.564

The prohibition of these two steps by section 13(1) provides the basic standard of the use

of PSO to prevent the parents from taking a step by misusing parental responsibility to

which the other parent does not agree. Therefore, no person can take such actions without

the written approval of every person who have parental responsibility or permission of

the court.565

The above discussion proved that the parents could not take any action, which is not

permitted to meet his/her parental responsibility. However, generally PSO prevents the

parents from taking two significant steps such as a new surname or remove him/her from

the jurisdiction of England without the written consent of every person who have the

parental responsibility or leave of the court when Residence Order is in force.

563Croydon Borough Council v. A, (1992) 136 (LB) 69 (FS).
564Children Act 1989, s. 13 (1) (a) (b), http://www.legislation.gov.uk/ukpga/1989/41/section/13,

(accessed December 11, 2015).
565Burton, Family Law, 412-413, 416, 433; Burrows, English Private Law, 102-103.
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5.3.4 Specific Issue Order

A Specific Issue Order is an order, which can decide any specific issue of the child

related to parental responsibility about which parents are disagreed. The Children Act,

1989 s.8 (1) defines the specific issue order in the following words:

A specific issue order means an order giving directions for determining a specific
question which has arisen or which may arise, in connection with any aspect of
parental responsibility for a child.

This order empowers the Court to decide the one aspect of a dispute and take the major

decision about child’s future such as change of the surname, school, religious upbringing

and medical treatment in case where one or both of the parents disagreed due to variation

of religion or any other reason. Therefore, Court can order that the child can be known by

such name or the child should attend a particular school or the child can be taken

permanently to reside in a foreign country or can receive a particular medical treatment.

However, sometimes several issues are combined under the Specific Issue Order such as

in the case of Re J566, where the Court had refused the Muslim father about the

circumcision of the son under the Prohibited Steps Order (PSO). In respect of child’s

religion, the Court did not order the Christian mother to raise the child according to his

father’s religion because the father did not propose for such religious observance.567

The above discussion proved that Specific Issue Order could determine any kind of

specific issue related to the child. Respectively, it empowers the Court to decide one

aspect of the dispute and take major decision about child’s future such as changing of

surname, school, religious upbringing and medical treatment when one or both of the

parents disagree due to difference of religion or any other reason.

566Re J (Specific Issue Order: Circumcision), [1999] 2 FLR 678.
567Burrows, English Private Law, 102-103; Burton, Family Law, 413, 433; Standley and Davies,

Family Law, 251; Gilmore and Glennon, Hayes and Williams’ Family Law, 382-383.
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5.4 Child Arrangements Order

The Children and Families Act, 2014 introduced the Child Arrangements Order under s.

12(2), therefore, s. 8(1) of the Children Act, 1989 was amended by s. 12(1) of Children

and Families Act, 2014 by Child Arrangements Order. The Child Arrangements Order

permits the Court to settle the living arrangements of a child, which makes sense that

caretaker should have all the rights, duties, powers, and authority that are essentially

required for a child’s upbringing. The statute law unders.12 (3) of Children and Families

Act (CFA), 2014 states that the Child Arrangements Order means an order regulating the

arrangements relating to any of the following:

(a) With whom a child is to live, spend time or otherwise have contact and
(b) When a child is to live, spend time or otherwise have contact with any
person.568

The Child Arrangements Order is a new amendment which replaced the former two

orders (Residence and Contact Orders) which existed before Children and Families Act,

2014. Thus, new definition of the Child Arrangement Order under s. 8(1) of Children

Act, 1989 is that the Child Arrangement Order regulates the arrangements relating to the

person with whom the child would live, spend time or have other kind of contact.

However, there is a slight difference between the Child Arrangements Order and the

previous two terms, which were regulating the child’s living arrangements and contact

with the other people. The rationale of changing the terms was to remove the concept that

the Residence Order is better than the Contact Order or parent with a Residence Order is

568Mika Oldham, Blackstone’s Statutes on Family Law 2015-2016, 24th ed. (United Kingdom:
Oxford University Press, 2015), 189; Children and Families Act 2014, s. 12 (3) (a) (b),
http://www.legislation.gov.uk/ukpga/2014/6/section/12/enacted, (accessed December 8, 2015); Children
Act 1989, s. 8 (1) (a) (b), http://www.legislation.gov.uk/ukpga/1989/41/section/8, (accessed December 8,
2015).
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the main parent. Thus, the Child Arrangements Order covers both aspect of arrangements

(residence and contact) and included both parents.569

The above discussion proved that the Child Arrangements Order has replaced the

Residence and Contact Orders, which are collectively referred as s.8 Orders. The Child

Arrangements Order permits the court to settle the living arrangements of child which

makes sense that caretaker should have all the rights, duties, powers, and authority that

are essentially required for a child’s upbringing such as with whom child would live,

spend time or have other kind of contact.

5.4.1 Entitled Applicants for Child Arrangements Order

The entitled applicants who can apply for child arrangements order are divided into three

categories. The first group can apply for any order of s. 8 under s. 10 (4) (aa) (a), (4A) of

Children Act, 1989, thus according to that, parents (both natural parents), guardian, step

parent and persons whose name is mentioned in the Child Arrangements Order or who

has parental responsibility.

The second group is the group who can only apply for the Child Arrangements Order as a

right are parents of the child either marriage is subsisted or not, civil partner, those person

with whom child has resided for a period of three years, or have the Residence Order or

local authority who has the Care Order or who has parental responsibility of the child

under s. 10 (5) (a) (aa) (c) (i) (ii) (iii) of Children Act, 1989. Thus, foster parents and

569Burton, Family Law, 344, 409, 433; Standley and Davies, Family Law, 264-265, 269, 278;
Gilmore and Glennon, Hayes and Williams’ Family Law, 376; Harris-Short, Miles and George, Family
Law: Text, Cases and Materials, 730-731; Department for Education and Great Britain, Ministry of Justice,
Draft Legislation on Family Justice, (UK: The Stationery Office Limited, 2012), 38.
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relatives of the child are entitled to apply for s. 8 order with whom child has lived for a

period of at least one year before preceding the application according to s. 10(5A)(5B).

The third group who are not automatically entitled but they required the permission of the

court are special guardians and local authority who can apply for the Child Arrangements

Order with the permission of the court under s. 10 (7A) of Children Act, 1989 but the

Court set out an eligibility criteria for them under s. 10 (9) and 10 (9) (d) before the

appointment.570

The above discussion proved that parents, guardian, stepparent, special guardian, civil

partner, foster parent, person under whose custody child has lived for three years, local

authority or person who has care or parental responsibility or whose name is mentioned

in the Child Arrangements Order are eligible to apply for s. 8 Orders.

5.4.2 Duration of Section 8 Orders

The main provisions of Children Act 1989, which governs the duration of section 8

orders, are as follows:

a. The Court cannot make any order (specific issue order, contact order or prohibited

steps order) which has affect for a period which will end after child has reached

16 years unless Court is satisfied that circumstances of the case are exceptional as

it is mentioned in s.9(6) of the Children Act, 1989.

570Children Act 1989, s. 10 (4) (5) (6) (7A) (9),
http://www.legislation.gov.uk/ukpga/1989/41/section/10, (accessed December 8, 2015); Anne E. Morris
and Michael A. Jones, Blackstone’s Statutes on Medical Law (United Kingdom: Oxford University Press,
8th edition 2015), 109-110; Oldham, Blackstone’s Statutes on Family Law 2015-2016, 191-192; Harris-
Short, Miles and George, Family Law: Text, Cases and Materials, 731; Burrows, English Private Law,
102-103; Gilmore and Glennon, Hayes and Williams’ Family Law, 306-307; Great Britain: Department for
Education and Great Britain: Ministry of Justice, Draft Legislation on Family Justice, (UK: The Stationery
Office Limited, 2012), 38; Bond, Black and Bridge, Family Law, 449.
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b. The Court cannot make any order of s.8 concerning such a child who has reached

the age of 16 years unless the Court is satisfied that the case has exceptional

circumstances in accordance with s. 9 (7) of Children Act, 1989.

c. The duration of s. 8 orders (other than residence order) will continue until the

court discharges the person or the child reaches the age of 16 year under s. 91(10)

of Children Act, 1989.

d. If an order is extended or made after the time when a child has obtained the age of

16 year then it will be terminated when a child had reached the age of 18 year

according to s. 91(11) of Children Act, 1989.571

Lord Scarman said, parental rights related to a person e.g. custody, care and control of

the child and property of the child are clearly existed and continue completely until

the child attains the age of maturity.572

The above discussion proved that the duration of s. 8 orders (other than residence order)

would continue until the Court discharges the person or the child reached the age of 16

year. However, if an order is extended or made after the time when the child has obtained

the age of 16 year then it will be terminated when the child had reached the age of 18

year.

571Children Act 1989, Ss. 9, 91, http://www.legislation.gov.uk/ukpga/1989/41/section/9,
http://www.legislation.gov.uk/ukpga/1989/41/section/91, (accessed December 10, 2015); Bond, Black
and Bridge, Family Law, 421.

572Burton, Family Law, 407; Harris-Short, Miles and George, Family Law: Text, Cases and
Materials, 668-669; https://www.gov.uk/parental-rights-responsibilities/what-is-parental-responsibility,
(accessed November 17, 2015).
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5.5 Child’s Welfare and Exercise of Judicial Discretion

The Children Act, 1989 does not define the term “welfare”; however, the act provides

some guidelines in the form of checklist, which provide the principles to determine the

welfare of a child. Thus, s.1(1) of Children Act, 1989 explains that whenever Court

determines the question with regard to the:

(a)The upbringing of a child; the child’s welfare shall be the court’s paramount
consideration.573

The ‘child’ means a person who is under the age of 18 according to s. 105(1) of Children

Act, 1989. Thus, s.8 orders are not made for those children who are above the age of 16

while ‘welfare’ means “body of issues relevant to child’s satisfactory upbringing” as

these are listed in the statutory checklist of Children Act, 1989 under s. 1(3). Therefore,

statutory checklist of welfare is assumed significant in making the decisions of s.8 orders.

Respectively, ‘paramount’ means, “welfare of the child should come before any other

consideration in deciding whether to make an order”. Hence, according to Children Act,

1989 welfare of a child will be paramount. In this regard, s. 25 (1) of Matrimonial Causes

Act, 1973 states that:

It shall be the duty of the Court in deciding whether to exercise its powers under
section 23, 24 above and if so, in what manner, to have regard to all the
circumstances of the case, first consideration being given to the welfare while a
minor of any child of the family who has not attained the age of 18.574

Thus, legal principle child “welfare shall be paramount” is not only set up by court of

appeal but consistently applied in different cases as in  case of Re C (HIV)575, where the

mother was HIV positive. However, the parents had unconventional views concerning the

573Children Act 1989, s. 1(1)(b), http://www.legislation.gov.uk/ukpga/1989/41/section/1,
(accessed December 10, 2015).

574Matrimonial Causes Act 1973, s. 25(1), http://www.legislation.gov.uk/ukpga/1973/18,
(accessed December 10, 2015).

575Re C (HIV), [1999] 2 FLR 1004 (Fam Div), 1006-17.
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diagnostic and appropriate treatment of the child aged five months. They opposed for

testing virus and maintained that even if she tested positive, they will not consent to the

treatment. Wilson, J, whose decision was upheld by the Court of appeal, granted the

application in the favour of the local authority and held that the child can be temporarily

removed from the parents and diagnosed.576

The Children Act, 1989 introduced significant principles, which are useful to settle the

disputes concerning children on the basis of welfare. The checklist provides parameter to

the judges of a Court to interpret it to determine the child’s welfare. Now, the Court’s

primary duty is to work through the checklist, which is compulsory when making or

varying or discharging any s.8 order. Therefore, issues must be addressed in a structured

way for making the decisions as s.1 (3) of the Children Act, 1989 states that Court must

consider the following principles:

a. The ascertainable wishes and feelings of the child concerned
(considered in the light of his or her age and understanding).

b. The child’s physical, emotional and educational needs.
c. The likely effect on the child of any change in his or her

circumstances.
d. The child’s age, sex, background and any characteristics of his or her,

which the court considers relevant.
e. Any harm which the child has suffered or is at risk of suffering.
f. How capable each of the child’s parents and any other person in

relation to whom the court considers the question to be relevant, is of
meeting the child’s needs.

Consequently, welfare checklist is a useful test for reaching any decision concerning the

children, as there was no precise definition of child’s welfare in statute and case law.

576Probert, Family Law in England and Wales, 161; Harris-Short, Miles and George, Family Law:
Text, Cases and Materials, 709-713.
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Thus, this checklist provides a formula to decide whether a particular action is in the

welfare of a child, which is more useful than the practical definition of the term.577

Prior to Children Act, 1989 the Court had settled the dispute by what it perceives best for

the child’s interests especially making the decisions about future of the child, thus,

provision of Children Act, 1989 s.1(1) instructs that a child’s welfare will be the Court’s

paramount consideration during the determination of any question with regard to a child’s

upbringing. The welfare principle is applied only in the cases where a child is subject of

proceedings; perception of welfare can differ between individuals, which may be changed

in the light of changing social norms or new evidence. In this regard, leading case

concerning the interpretation of welfare principle is based upon the statement of Lord

MacDermott:

A process whereby when all of the relevant facts, relationships, claims and
wishes of parents, risks, choices and other circumstances are taken into account
and weighed the course to be followed will be that which is most in the interests
of the child’s welfare.578

In Re V (Residence: Review)579, where the father suffered traumatic psychological stress

when he saw his child drowning. His condition worsens and he even lost his job. The

Court held that the interest of the child indicated that he must reside with his mother

instead of his father against the wishes of the child and the welfare report.580

Similarly, in the case of Re H581, the Court held that the welfare of the child should be of

paramount consideration in proceedings. The welfare principle is based upon the general

principle that the Court cannot make any decision unless the Court considers that such an

577Burton, Family Law, 420-421.
578Probert, Family Law in England and Wales, 158-159.
579Re V (Residence: Review), [1995] 2 FLR 1010.
580Burton, Family Law, 269.
581Re H, [1994] 2 AC 212.
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action is beneficial for the child under s.1 (5) of Children Act, 1989. This means the

Court must sure that there are some benefits for the children before making any order.582

In the same way, in Dawson v. Wearmouth583, the case was about the change of a child’s

surname. Thus, Lord Mackay, LC, said the Court could issue an order if it is proved with

evidence that it is beneficial for the child’s welfare.584

In Mabon v. Mabon585, the Court held that the first priority of the guardian is to advocate

the child’s welfare when he represents him during proceedings and secondly demonstrate

the wishes and feelings of the child before the Court.586

In Re B (A Child) (Residence)587, a child (H) aged four year whose parents separated

before his birth. He lived with his maternal grandmother from his birth. His mother lived

with him but eventually she left him. After that, the father gives an application for the

residence order for the child. At that time, he had remarried and his wife refused to care

for the child. The Circuit Judge and Court of Appeal permitted the father’s appeal. Thus,

Lord Nicholls held that the court must always keep in mind that rearing of a child by the

biological parent is in the best interests of the child. The grandmother appealed in

Supreme Court and Supreme Court permitted her appeal. Lord Kerr passed a leading

opinion and held that justices were plainly wrong although they recognized the child’s

welfare as a paramount consideration, carefully evaluated the evidence and weighing up

582Maryam Akhavan-Tabib, Simon Barry, Susan Blake and Emma Burgess, Family Law in
Practice (New York: Oxford University Press, 2012), 180.

583Dawson v. Wearmouth, [1999] 2 AC 308, HL.
584Burton, Family Law, 274.
585Mabon v. Mabon, [2005] EWCA Civ 634.
586Burton, Family Law, 401; Harris-Short, Miles and George, Family Law: Text, Cases and

Materials, 742; Morris and North, Cases & Materials on Private International Law, 376-377.
587Re B (A Child) (Residence), [2009] UKSC 5, [2010] 1 FLR 551.
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the different competing factors but in the present case the welfare of the child is with the

grandmother.588

The above discussion proved that there is no precise definition of the term welfare in

statute and case law, however, statute law provides some guidelines in the form of

checklist. This checklist provides a formula to decide whether a particular action is in the

welfare of a child thus perception of the welfare is different in each case according to the

facts of each case. There does not seem any consistency between the tendencies of

English Court during the interpretation of the term ‘welfare’. As the approach of every

judge to determine the welfare is totally different by considering and weighing factors

which are significant to decide the welfare of the child. Every judge weighed those

factors, which he feels best to protect the interest of the child.

5.6 Trends of English Court in weighing Child’s Wishes

The Court can consider the views or wishes of children where it seemed appropriate

especially in those cases where more or less weight is attached to the views of the child

e.g. views of a young child who had witnessed the domestic violence between parents

may cause the justification to refuse the contact order. Thus, a child’s wishes vary case to

case according to the child’s age, degree of maturity, level of understanding and the

Court’s perception as well. However, the Courts have stressed to consider the wishes and

feelings of the child in disputes involving the child rights but final decision lies with the

588Standley and Davies, Family Law, 233.
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Court and not merely based on the child’s view. Therefore, children’s views are taken

into account more now as compared to the past.589

Moreover, article 12(1) of UN Convention on the Rights of the Child states that parties

assured that children who are capable to express their views freely in all matters which

affect the children but weight is given to the views of children in regard to age and

maturity. Thus, this concept is similar with the notion of gillick competency and child’s

view which is manifested in s.1 (3) (a) of Children Act 1989 which required to consider

the wishes and feelings of the child (in the light of child’s age and sufficient

understanding).

Respectively, art.12 (2)of UN Convention on the Rights of the Child required that the

child should be given equal opportunity ‘to be heard in any judicial and administrative

proceedings affecting the child either directly or through a representative or an

appropriate body, in a manner consistent with the procedural rules of national law.’

However, usually voice or views of children are conveyed through the welfare report

prepared by Cafcass officer under s.7 of Children Act 1989.590

In this regard, House of Lords in Gillick v. West Norfolk and Wisbech Area Health

Authority591 held that when a child reached the sufficient understanding and intelligence

then he is capable to form a decision.

In Re D (A Child) (Abduction: Rights of Custody),592 Baroness Hale shed light to the

growing importance of wishes of child:

589Probert, Family Law in England and Wales, 161; Burrows, English Private Law, 97-99; Burton,
Family Law, 420-421.

590Standley and Davies, Family Law, 218, 220-221; Convention on the Rights of the Child, art. 12
(1) (2), http://www.coe.int/t/dg3/children/participation/CRC-C-GC-12.pdf, (accessed January 1, 2016).

591Gillick v. West Norfolk and Wisbech Area Health Authority, [1985] 3 All ER 402; [1986] AC
112; [1985] UKHL 7; [1986] 1 FLR 229.
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There is now a growing understanding of the importance of listening to children
in children’s cases. Those who do listen to children understand that they often
have a point of view, which is quite distinct from that of the person looking after
them.

In Mabon v. Mabon593, Thorpe LJ said if direct participation in proceedings caused the

risk of harm to the child due to continuing proceedings, thus, if a child is incompetent to

realize that risk then judge can determine that the sufficient understanding is not

demonstrated.594

The above discussion proved that statute and case law emphasized the wishes of child.

However, in most of the cases, the Courts do not consider the views or wishes of the

children by giving weight to another factor and neglected the views of the child except in

few cases where they feel it appropriate.

5.7 Approach of Judges on the Issue of Child’s Religious Education

A person with parental responsibility has a right to choose the child’s religion and

provide the religious education until he becomes gillick competent and choose a religion

for himself because religion is considered as a personal right of the child and this right is

secured in Convention on the Rights of the Child.595 Moreover, parents have right to

remove their children from religious education and school assemblies. However, parental

rights are not absolute because in some cases best interests of the child would prevail e.g.

medical treatment is objected in the context of religion. However, parental responsibility

apparently indicates that it includes the right to brought up the child according to specific

592Re D (A Child) (Abduction: Rights of Custody), [2006] UKHL 51, [2007] 1 FLR 961.
593Mabon v. Mabon, [2005] EWCA Civ 634.
594Standley and Davies, Family Law, 221-222.
595Convention on the Rights of the Child, art. 14 (1) (3),

http://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf, (accessed December 22, 2016).
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religious faith but local authority cannot interfere in the religious upbringing of child.

Similarly, a judge cannot weigh one religion against the other as in case of Re J (Specific

Issue Orders: Child’s Religious Upbringing and Circumcision)596, where the child’s

parents disagreed about two issues concerning the circumcision of boy and secondly,

whether the child should be brought as a Muslim because the mother was a Christian and

the father was a Muslim. The Court of appeal held that the circumcision required the

consent of both parents while the issue of religious upbringing would be decided by the

mother, however, the father is permitted to teach the child about Islam when the child has

contact with him.597

The above discussion proved that the first aspect of upbringing the child is to choose the

child’s religion and provide the religious education until the child becomes the gillick

competent and choose a religion for himself. However, religion is considered as a

personal matter under English law and the child has freedom to choose any religion even

local authority cannot interfere and educate the child to any religious preferences. Only

the residential parent (mostly mother) has this right to give the religious education to her

child even in those cases where both parents have different religions.

596Re J (Specific Issue Orders: Child’s Religious Upbringing and Circumcision), [2000] 1 FLR
571; [2000] 1 FCR 307.

597Lowe and Douglas, Bromley’s Family Law, 350; Standley and Davies, Family Law, 247;
Herring, Family Law: Issues, Debates, Policy, 150.
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5.8 Mechanism to Address the Improper Removal under English Law

There are two mechanisms, which addressed the improper removal of the child598 from

his habitual residence to another jurisdiction. The one is Child Abduction Act 1984 and

other is Child Abduction and Custody Act 1985.599

5.8.1 Child Abduction Act 1984

The Child Abduction Act 1984 regulated the issue of wrongful removal of a child. Thus,

keeping or removing the child below the age of 16 year outside the UK without the

proper consent is considered as offence.600 The consent can be acquired either from the

court or from the person having parental responsibility. In this regard, if a person takes or

sends the child outside the United Kingdom without appropriate consent then he/she does

not commit an offence if he/she has the residence order or period is less than one month

under s. 1(4)(a)(b) of Child Abduction Act 1984.601 Similarly, a person has not

committed an offence if he/she removes the child from the jurisdiction of United

Kingdom without the consent of the other person whose consent is required to believe

that the other person has consented or would consent after knowing relevant

circumstances, or he/she has effort his/her best but cannot communicate or the other

598The improper removal means taking the child by one parent without acquiring the consent of
other parent or failing to return the child after the end of contact or visitation period.

599Burton, Family Law, 463-464, 467-469, 475; Welstead and Edwards, Family Law, 353.
600Child Abduction Act 1984, s. 1 (2) (a) (b) (c) (d) (e),

http://www.legislation.gov.uk/ukpga/1984/37/section/1, (accessed December 13, 2015).
601Child Abduction Act 1984, s. 1 (4) (a) (b),

http://www.legislation.gov.uk/ukpga/1984/37/section/1, (accessed December 13, 2015).
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person illogically refused to the consent under s. 1 (5a) (i) (ii), (b), (c) of Child Abduction

Act 1984.602

However, if a person is not a parent or guardian or has no Contact or Residence Order

then he/she may commit an offence when he/she removes the child below 16 without

legal authority or reasonable excuse under. 2 (1) of CAA 1984.603

Thus, provisions of the Child Abduction Act 1984 are psychological deterrent to

discourage the person to think on wrongful removal of the child from the habitual

residence and taking him abroad to keep him under his or her custody. However, it does

not establish any practical safeguards to prevent the wrongful removal and detention of

the child.604

The above discussion proved that the removal of the child without the consent of relevant

person or institution incurred a criminal liability. The provisions of the Child Abduction

Act 1984 are deterrent to discourage the wrongful removal within and outside the

jurisdiction of UK and there is available no remedy for such offence.

5.8.2 Child Abduction and Custody Act 1985

The Child Abduction and Custody Act 1985 incorporated two instruments into law that

are Hague Convention on the Civil Aspects of International Child Abduction 1980 and

European Convention on Recognition and Enforcement of Decisions. These two

conventions establish a regime through which central authorities in each signatory state

602Child Abduction Act 1984, ss. 1 (5) (a) (i) (ii), 1 (5) (b) (c),
http://www.legislation.gov.uk/ukpga/1984/37/section/1, (accessed December 13, 2015).

603Child Abduction Act 1984, s.2(1)(a)(b), http://www.legislation.gov.uk/ukpga/1984/37/section/2,
(accessed December 13, 2015).

604Bond, Black and Bridge, Family Law, 486-487; Burton, Family Law, 378, 466.
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co-operate to secure the return of child under 16 years to his/her habitual residence for

the purpose of determination of his/her residential place.605

A. Hague Convention on the Civil Aspects of International Child Abduction
1980

The Hague Convention is intended to secure the children from harmful effects of

wrongful removal (abduction) and retention of children from their habitual residence.606

The significant objective of Hague Convention is to secure the prompt return of the child

under sixteen years to his habitual place. The removal means remove the child across an

international boundary to violate the custody order in the contracting state which is

enforced there. It includes failure to return the child at the end of the period of access or

any other temporary stay in the territory. It is the responsibility of the contracting state to

implement the objective of Convention through speedy procedures.607

The prime remedy of Hague Convention is to establish an international system, which is

administered by central authority in each signatory state to recover the abducted child.

Therefore, any parent can file an application, which includes the information about

identity of applicant, child, alleged person, date of birth of the child, grounds to claim the

return of child, whereabouts of child, authentic copy of court decision, and certificate of

the competent authority concerning the relevant law. After receiving the application,

central authority ascertain the whereabouts of the child, secure the interests of the

applicant, remove harm and assure the return of the child. The task of central authority is

605Child Abduction and Custody Act 1985, Introductory Text,
http://www.legislation.gov.uk/ukpga/1985/60/introduction, (accessed December 14, 2015).

606Buck, International Child Law, 301.
607Child Abduction and Custody Act 1985, sch. 1, Convention on the Civil Aspects of

International Child Abduction, arts.1(a)(b), 2, 3(a)(b),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed January 6, 2016).
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to take steps to discover the whereabouts of child, recognition and enforcement of foreign

custody order and entrust the child to the applicant, when enforcement order is

accepted.608

The central authorities play significant role during the process of application, contact

judicial and administrative authorities, share information and speedy process. However, if

central authority is sure that abducted child is in another country then it is required to

transfer the application to the central authority of that country and inform the requesting

state and the applicant. It is compulsory for the requested state to return the child within

twelve months after the removal or retention.609

However, judicial or administrative authorities can refuse to return the child when they

find that parent was not actually exercising the custody right, or there is a grave risk to

return the child, or the child objects to being returned when he attains an age and level of

maturity, which is appropriate to consider his viewpoint. However, in the case of Re

HB610, where 11 year old child was returned to Denmark instead of objection to be

returned yet subsequently permitted to stay in England, while in case of S v. S (Child

608Child Abduction and Custody Act 1985, sch. 1, Convention on the Civil Aspects of
International Child Abduction, arts. 4, 5(a)(b), 6,7(a)(b)(c)(d)(e)(f)(g)(h)(i),8(a)(b)(c)(d)(e)(f)(g),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed January 6, 2016); Buck, International
Child Law, 301.

609Child Abduction and Custody Act 1985, Sch. 1, Convention on the Civil Aspects of
International Child Abduction, arts. 9, 10, 11, 12, http://www.legislation.gov.uk/ukpga/1985/60/schedule/1,
(accessed December 24, 2015); Collier, Conflict of Laws, 338, 342-343; Linda Silberman, Hague
International Child Abduction Convention: A Progress Report (New York: Law and Contemporary
Problems, 1994).

610Re HB, [1998] 1 FLR 422.
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Abduction) (Child’s Views),611 where 10 year old child succeeded to get the order of not

returning to France.612

These principles of Hague Convention are designed to apply for signatory states but these

principles are also applied to non-signatory countries. Therefore, every state settles the

disputes keeping in view the welfare of child.613

The above discussion proves that Hague Convention does not provide the principles to

decide the custody rights or access right because approach of the Hague Convention is to

prevent the wrongful removal and retention of the child from one state to another by

providing the procedure to assure that all disputes of custody be litigated in the

jurisdiction of the child’s habitual residence.

B. European Convention on Recognition and Enforcement of Decision

The European Convention on Recognition and Enforcement of Decisions is applied to

any child of any nationality who is under the age of 16.614 Therefore, when any parent

obtains the custody order and wishes to enforce it in the other state then he must institute

the proceeding within six months of the removal of child and submit the application to

the central authority of the addressed state along with the essential documents which

611S v. S (Child Abduction) (Child’s Views), [1993] Fam 242.
612Child Abduction and Custody Act 1985, Sch. 1, Convention on the Civil Aspects of

International Child Abduction, art. 13(a)(b), http://www.legislation.gov.uk/ukpga/1985/60/schedule/1,
(accessed December 24, 2015).

613Collier, Conflict of Law, 340; Burton, Family Law, 466,469-473; Stark, International Family
Law: An Introduction, 184; Buck, International Child Law, 283, 285, 287; Morris and North, Cases &
Materials on Private International Law, 398-399; Todd, “The Hague Convention on the Civil Aspects of
International Child Abduction,” 554-559.

614Child Abduction and Custody Act 1985, Sch. 2, European Convention on Recognition and
Enforcement of Decisions concerning Custody of Children, art. 1(a)(b)(c)(d)(i)(ii),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/2, (accessed December 25, 2015).
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authorize the central authority of the addressed state to act on behalf of the applicant and

a copy of the decision to recognize and enforce the decision.615

After receiving the application, the central authority is required to take appropriate steps

to discover the whereabouts of the child and secure the delivery of the child. However,

central authority can refuse to mediate the case when it finds that the decision is made in

the absence of the defendant or the document for the institution of proceedings was not

duly served to the defendant or the decision is incompatible with the basic principle of

family and children in the addressed state or the original decision is not in accordance

with the welfare of the child as a result of changing of circumstances with the passage of

time and not the change of residence.616 As it was held in the case of Re L (Abduction:

European Convention: Access)617, where grandparents did not succeed to enforce the

French order in England because there had been a change of circumstances.618

Respectively, access right is recognized and enforceable in the same way as the right of

custody, however, central authority of the addressed country can attach the conditions for

the implementation and exercise of access right. However, if enforcement of the custody

order is refused by the requested state then the competent authority of the refusing state

can request its own Court to decide the access at the request of the applicant as it was

615Child Abduction and Custody Act 1985, Sch. 2, European Convention on Recognition and
Enforcement of Decisions concerning Custody of Children, art.4(1), art. 7, 8(1)(a)(b),
13(1)(a)(b)(c)(d)(e)(f), http://www.legislation.gov.uk/ukpga/1985/60/schedule/2, (accessed December 25,
2015).

616Child Abduction and Custody Act 1985, Sch. 2, European Convention on Recognition and
Enforcement of Decisions concerning Custody of Children, art. 4, art. 5(1)(a)(b)(c)(d)(e),art.
9(1)(a)(b)(i)(ii)(iii),(c),(2), art. 10(1)(a)(b), http://www.legislation.gov.uk/ukpga/1985/60/schedule/2,
(accessed December 25, 2015).

617Re L (Abduction: European Convention: Access), [1999] 2 FLR 1089.
618Child Abduction and Custody Act 1985, Sch. 2, European Convention on Recognition and

Enforcement of Decisions concerning Custody of Children, art. 10(1)(a)(b)(c)(i)(ii), 10(2)(b),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/2, (accessed December 25, 2015).
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held in the case of Re A (Foreign Access Order: Enforcement)619, where French Access

Order was recognized and enforced in England. The concerned authority of the addressed

state required to consider the wishes of the child before reaching any decision.620 The

European Convention is applied only in the existence of the order because in the absence

of the order, it is not possible to acquire the greater benefit of the European

Convention.621

The above discussion proved that European Convention is applied in the existence of the

order because it is essentially required that there must already be a decision or order

which is being enforced. Therefore, in the absence of order, it is impossible to acquire the

greater benefit of the European Convention.

5.9 Conclusion

To sum up the discussion about Transnational Cross-cultural Custody Disputes under

English law, the main points may be summarized as follows:

The issue of transnational cross-cultural custody disputes are regulated under English

Family law as there is applied a uniform and single set of law to resolve the custody

disputes. Thus, the right of child’s upbringing is protected under Children Act 1989 by

introducing four kinds of orders to decide the transnational cross-cultural custody

disputes e.g. Residence Order, Contact Order, Prohibited Steps Order and Specific Issue

619Re A (Foreign Access Order: Enforcement), [1996] 1 FLR 561.
620Child Abduction and Custody Act 1985, Sch. 2, European Convention on Recognition and

Enforcement of Decisions concerning Custody of Children, art. 11(1)(2)(3), art. 15(1)(a),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/2, (accessed December 25, 2015); Burton, Family
Law, 470-472; Collier, Conflict of Laws, 338, 342-343; Silberman, “Hague International Child Abduction
Convention,” 212-215.

621Burton, Family Law, 473.
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Order. Currently, Child Arrangements Order has replaced the Residence and Contact

Orders. The Child Arrangements Order permits the Court to settle the living

arrangements of a child which makes sense that the caretaker should have rights, duties,

powers, and authority that are essentially required for child’s upbringing such as with

whom the child would live, spend time or have other kind of contact. However, when any

order is operative then no person can change the surname of the child or remove him

from the jurisdiction without leave of the Court or consent of those people who have

parental responsibility.

However, English Court does not decide the custody disputes on the ground of religion

where parents have different faith because the Court decides the issue keeping in view the

interest of the child according to child’s religion, local authority has no power to educate

the child to any particular religious persuasion except the residential parent usually the

mother is responsible to choose the child’s religion and provide the religious education

until the child becomes gillick competent and choose his religion.

The English law provides a detail list of the people who can take care of the child but

English law did not acknowledge any prerequisites for the care of the child such as blood

relation, closeness of the kin with the child, religion or prohibitory relation keeping in

view the age or sex of the child. The duration for the upbringing of the child under s.8

orders, continues until the Court discharges the person or the child reached the age of 16

years.

In English law, statute law provides some guidelines in the form of checklist, which is the

benchmark to interpret the legal doctrine in the ‘best interest of child’. The perception of

welfare is different in each case as there is found no consistency between the tendencies
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of English Court during the interpretation of term best interest of the child. The approach

of every judge to determine the welfare is totally different by considering and weighing

factors which are significant to decide the welfare of the child. Every judge weighed

those factors, which he feels best to protect the interest of the child. Same approach is

also adopted to weigh the wishes of the child in residence order where Courts do not

consider the views or wishes of children by giving weight to other factors in most cases

and valued the wishes of the child in few cases where they feel appropriate it.

If any parent removed the child from one jurisdiction to another jurisdiction then English

court considers it an offense. The English Law introduced two mechanisms to address the

trans-jurisdiction removal of the child from the habitual residence. The first one is Child

Abduction Act 1984, which declared the wrongful removal of a child as an offence and

discourages such removal but did not provide any remedy. The second one is the Child

Abduction and Custody Act 1985, which enabled UK to incorporate two significant

instruments in the English law. One is Hague Convention on the Civil Aspect of

International Child Abduction 1980, which prevents the wrongful removal and retention

of the child under the age of 16 from one state to another by providing the procedure to

assure that all disputes of the custody be litigated in the jurisdiction of the child’s habitual

residence. The second is the European Convention on Recognition and Enforcement of

Decision, which provides a procedure to recognize and implement the decision in other

country.
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Chapter 6: Analysis of Hague Convention & Private
International Law on Cross-Cultural Custody Disputes

6.1 Introduction

The previous chapter discussed the issue of transnational cross-cultural custody disputes

under English law. The present chapter compares the English law on transnational cross-

cultural custody disputes with Islamic Law to ascertain that whether there is similarity

between the laws of both states. Moreover, this chapter critically examines the provisions

of Hague Convention to identify the conflicting areas under English Law which may

reveal why reforms are required and how it becomes an effective law? The reason of the

comparison is to highlight the conflicts between the legal systems of both states in order

to address the conflicting issues and achieving a degree of harmony of International

instruments with Islamic law that enunciate to protect the interest of the child. This

chapter also addresses the significant questions: What are the objectives of protocol on

children matters, which were signed between the Judiciary of Pakistan and UK in 2003?

What is the structure of Hague Convention? What Convention stipulates about the

question of relocation or custody of the child? What are the agreed guidelines between

the judiciary of both states? How UK-Pakistan protocol is conflicted and affect the

welfare of the minor? Whether structure of Protocol designed according to the English
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rules of Private International law and it has capacity to protect the interest of Muslim

child from Muslim perspective?

6.2 Cross-Cultural Custody Disputes under Private International Law

As far as Private International Law or English Law is concerned, family matters

concerning the custody of children are governed by statute and common law of England

and exclusively special family law judges in the Family Division of High Court and

Country Courts deal these matters by applying a unified and single set of legal principles

to all regardless of race, ethnicity and culture because British subject is the sole

jurisdiction of an English Family Law. Thus, rules of English Private International law

prevailed to decide the transnational cross-cultural custody disputes between British and

non-British parents in England.

The transnational cross-cultural custody disputes are regulated under Children Act 1989

which replaced the custody order with s.8 of Children Act 1989. The Children Act 1989

introduced four kinds of orders e.g. Residence Order, Contact Order, Prohibited Steps

Order and Specific Issue Order. Currently, Child Arrangements Order has replaced the

Residence and Contact Orders. The Child Arrangements Order permits the Court to settle

the living arrangements of a child and decides with whom the child would live, spend

time or have other kind of contact with the restriction that no person can change the

surname of the child or remove from the jurisdiction without leave of the Court or

consent of all those person who have parental responsibility. Whereas, Islamic Law
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addressed the issue of cross-cultural custody disputes briefly under s.25 of the Guardians

and Wards Act, 1890 which provide a framework to address the transnational cross-

cultural custody disputes.

The English law provides the list of appropriate persons who can retain the custody of the

child without considering blood relation, closeness of kin with the child, religion or

prohibitory relation in regard to age or sex of child while Islamic law keeping in view the

blood relations, closeness of kin with the child, religion and prohibitory relation in regard

to age and sex of the child in cross-cultural custody disputes. In this regard, English law

does not determine any criteria for the selection of custodian but Islamic Law described

the conditions which are essentially required to observe before the appointment of a

guardian. On this point, English law is dissimilar with Islamic law to hold the custody of

Muslim female child under the supervision of kit┐b┘yyah mother who remarries a kit┐b┘ in

non-Muslim environment or by those relatives who are not prohibitory in relation or not

blood relatives.

The duration of a child’s custody continued under the care of residential parent until the

Court discharges the person or the child reached the age of 16 year without distinguishing

sex and age of the child. It is in conflict with the rule of Islamic Law which provides

guideline concerning the duration of custody order as kit┐b┘yyah mother can hold the

custody of the child (either male or female) till the child acquired the age of seven year

but she can retain this custody if there is no fear about the life and the child’s religion.

After that, custody goes to the father who is responsible to care for the female (till

marriage) and for the male (till the majority age) child. Usually, custody orders are issue

on permanent basis where non-custodian parent particularly father is deprived from
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access right including major decisions of child’s life in non-Muslim countries under

English law. Therefore, English law is different on this point because a Muslim father is

considered as natural guardian of the child even when the child is under the custody of

the mother because constructive custody belongs to the father as the father has a right to

take major decision of the child’s life e.g. religion, under Islamic Law.

Thus, father has only right to decide the religion of his child under Islamic Law whether

residing in Muslim state or non-Muslim state. Therefore, the child must be brought up

according to the father’s religion especially where parents have divergent faiths because

it is presumed under Islamic Law that the child should follow the religion of his father

while under English Law, this right is not protected because only residential parent

usually kit┐b┘yyah mother is responsible to choose the child’s religion and provide the

religious education until the child becomes gillick competent622 and choose his religion.

The English law acknowledged the wishes of children in custody disputes as the child’s

wishes vary case to case according to the child’s age, degree of maturity, level of

understanding and Court’s perception as well, however, generally Court does not follow

this rule. The Family Court has adopted the split approach on this issue, as judges do not

weigh the wishes of the child by giving weight to other factors in most cases and valued

the wishes of the child in few cases where they feel appropriate. On this issue, there

seemed similarity between English and Islamic law as both laws consider the wishes of a

minor but weighing only, which the Court feels appropriate.

622A child under the age of 16, (young child approximately 10 year) who is old and mature enough
to make an informed decision and has power to give consent to medical treatment, See, Standley and
Davies, Family Law, 212, 228; Burton, Family Law; Welstead and Edwards, Family Law, 324, 334-335;
some writers considered the 16 years as gillick age, see, Gilmore and Glennon, Hayes & Williams’ Family
Law, 431-443; Harris-Short, Miles and George, Family Law: Text, Cases and Materials, 585-586.
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The English law provides guidelines in the form of checklist, which provides a

benchmark to interpret the legal doctrine ‘best interest’ and support to judge the welfare

of the child irrespective of religion, nationality, culture or legal system. However,

perception of welfare is different in each case as there is found no uniformity between the

tendencies of English Court as well during the interpretation of the term ‘welfare’. The

approach of every judge to determine the ‘welfare’ is very different in the sense that they

consider and weigh factors, which are significant to constitute the welfare of a child.

Although Muslim Family Law also secures the welfare of the minors in custody disputes

under particular principles but the interpreting principles which constitute the welfare of

the child are different with English law particularly on the doctrine of religion.

Under English law, residential parent does not enjoy the absolute authority to travel with

the child from one place to another place nor can remove the child to another place

without leave of the Court or consent of the person who has parental responsibility except

for short holiday trip up to one month. If any person removes the child within or outside

the jurisdiction of UK without the permission of the Court then he or she may commit an

offense of child abduction under English Law and criminal liability will be inflicted on

him. Contrary to it, custodian parent under Muslim Family law enjoys an absolute

authority to remove the child on such a distance where non-custodian parent can easily

access the child without the permission of the Court. This issue is dissimilar with English

law because under Islamic law, the father is not deemed as abductor of his child nor any

criminal liability is inflicted on him.
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The English Law introduced two mechanisms to deter the illegal removal of a child from

the child’s habitual residence623 i.e. a child is removed from the custody of the custodian

parent or removed from the jurisdiction of UK to Pakistan or vice versa etc. The first one

is Child Abduction Act 1984, which declared the wrongful removal of child as an offence

and discourages such removal but does not provide any remedy. The second is the Child

Abduction and Custody Act 1985, which enables UK to incorporate two significant

instruments in English law, one is Hague Convention on the Civil Aspect of International

Child Abduction 1980, which prevents the wrongful removal and retention of the child

under the age of 16 from one state to another by providing the procedure to assure that all

disputes of custody be litigated in the jurisdiction of the child’s habitual residence. The

second is European Convention on Recognition and Enforcement of Decision, which

provide a procedure to recognize and implement the decision in a foreign country.

However, these issues are addressed in Pakistan under habeas corpus petition and

Guardian and Wards Act in order to deal in accordance with law keeping in view the

welfare of the child. Currently, judiciary of Pakistan and UK signed the Hague

Convention to address the issue of trans-jurisdiction removal and transnational cross-

cultural custody disputes.

The above discussion reveals that laws of both states are effective to protect the interest

of the child in their country but significant difference exist there on the issue of

transnational cross-cultural custody disputes, the situation of conflict of laws arises.

However, these conflicts can be removed if conflicted matters be decided between the

623Habitual residence refers to that place where a child has lived for a sufficient period of time
with the intention to settle. The term differs from the concept of home state, which requires six months
residence for a state to acquire jurisdiction over child custody issues according to Uniform Child Custody
Jurisdiction and Enforcement Act. This term is also different from the concept of domicile because
domicile includes the elements of future intent, citizenship and nationality. See, Debele, “A Children’s
Rights approach to Relocation,” 75-118; Silberman, “Interpreting the Hague Abduction Convention,” 6.
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Pakistani Muslim and British couple (kit┐b┘yyah or Muslim) keeping in view the Muslim

law.

6.3 UK-Pakistan Judicial Protocol and Cross-Cultural Custody Disputes

In order to prevent the wrong removal and retention of children from the jurisdiction of

Pakistan to UK or vice versa, the Judiciary of UK and Pakistan intends to promote the

judicial co-operation by implementing Hague Convention on the Civil Aspects of Child

Abduction in both states. For this purpose, judiciary of both states signed a judicial

protocol in 2003, which is recognized as Judicial Protocol on Children Matters. However,

Pakistan is non-signatory to Hague Convention but due to the above-mentioned protocol,

the judiciary of Pakistan followed the objective of Hague Convention.624

6.3.1 Structure of Hague Convention

The Hague Convention is an International instrument designed with the intention to

prevent the illegal removal and retention of a child by providing a procedure. Thus,

structure of Hague Convention is as followed:

Article 1 of the Hague Convention is designed to prescribe the significant objectives of

the convention, which are:

624Mian Zafar Iqbal Kalanauri, “Guardianship, Custody, Visitation, Child Support under Islam and
Pakistan Law,” http://www.zklawassociates.com/wp-content/uploads/2012/03/Guardianship-Custody-
Visitation-Child-Support.pdf, (accessed December 31, 2015); “UK-Pakistan Protocol,”
http://www.stpaulschambers.com/uk-pakistan-protocol, (accessed January 4, 2016); “Pakistan and the
Hague Convention 1980,” http://www.isj.org.pk/policy-research/pakistan-and-the-hague-convention-1980/,
(accessed January 4, 2016); Foreign and Commonwealth Office, “Parental Child Abduction and the UK-
Pakistan Protocol,” (June 2013),
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/210147/FCO_PCAPakistanP
rot_AW_0613.pdf, (accessed January 4, 2016); Ghazanfar,“Child Abduction and Transnational
Jurisdiction.”
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a. to secure the prompt return of children wrongfully removed to or retained in any
Contracting State;

b. To ensure that rights of custody and of access under the law of one contracting state are
effectively respected in the other contracting states.625

In this regard, removal means ‘remove the child across an international boundary to

violate the custody order in the contracting state which is enforced there’. It includes

failure to return the child at the end of the period of access or any other temporary stay in

the territory.

The art. 2 puts the responsibility on the contracting state to take the appropriate measures

to implement the objectives of the Hague Convention and used the expeditious

procedures within their territories to protect the interest of the child.626

According to art.3, removals and retention of the child is considered wrongful when it

breaches the rights of custody as it is stated in art. 3(a) and (b):

a. It is in breach of rights of custody attributed to a person, an institution or any
other body either jointly or alone under the law of the State in which the child
was habitually resident immediately before the removal or retention.

b. At the time of removal or retention those rights were actually exercised either
jointly or alone or would have been so exercised but for the removal or
retention.627

By article 4, convention applies to those children who are under sixteen years of age and

habitually resident in the contracting state before the violation of custody or access rights

as it is stated that:

The convention shall apply to any child who was habitually resident in a
contracting state immediately before any breach of custody or access rights. The
convention shall cease to apply when the child attains the age of 16 years.

625Child Abduction and Custody Act 1985, sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 1 (a) (b), http://www.legislation.gov.uk/ukpga/1985/60/schedule/1,
(accessed January 6, 2016).

626Child Abduction and Custody Act 1985, sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 2, http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed
January 6, 2016).

627Child Abduction and Custody Act 1985, sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 3, http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed
January 6, 2016).



220

Moreover, rights of custody are comprehensively defined in Hague Convention as art.

5(a)(b) stated that:

a. rights of custody shall include rights relating to the care of the person of the child and, in
particular, the right to determine the child’s place of residence;

b. Rights of access shall include the right to take a child for a limited period to a place other
than the child’s habitual residence.628

Accordingly, custody rights are operated because of court’s decision of the contracting

state or by an administrative decision or an agreement, which has legal effect according

to that state’s law.

Article 6 of Hague Convention necessitates each contracting state to appoint a central

authority to discharge his duties, which are endorsed by the authorities of convention.

The prime remedy of Hague Convention is to establish an International institution by

providing a procedure, which is administered by central authority in each signatory state

to recover the abducted child. Therefore, any parent can file an application (when child is

illegally removed to another state) either by central authority of home state or by the state

where the child is located. After receiving the application, central authority respond

appropriately to ascertain the whereabouts of the child, secure interests of the applicant,

remove harm and assures return of the child. The task of central authority is to take steps

to discover whereabouts of the child (who is under 16 and belongs to any nationality, has

no right to decide his residence according to habitual residence or nationality),

recognition and enforcement of foreign custody order and entrusted the child to the

applicant in case when enforcement order is granted.

628Child Abduction and Custody Act 1985, sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 5(a)(b), http://www.legislation.gov.uk/ukpga/1985/60/schedule/1,
(accessed January 6, 2016).
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Article 7 spell out the various aspects of cooperation between central authorities with

other which are envisioned by convention and also encouraged the assistance between the

competent authorities within their respective countries to protect the speedy return of the

child particularly it instructs the central authorities to take appropriate measures to

discover the whereabouts of the child, secure provisional measures to prevent harm and

to assure the voluntary return of the child. Moreover, they are also advised to exchange

the information about the child, relevant laws and facilitate the commencement of

proceedings and access to legal counsel where it seems appropriate. Besides, they provide

the administrative arrangements to safe return of the child, current information regarding

the progress of proceeding. The central authority of the state where the child is taken are

required to respond the incoming request for the return of the child by locating him,

secure the voluntary return by providing information to applicants and central authority

of the state from where the child was removed as well as to facilitate about legal

assistance and advice. In some countries, the central authorities itself initiated the

proceeding to secure the prompt return of the child. Respectively, Central Authority of

the state from where the child is removed respond to outgoing requests by supporting an

applicant, prepare to process the case, providing information about options in foreign

country and contact the relevant Central Authority of the state where the child has been

taken.629

Furthermore, art. 8 provide that in certain cases, the applicant can claim to restore the

custody of the child under the Convention. For this purpose, the applicant can apply

either to central authority of the child’s habitual residence or to central authority of

629Child Abduction and Custody Act 1985, Sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 7 (a) (b) (c) (d) (e) (f) (g) (h) (i),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed December 24, 2015).
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contracting country for assistance to secure the return. Therefore, the application must

contain the following information along with relevant documents:

a. Information concerning the identity of the applicant, of the child and of the person
alleged to have removed or retained the child;

b. Date of birth of the child;
c. The grounds on which the applicant’s claim for return of the child is based;
d. All available information relating to the whereabouts of the child and the identity of the

person with whom the child is presumed to be.
e. An authenticated copy of any relevant decision or agreement;
f. A certificate or an affidavit emanating from a Central Authority or other competent

authority of the State of the child's habitual residence or from a qualified person
concerning the relevant law of that State;

g. Any other relevant document.630

In addition, article 9 directed the central authority to communicate the application to the

relevant central authority of that country where the child is taken. The central authorities

played significant role during the process of application, contact to judicial and

administrative authorities, disseminate the information and speed up the process.

However, if central authority (which receives an application) believed that the abducted

child is in another country then it is required to transmit the application without any delay

to that country of the central authority and informed the requesting central authority and

the applicant about the case631.

By art.10, it is compulsory for the requested country to return the child within twelve

months after the removal or retention; however, it becomes discretionary to return the

child after passing twelve months. It absolutely proved that interest of the child is

paramount important in issues concerning custody, secure the child from harmful effects

630Child Abduction and Custody Act 1985, Sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 8(a)(b)(c)(d)(e)(f)(g),
http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed December 24, 2015).

631Child Abduction and Custody Act 1985, Sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 9, http://www.legislation.gov.uk/ukpga/1985/60/schedule/1, (accessed
December 24, 2015).
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of wrongful removal and retention and to set up the procedure to assure the speedy return

to the country of their habitual residence but it also secure the right of access.

By art.11, judicial or administrative authorities are required to act expeditiously in

proceedings for the purpose to return the child, however, if judicial or administrative

authorities have not reached the decision within six weeks after the commencement of

proceedings then the applicant or the central authority of the requesting country has the

right to demand the statement from the authorities detailing reason for delay. The reason

is that speedy resolution is essential for acquiring the objective of Convention that is to

return the abducted child as soon as to the habitual residence on the basis of status quo.

Moreover, art. 12 recommend the remedy for wrongful removal or retention. Therefore,

when proceeding is initiated in the signatory state before the elapsed of one year of the

child’s removal or retention where the child is physically present then judicial or

administrative authorities are immediately required to order the return of the child.

However, if proceeding is initiated after a year then authorities are also required to order

the return of the child unless it is proved that the child is settled in new environment but

with the discretion of the court. However, philosophy of the Convention is based on the

theory that the child should be returned to determine the future in the courts of habitual

residence because every court is equally competent to decide the child’s future.

Under art. 13, the judicial or administrative authorities are not bound to order the return

of the child if it is proved that:

a. The person, institution or other body having the care of the person of the child was not
actually exercising the custody rights at the time of removal or retention, or had
consented to or subsequently acquiesced in the removal or retention; or

b. There is a grave risk that his or her return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable situation.
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However, usually a child is returned to habitual residence except in those cases where

high degree of intolerability is proved.

The judicial or administrative authority of the requested state can also refuse to return the

child when child objects to being returned in case where he attained an age and level of

maturity which is appropriate to consider his viewpoint but it is required that the

authorities must take account the information concerning the social background of the

child provided by the authority of the child’s habitual residence.632

Whereas art. 15 has given the right to judicial or administrative authorities to demand

from the applicant to provide a decision or other determination from the authorities of the

child’s habitual residence which proved that removal or retention was wrongful prior to

making any order for the return of the child.

Moreover, art. 18, do not delimit the power of judicial authority to order to return of the

child to his habitual place at any time.

Furthermore, visitation or access right is dealt separately from custody rights. For this

purpose, art. 21 provide that a party can apply to the central authority to secure “the

effective exercise of rights of access” and the central authority can initiate or assist the

institution of such proceedings to protect the right of access. However, violation of access

right does not trigger the remedy for the return of the child.

On the other hand, art. 26 address the matter of costs and expenses, which are caused as a

result of proceedings. Thus, the applicant is not required to pay any kind of costs and

expenses of such proceedings including legal assistance because state is responsible to

pay the cost of proceedings and provide the legal counsel.

632Child Abduction and Custody Act 1985, Sch. 1, Convention on the Civil Aspects of
International Child Abduction, art. 13 (a) (b), http://www.legislation.gov.uk/ukpga/1985/60/schedule/1,
(accessed December 24, 2015).
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These principles of Hague Convention are designed to apply for signatory states but these

principles are also applied to non-signatory states. Therefore, every state settled the

disputes keeping in view the welfare of the child that is paramount consideration. Thus,

generally it is considered best for the child to go back to the habitual residence for any

decision concerning his or her upbringing.

The above discussion proves that Hague Convention does not provide the procedure to

decide the custody dispute or enforcement of foreign custody order because approach of

the Hague Convention is to prevent the wrongful removal and retention of the child from

one state to another by providing the procedure to assure that all disputes of custody be

litigated in the jurisdiction of the child’s habitual residence.

6.3.2 Agreed Rules

The President of Family Division of England and Chief Justice of Pakistan are agreed

with the objective of Hague Convention:

a. Desiring to protect the children of the UK and Pakistan from the harmful effects
of wrongful removal or retention from one country to other;

c. Desirous of promoting judicial cooperation, enhanced relations and the free flow
of information between the judiciaries of the UK and Pakistan;

d. Recognizing the importance of negotiation, mediation and reconciliation in the
resolution of family disputes;

In regard to Hague Convention, judiciary of both states reached on the following

consensus:

1. The welfare of children is best decided by the Courts of the child’s habitual residence.

2. When a child is removed from Pakistan to UK or vice versa without the consent of the

other parent who has residence or a prohibited steps order from the Court of the child’s

habitual country then Court where the child has been removed cannot exercise the
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jurisdiction over the child because it is compulsory for the Court to order to return the

child to habitual country.

3. If a parent who has visitation right took the child from Pakistan to UK or UK to

Pakistan with the consent of the parent who has residence order from the Court of the

child’s habitual state and thereby retained the child without consent or in violation of the

Court order after the termination of visitation period then judge of Court where the child

has been retained cannot exercise jurisdiction over the child as it is required for that

Court to return the child to habitual country.

4. The above rules are applied without considering nationality, religion and culture of any

parent and also apply to those children who are born as a result of mixed marriages.

5. When a child’s habitual residence is disputed then the Court firstly decide the issue of

habitual residence before any decision concerning the return or welfare of the child and

after the determination of the child’s habitual residence apply the general principles

stated above.

6. These applications should be filed by the applicant and decided expeditiously by the

Court.

7. The respective governments (Pakistan and UK) must give the prime consideration to

establish the administrative service to resolve the cases of a child’s wrongful removal or

retention. For this purpose, both governments (UK and Pakistan) appoint a judge of the

Superior Court to work with each other in connection to precede the objectives of

protocol.633

The above discussion proves that UK-Pakistan Judicial Protocol on Children Matters is

an effective step to promote the welfare of a child with the intention to secure the

633Ghazanfar, “Child Abduction and Transnational Jurisdiction,” 6-7.
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children of Pakistan and UK from the harmful effects of wrongful removal or retention

from one country to another but the Judicial Protocol is conflicted with Islamic law such

as there are number of reservations, which are required to remove by interpreting it in the

light of Islamic law by giving preference to religion and finally incorporated it into law

through legislation.

6.4 Critical Review on the Provisions of Hague Convention

There are significant differences both as scope and bases for refusing to return the child

without discussing the merits of the case. Therefore, brief examination or critical review of

the provisions of Hague Convention on the Civil Aspect of Child Abduction is required

to reveal the conflicts and causes for the ineffectiveness of the Convention for the

recognition and enforcement in Pakistan that are as followed:

The Convention only provides a remedy against the violations of s.8 orders e.g.

Residential Order, the Child Arrangement Order, Prohibited Step Order, and Specific

Issue Order by providing set of rules.

The Convention does not provide the standards to investigate the merits of custody

disputes or access or removal issues except to assure the return of the children to the

habitual residence. In this regard, Judges of the Court where the child had been removed

has no power to discuss and decide the merits of custody as they have no choice except to

return the child. The reason is that according to the provisions of Convention, Court of

the child’s habitual place is the best forum to resolve the residence and contact disputes

on the basis of the child’s welfare. The Convention delimits the authority of the judicial

and the administrative body by giving instruction to return the child to his habitual place.
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The Convention does not offer International Standards for the enforcement of custody

order recognized by another foreign state. The approach of the Convention is to deter

both wrongful removal and retention from one country to another by providing a

procedure to assure that all issues of custody be litigated in the child’s habitually resident.

The Convention is applied within year of removal or retention of the children from the

habitual residence to another state.

For the application of Convention, it is essentially required that removal or retention of

the child must be across international boundaries from his habitual place.

The Hague Convention bound the contracting and non-contracting states to follow the

spirit of Convention and order the return of the child if removal or retention is found to

be wrongful. The removal and retention of the child is considered wrongful when it

violates the custody order.

The Convention is applied when the child is under the age of 16 year and habitually

resident in the contracting state before the violation of custody or access rights. Thus, if

the child reached above the age of sixteen then it is not applicable. The Convention

authorized the residential parent to make major decision of the child’s life and delimit the

authority of the non-residential parent. The Convention is applied on every child under 16

regardless of culture, religion and nation even the child’s parent have different faith and

belongs to the different states.

The Convention provides some exception to the judicial authority to refuse to return the

child under certain prescribed circumstances but these exceptions are not applicable

because states are bound to return the child by following the spirit of Convention.
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The Convention bound the requested country to return the child within twelve months

after the removal or retention, and to set up the procedure to assure the speedy return to

the country of habitual residence. The Convention bound the central authority to give the

reason of delay when the judicial or the administrative authorities have not reached the

decision within six weeks after the commencement of proceedings.

The Convention bound the signatory and non-signatory states to implement the objective

of Convention. For this purpose, the judicial or the administrative authority of the

requested state returns the child to the habitual place even when the child objects on it.

The Convention provides a unique remedy for the parents to obtain the prompt return of

children who have been removed from their country to another country in violation of the

custody order. The Convention does not define habitual residence. There is no fixed time

that a child must live in a country to consider the child’s habitual residence.

The Convention placed a heavy responsibility on the central authority of both states to

deal the incoming and outgoing abducted case by providing a procedure and explained

their responsibilities to handle the application, communicate the concerned authorities

and relocate and return the child.

The Convention also entitled the person to invoke the Convention for the child’s return

even then child is abducted before the proceeding of the Custody Order.

It is not a Convention for the Recognition and Enforcement of Judgments, but it is a

Convention to restore the child and maintain the position of status quo before the

abduction or retention. The terms right of custody, access, habitual residence, grave risk,

physical or psychological harm, voluntary return and similar other terms are not

explained, nor right of access is protected under this Convention.
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6.5 Conflicts in Hague Convention

The Hague Convention is problematic such as there are certain conflicting areas, which

are the causes for the ineffectiveness of the Convention particularly about the recognition

and enforcement of Hague Convention in Pakistan. There are several reasons including

variation of culture, legal and religious values between UK and Pakistan.

The Hague Convention is repugnant with Islamic law because the fundamental principle

of Protocol i.e., determining the welfare of the child without considering the culture,

religion, and nationality of the child, is divergent with Islamic law such as art. 227 (1) of

the Constitution of Pakistan634 stipulate that all existing laws shall be brought in

conformity with the injunctions of Islam as laid down in Holy Qur’┐n and Sunnah. The

provisions of the Protocol totally ignored the aspect of religion during the determination

of the welfare of the Muslim child.

In this regard, major problem is that protocol deals both the civil and criminal aspect of

the Convention in England while in Pakistan; it only deals the civil aspect of the Hague

Convention. In addition to it, phrase “parental child abduction” used in the protocol

between United Kingdom and Pakistan is not equal with regard to offence of abduction or

kidnapping in the existing laws of Pakistan and UK. The reason is that it does not

constitute an offence in Pakistan under s. 361, PPC which exempted a person if he

considers himself to entitle for the lawful custody of his child or removed the child being

634The Constitution of the Islamic Republic of Pakistan, 1973, art. 227 (1),
http://na.gov.pk/uploads/documents/1333523681_951.pdf, (accessed November 28, 2016); Enforcement of
Shari‘at Act, 1991, sec.4, http://www.pakistani.org/pakistan/legislation/1991/actXof1991.html, (accessed
November 28, 2016); Dr. Mushtaq Ahmad, “Ta‘bir Qanoon kay Chand Ahm Mubahis,” Daanish Post
(November 19, 2017), http://daanish.pk/15531, (accessed November 24, 2017).
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father in good faith because father is always a natural guardian even during the custody

period. However, the Courts endorse the registration of FIR under s.363 PPC for such

removal while it constitutes an offence under English law and incur criminal liability on

the abducted parent.

Another problem is that when the kit┐b┘yyah mother and the Muslim father are involved

in the removal and retention of the child then major issue is not related to the return of the

child from one country to another country except that under which religion or culture the

child should be raised because Convention emphasis to return the child without

discussing the merit of custody disputes and securing the religion.

The welfare of the Muslim child remains dominant consideration in Muslim point of

view, however, provisions of Convention totally ignored this aspect as it is against the

welfare of the Muslim child to return to non-Muslim country (UK) where culture

contradict with Islamic injunction and religion is at risk by endorsing that the child

should be returned to his habitual residence who is competent forum to decide the future

of the child keeping in view the welfare.

Another substantial problem is that views of a mature child have been given paramount

importance in residence order but Convention totally neglected this factor by imposing

direction to return the child to his habitual state in every condition.

Likewise, provisions of Protocol are self-contradictory as preamble stress on the welfare

of a child but it does not authorize the courts of the state where the child is present to

discuss the merits of the case including welfare of the child and just ordered them to

return the child without considering the culture, religion and nationality.
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Similarly, provisions of Convention declared that they do not delimit the judicial

authority of the contracting state by ordering to return the child but even that this treaty

does not permit the judges to discuss or decide the merits of custody issue except to

return the child. Another problem is that Convention bound the non-signatory states to

follow the philosophy and objectives of Convention.

There are number of legal terms which are not explained in the convention require the

interpretation keeping in view the Islamic law. Additionally, convention does not explain

the criteria to determine the habitual residence of a Muslim child.

Access right is not secured under the Convention and it does not even apply in those

cases where any parent is deprived of access rights. Therefore, in most cases, Muslim

father is deprived to access the child and taking major decision of his life including

religion by providing residence order in favour of a non-Muslim mother under English

law.

Lastly, Convention provides some exception as a defense to refuse to return the child to

habitual residence but even in the existence of these exceptions, the court is instructed to

return the child.

The above discussion reveals the causes of ineffectiveness of Hague Convention

particularly about the difficulty in recognition and enforcement of Protocol in Pakistan.

Moreover, it points out the conflicts, which requires reforms to clarify the law. Therefore, it

is required to remove the conflict by interpreting and reconstructing the contradictory

provisions in the light of Islamic law in order to harmonize it with Islamic law to secure the

interest of the child. Therefore, clear legislation or amendment in existing laws is

necessary to address the conflicts and make it effective law.
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6.6 Conclusion

To sum up the above discussion, main points could be summarized as follows:

The rules of English Private International law prevailed to decide the transnational cross-

cultural custody disputes between the British and the non-British parents in England by

applying a unified and single set of legal principles to all regardless of race, ethnicity and

culture. The significant differences exist between the laws of both states concerning the

issue of transnational cross-cultural custody disputes. In this regard, Judiciaries of the

Pakistan and UK signed a Judicial Protocol in 2003. It is an International instrument

designed with the intention to prevent the illegal removal and retention of the children of

UK and Pakistan from the harmful effects of wrongful removal or retention from one

country to another country by providing a speedy procedure.

The Protocol stipulates to return the child to his/her habitual country without deciding the

merits of cross-cultural custody disputes. The judiciaries of both states are in agreement

that welfare of the children is best decided by the Courts of the child’s habitual residence.

Although, UK-Pakistan Judicial Protocol on Children Matters is an effective step to

promote the welfare of the child, but it is problematic and affected the welfare of the

minor. The reason is that, there are number of conflicting areas, which are the basic

causes for the ineffectiveness of the Protocol particularly about the recognition and

enforcement of Protocol in Pakistan, therefore, it required the reforms to clarify the law.

For this purpose, it is required to interpret the provisions of Protocol; keeping in view the

spirit of Islamic Law in order to remove the conflicts and harmonize the English conflict

laws with Islamic law, so that, it becomes an effective law to secure the interest of the
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child in transnational cross-cultural custody disputes between a Pakistani Muslim father

and a British mother (kit┐b┘yyah or Muslim) in England and Pakistan or vice versa.
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Chapter 7: Case Law on Wrongful Removal and Child
Custody Disputes

7.1 Introduction

This chapter is primarily based on the case study, which highlights the general tendency

of Pakistan and English Court to decide the issue of custody or relocation of the child in

Pakistan and UK. In this chapter, main questions that have been raised and answered are:

How Judges of Pakistan and United Kingdom decide the transnational cross-cultural

custody disputes in the light of Hague Convention? When non-Hague country are

involved in relocation of a child then what is the tendency of English Courts to decide

such issues keeping in view the interests of the child? What is the impact of Hague

Convention on case law of Pakistan? Which criterion has been set by the Court of

Pakistan and England to interpret the legal doctrine ‘best interest’ or ‘welfare of child’?

Is English law consistent with the general rule of welfare of a child prescribed by Pakistani

law? How judges of England decide the question of a child’s habitual residence under

English Law? What is the scope and nature of Jurisdiction of High Court of Pakistan

under s.491 and art.199 to decide the transnational cross-cultural custody disputes? What

is the status of Foreign Jurisdiction & Enforcement of Foreign custody order in Pakistan?

Which Court has jurisdiction to determine the welfare of a child? Is English Court a more

appropriate forum to decide the welfare of a Muslim child in relocation and custody

disputes under the Hague Convention by applying the rules of English law? Whether

criminal liability inflicted on a Muslim father when he travels with his child from one

place to another place and whether he is considered an abductor of his own child? If a

Muslim child has placed under the custody of kit┐b┘yyah mother in non-Muslim state then
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is it justifiable to deprive the father from visitation right? Whether it is permitted to raise

the Muslim child according to non-Muslim faith under non-Islamic environment and

culture? Is English law similar to that of Pakistani law on this issue?

7.2 Case Study

For the purpose of the case study, several authorities from 1990-2015 have been selected

but unfortunately only one case is reported in perspective of UK where an English British

mother and a Pakistani Muslim father is litigated about the custody and removal of the

child from the jurisdiction of UK; while the second case is the combination of UK and

Scottish subjects. Most of the reported cases in Pakistan are from US, Canada, France,

Austria, India, etc. Besides, majority of the reported cases in the perspective of UK are

related to those parents who are Pakistani Muslims and acquired the British nationality,

these cases are also added in this work to analyze the situation. In this regard, few other

authorities of England have also been relied upon which are available on websites. The

transnational cross-cultural custody disputes needs to be analyzed in the light of various

cases where each stage reflects a potentially problematical issue that may result in conflict.

The details of the cases are as follows:

7.2.1 Issue of the Foreign Jurisdiction & Enforcement of Custody Order

An English mother, UK national got the custody order from the English Court, which

provided that the child should not be removed from the jurisdiction of England but the

father removed the child from the jurisdiction of UK to Pakistan which raised a lot of

questions as Pakistan is the non-Hague country; which included whether the removal of
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children from one jurisdiction to another by the father is considered illegal action in

Pakistan and UK? Which court has jurisdiction to decide the welfare of the child? What

is the status of Foreign Jurisdiction & Enforcement of custody order in Pakistan?

Whether the opinion of a minor is given due weight for the final decision of the custody

order by the Courts of Pakistan and UK? These significant questions are discussed in the

case of Sara Palmer v. Muhammad Aslam.635

In this case, Sara Palmer, a British citizen married in England on 20.3.1970 under the

Marriage Act 1949 after the conversion to Islam when she was 18 years old and the man

(Pakistani national) was 22 years. The father had dual nationality of UK and Pakistan.

They had five children who were born in England and had dual nationality of UK and

Pakistan. They were living in England with their mother. The mother moved to County

Court on 1.8.1983 and marriage was dissolved in England. Therefore, when spouses had

separated, the custody and control of the elder child is immediately awarded to the

mother while the father was provided access to the children with the restriction that no

child should be removed from the jurisdiction of England without the leave of the Court.

However, the father had removed three children from the Jurisdiction of England and

brought them to Pakistan in 1989 in violation of custody order from the Court of

England. This removal and detention by the father is deemed as illegal by the English

Court.

The mother filed a habeas corpus petition under s.491 CrPC against the father for the

recovery and return of their three children to her custody in 17.11.1991.On the basis of

above facts, the High Court restored the interim custody and held that the mother would

635Sara Palmer v. Muhammad Aslam, Lahore 1992 MLD 520.
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retain the custody but only in Pakistan, subject to the final determination of the custody

by the Guardian Court. Thus, parties are directed to avail the jurisdiction of the Guardian

Court under the Guardians and Wards Act. Consequently, welfare of the minors is the

paramount consideration in the law of England and Pakistan as well and only Guardian

Court of Pakistan decides the ultimate welfare of the minor. Therefore, presented

questions are not handled in habeas corpus petition except to restore the interim custody

by giving weight to the judgments of the English Court and declare such removal of the

children being improper on the part of the father.

Likewise, similar questions were discussed in case of Louise Anne Fairley v. Sajjad

Ahmed Rana.636

The father was domiciled in United Kingdom and has British nationality while the

petitioner mother was domiciled in Scotland. They married in Scotland and all children

were born there. After divorce, both parties enjoyed joint custody of their children at

some time. The minor Misbah Rana had British and was also a Pakistan national. It was

settled that Misbah Rana was the habitual resident of Scotland; therefore, the Scottish

court decided the dispute between the parties about the custody of the minor. Thus,

prohibition and residence orders passed by the Scottish Court were competently passed

and binding upon the respondent father because the father had not raised any objection at

any level that she was not the habitual resident of Scotland or Scottish Court and had no

jurisdiction in this matter. The father had submitted the jurisdiction of foreign Court and

promised not to remove the children from the care and control of the mother but he

brought the children to Pakistan in a deceitful manner.

636Louise Anne Fairley v. Sajjad Ahmed Rana and two others, PLD 2007 Lahore 293.
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Thus, it was held that the question of the welfare of the minor could only be decided by a

Court where the minor is habitually resident. In this case, the father himself admitted the

jurisdiction of a foreign Court; therefore, Courts of Pakistan would not interfere in the

jurisdiction of foreign Court regarding the determination of the issue of the welfare.

Moreover, it was held that the father would hand over the custody of the minor within

seven days to the female officer of the British High Commission who shall be responsible

to send the minor to Scotland where the custody should be restored to the mother.

Whereas opinion of a minor, Pakistan and UK both states admitted the importance of the

opinion of the minor. In this case, opinion of the minor is neglected as she had expressed

her views through media and before the Court that she did not want to go back to her

mother and wanted to stay with her father in Pakistan. The above case was decided in the

favour of the non-Muslim mother (custodial parent) by giving weight to restore the

foreign custody order and declaring such removal as illegal. Therefore, Lahore High

Court held that let this question be decided by the foreign court of the child’s habitual

residence. This case is decided after the UK-Pakistan protocol and although Pakistan is

the non-signatory state but Pakistan court decided this issue by following the spirit of

convention and declared that English Court is the more convenient forum to decide the

future and welfare of the Muslim child by neglecting the significant factor of religion.

7.2.2 Non-Convention Case and Welfare of the Child

When any parent removes the child to non-Hague country or a child remains in the

country, which is non-Hague then many questions arise as how to relocate or resolve the

custody disputes when non-Hague countries are involved. In this regard, there are many
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questions which require to be answered in the light of the facts of the case such as which

criteria has set out by Pakistan and English Courts to determine the welfare of the child?

Whether foreign court has jurisdiction to secure the interest of Muslim child? Whether

rules of convention are applied on non-convention states during the relocation or

resolving the disputes of custody? What protocol stipulates about the question of

relocation or custody of a child? Whether any parent can seeks the return of the child

outside the scope of Hague Convention after signing the Protocol? What is role of

mediation to settle the issue of relocation and custody order?

These questions are discussed under many cases as incase of Re S,637 where both parents

were Muslims and born in Pakistan but the mother lived in England, so she acquired the

British nationality while the father came to England as a student, married her in England

before the registrar office in 1977 and came back to Pakistan. They had three children. In

1985, parties went to England with elder son and daughter. At that time, the mother

intended to leave the father but subsequently she agreed to return to Pakistan. In 1992,

the mother left Pakistan secretly and went to England along with two younger children

without the father’s permission. Then, she commenced the proceedings for residence and

prohibited steps orders under Children Act 1989.

In this case, the mother wrongfully removed the two elder children from their native land

and brought them to this country without the father’s permission. Thus, on the question

of the welfare of children, it was held that the test which the Pakistan Courts applied

under s.17 (1) of Guardians and Wards Act 1890, welfare of the minor approximates

which is provided by s. 1 (1) (a) of the Children Act 1989. Therefore, it would be

637Re S (Minors) (Abduction) [1994] 1 FLR 297.
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appropriate for the Pakistan court to exercise their jurisdiction to determine the welfare of

the children. The difference between the two tests is simply the difference between

Pakistan and English law. The English law determines the interest of the child on the

basis of alienation from background, schools, home, friends and relations from his

country, society and culture while Pakistani law determine the interest of the child from

the Muslim perspective. Besides, Courts of Pakistan have developed their own

presumption that minor’s welfare lies in awarding custody to the mother. On the basis of

the facts that these are the Pakistani Muslim children as their home is in Pakistan,

brought up in Pakistan being Muslim. Therefore, it is in their interest that they should go

back to Pakistan and Courts of their own country decide what their interests required.

This was a non-Hague convention case since Pakistan was a non-signatory to the Hague

Convention on the abduction of children, therefore, called as non-Convention case. In

this case, philosophy of Hague Convention is applied as “any decision related to the

custody of children was best decided in the jurisdiction in which they had been normally

resident”. Thus, the Court directed that their mother should immediately return the

children to Pakistan who had brought to England. Both states follow the same tendency

by following the spirit of Convention that the child should be returned to his or her

habitual place and the Court of such place is competent to secure the interest of the child.

Similarly, these questions are discussed in the case of Re H,638 where a couple married

and had a child. Consequently, the mother went to England in October 2001, later in

December 2001, the father and child went to England and the child remained under the

care of the mother. However, in January 2002, the father was given warning about his

638Re H. (Child Abduction: Mother’s Asylum) [2003] EWHC 1820, [2003] 2 FLR 1105. This case
is also published with the citation of Re W (a child) (Abduction: Jurisdiction) [2003] All ER (D) 442 (Jul)
[2003] EWHC 1820 (Fam).
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conduct, so, he came back to Pakistan. Meanwhile, the mother claimed for asylum, which

was accepted and extended to the child. The father was given financial assistance in

England to apply the return proceedings under s. 1(1) of the Children Act 1989. Thus, the

father applied for return of the child to non-convention country. According to Children

Act, welfare should be paramount consideration in resolving the disputes of the

upbringing of a child and same rule was acknowledged in abduction cases that a child’s

welfare could be best determined by the state of the child’s habitual residence. Therefore,

whenever any parent seeks to return the child outside the scope of Hague Convention, at

that time, the Court decides the issue by balancing the interests of the child through

applying the principles of Hague Convention to the non-signatories states. Thus, the

Court ordered the return of the child to the jurisdiction of Pakistan by balancing the

interest through applying the principle of Hague Convention and undertaking made by

the father.

Respectively, in Human Rights Case,639 issue of non-convention and importance of the

mediation are discussed where a Pakistani father and a British mother married in 1998,

had three children who had dual nationality of Pakistan and British. The two children

went to Pakistan in 2006 along with the father but they did not come back. Therefore, the

mother went to Pakistan in 2006. Yet, she had returned to England in 2008 and the

youngest child was born there. The marital relations became hostile and two efforts of

reconciliation had failed there. Finally, she left Pakistan in 2009 but the youngest child

remained in Pakistan. After that, the mother raised proceedings for the custody of the

children in Pakistan. However, the mother agreed through mediation that the father could

retain the custody of the children and she had the children during summer vacations. The

639Human Rights Case No 23150-G of 2010.
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parents agreed on the set of conditions including contact with the children in both United

Kingdom and Pakistan meeting the children’s travel expenses with the consent of both

parents.

7.2.2 Issue of Habitual Residence

When any child born in England then he acquired the habitual residence of that state but

if a mother had retained in Pakistan by force and a child born there, then it raised the

issue of the child’s habitual residence as how English Court would determine the child’s

habitual residence  to decide the custody dispute? This issue has discussed in ZA v. NA.640

The father was born in England while the mother in Pakistan, the couple married in

Pakistan in 1999 and came to England in 2000 where first three children were born. The

father and first three children had dual Pakistani and British nationality while the mother

had indefinite leave to stay in England. The marriage faced difficulties from 2006 as the

father started to spend lot of time in Pakistan. In 2008, the mother shifted into refuge

along with three children.

In 2009, the mother went to Pakistan along with three children for three-week vacations

but the paternal and maternal families pressurized her, where she had agreed to reconcile

with the father on the condition to return to England with her family. However, the father

had taken the passports and admitted the children in local school. In 2010, her youngest

child was born named Haroon. At that time, the maternal grandfather commenced

proceeding to secure the mother’s release. On 15 May 2011, the mother was able to

recover her passport by the support of her family and returned to England without

640ZA v. NA [2012] EWCA Civ 1396, [2012] 3 F.C.R 421.This case is also published by different
source as Re A (Children) (AP) [2013] UKSC 60, [2012] EWCA Civ 1396 & [2013] EWCA Civ 232. A v.
A and another (Children: Habitual Residence) (Reunite International Child Abduction Centre intervening)
[2013] UKSC 60 [2013] 3 WLR 761.
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children on 17 May. The father commenced custody proceedings in Pakistan on 24 May

2011. On 20 June 2011, the mother commenced proceeding in England. The judge of

High Court held that all children were habitually resident in England, as the mother had

not agreed that the children should live in Pakistan. The elder children retained their

habitual residence in England and younger one (Haroon) also had habitual residence

because he was born to a mother who had been held in Pakistan against her wishes and

ordered for the immediate return of the children to England.

The father challenged the jurisdiction of the Court and made orders for the return of the

children. The Court of Appeal by majority (four judges) accepted the father’s appeal in

relation to the youngest child only as he was not habitually resident in England because it

required the physical presence in the state. The Court unanimously upheld that three elder

children retained their habitual residence in England even after being retained in

Pakistan. Thus, appeal allowed in part but returns order regarding the youngest child set

aside. However, only Lord Hughes held that in these circumstances the child would attain

the habitual residence of his mother. He did not accept the minimum legal requirement of

physical presence for the purpose of acquiring habitual residence because significant

factor was essential family unit as Haroon’s family unit had its habitual residence in

England, thus, he was also habitually resident in England.

In 2012, the High Court re-affirmed the order for the return of the children. Subsequently,

the mother was granted leave to appeal the Supreme Court of the United Kingdom to

challenge the ruling regarding the youngest child. The Supreme Court has unanimously

allowed the mother’s appeal and held that the court had inherent jurisdiction to make the

orders in this case on the basis of Haroon’s British nationality. The majority stated that
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they would not accept the phrase that it was impossible to become habitually resident in a

single day, rather it would depend upon the circumstances. Lord Hughes then concluded

that the child shares the habitual residence of that unit, even if he has not yet achieved

physical presence there, especially if he is being prevented by coercion. Moreover,

unilateral acts designed to make permanent a child’s stay in another State were regarded

as acts of wrongful retention. Thus, a person could be habitually resident somewhere

where he was not actually present.

The tendency of English Court seems inconsistent to determine the habitual place of the

child as in some cases they preferred the rule of physical presence and in other cases

followed another rule, as there is no specific criteria to determine the habitual residence

of a child.

7.2.4 Convenient Forum for the Jurisdiction on Child

A child was born to a Pakistani Muslim father, and a British Muslim mother in England

but due to negligence of the mother, the child suffered fractures and the residence order

made in favour of the father while supervised Contact Order was made in favour of the

mother. In 2004, the father was permitted to take the child to Pakistan, after that the

mother wanted the Residence Order on the basis that the child was habitual residence of

England. Thus, significant issue raised that whether English Court has jurisdiction to

entertain the application and decided the issue of habitual residence? Whether the Court

has jurisdiction to amend the Contact Order and awarded the Residence Order in favour
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of the mother when the child has settled in Pakistan and brought up by his grandparents?

As, it was appeared in case of Y v. Q & I.641

In 2007, the mother issued an application and both parties had agreed for weekly

telephone contact with Q when he was in Pakistan and daily telephone contact in the

country. The parties defined face-to-face contact when Q was in this country. However,

the mother desired the unsupervised contact and ultimately care for Q herself. Therefore,

an application was instituted in 2008 on the basis that Q is habitually resident of UK and

Pakistan. Thus, the question of the jurisdiction of English Court raised in this case. It was

held that:

… The child is entirely lawfully in Pakistan and indeed, it is unusual that the
Court should be retaining jurisdiction in this case because, of course, the child is
habitually resident in Pakistan…

It was held that Q was not within the jurisdiction of England and was habitually resident

in Pakistan since December 2004, whose day-to-day care was neither the responsibility of

any parent but his care was the responsibility of his grandparents and aunt since four

years who all lived in Pakistan. Thus, he had been brought up, went to school, spent

majority of his time there and visited the country during holidays. His home was

Pakistan, notwithstanding that his parents lived in England. Therefore, English Court had

no jurisdiction to make further orders and Pakistani Courts should assume jurisdiction on

this issue.

While the mother’s application was the application of the variation of s. 8 orders as no

application is made to seek the Residence Order, both applications were concerned with

Contact Order. The reality was that Q had been settled in Pakistan about four years and

641Y v. Q & I (Case No FD07P02311) [2009].
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did not reside with any parent. For that reason, it would be inappropriate to award the

permission to the mother to amend her application to attach the conditions in the original

order because that order did not seek to define the contact between Q and the mother,

once he had left and had settled in Pakistan. The only situation, which could be

considered unusual, is that both Q’s parents were residing in England. It is not strange as

in many cultures children have been brought up by their grandparents or members of the

family. The basic point was that Q lived in Pakistan. He attended school there and was

doing very well. Therefore, there was no jurisdiction to entertain the application.

7.2.5 Removal of Child with Leave of Court

The English Court permitted the parent to remove the child to his or her native place

under Specific Issue Order and the Child Arrangement Order, but keeping in view the

welfare of the child and according to the facts and circumstances of the case as it was

held in case of S (A Child).642

The father and the mother were born in Pakistan but the father spent most of his life in

London and visited Pakistan on many occasion as the father had dual nationality of UK

and Pakistan. In 2009, couple married in Pakistan and after marriage, they came back to

UK where they had a child named S. In April 2013, the father divorced the mother in

Pakistan but the mother and S returned to UK in May 2013. The father filed an

application for the Child Arrangements and Prohibited Steps Orders in 2014. The District

Judge prohibits both parents from removing S from the jurisdiction till the further order

642S (A Child), Re [2015] EWFC 86 (28 September 2015), [2015] EWFC 86.
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and instructed the mother for the contact of the minor with the father from 10 am to 4 pm

on both Saturday and Sunday.

In 2015, the mother filed an application for a Specific Issue Order seeking permission to

remove S permanently from the jurisdiction of England to Pakistan. The mother

acknowledges the importance of contact with the father as S likes to see her father. The

mother proposed that she would return to England for three months during summer

holidays and enables S to have contact with her father through skype while the father

sought the child arrangements order in his favour.

In this regard, CAFCASS officer provided his report based on different information and

factors, which might have affected the personality of the child. However, he admitted that

mother was the primary career and there was no risk of harm in her mother’s care

because the mother was meeting S’s developmental needs and promoting contact

between S and her father. Therefore, he recommended that S should continue to live with

her mother in all circumstances. Besides the report of CAFCASS officer, the expert

opinion from the advocate of Family Court of Pakistan was also considered in this case to

protect the interest of the child.

On the basis of above facts, it was held that S’s welfare will be best served by an order

permitting her mother to remove S from England to Pakistan. Her welfare will be best

served living with the mother in Pakistan. Thus, an order includes the following terms:

A Child Arrangements Order is made in favour of the mother so that S shall continue to

live with her mother, and through Specific Issue Order, the mother is permitted to take S

to Pakistan permanently while the father shall have contact during the summer each year

for a total of six weeks, staying and visiting contact in Pakistan on dates to be arranged
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between the parties, contact once a week via skype including telephone contact. The

judge directs the mother to lodge a bond in the sum of £2000 by way of surety to

guarantee compliance with the terms of this order. The judge also directs the mother to

file an application in the Guardian Court of Peshawar after her arrival there with a view

to obtain an order from that Court in the same terms as this order has.

7.2.6 Scope of Habeas Corpus Petition

When any child is removed from the custody of legal parent or keeps the child illegally

then question arises about the recovery of the child immediately as how to initiate the

proceedings under s.491? In this regard, many other questions arise such as what is the

scope and nature of habeas corpus petition under s.491 of CrPC? Whether High Court

has jurisdiction to decide the dispute of custody under s.491? Which Courts (High Court

or Guardian Court) are appropriate forum to decide the dispute of custody keeping in

view the welfare of the child? These questions are discussed in the case of Mst. Shagufta

Yasmeen v. Baber Ali.643

Mst. Shagufta Yasmeen (petitioner) filed an instant petition under s. 491 of CrPC for the

recovery of her son Hamza who was six and half years. The minor travelled to Pakistan

on British passport with his mother. During his stay at the house of his maternal aunt, the

respondent father came and forcefully snatched the minor. The minor was permanently

settled in UK where he was residing with his mother and had British nationality. The

parties admitted living separately as the mother was residing in UK while the father in

643Mst. Shagufta Yasmeen v. Baber Ali and another, Lahore 2006 MLD 136.
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Pakistan. Thus, the father is instructed to produce the minor before the Court so that he

could be dealt accordance with law.

In this case, question arises about the competency of the instant proceedings under s.491

CrPC. It is well settled that any person has the right to claim the custody of the child in

the Guardian Court but he can approach the High Court for the restoration of the custody

of a minor as an interim measure. Thus, jurisdiction of High Court under s. 491 CrPC can

only be invoked when custody of the child is illegally and improperly disturbed and not

for any other consideration such as seeking custody of a minor by claiming preferential

right or on any other ground including the welfare of the minor. For that purpose, the

party should approach the Guardians and Wards Court, which is the proper forum for

determination of such dispute in the light of evidence of the parties. Therefore, High

Court can pass an order regarding the temporary custody of the child without prejudice

the rights of the parties.

It was held that High Court has the jurisdiction in appropriate cases to issue direction in

the nature of habeas corpus under s.491 CrPC and restore the custody to the person from

whom the child was forcibly snatched. The petitioner is not claiming the custody of the

minor being her preferential right or on the ground relating to the welfare of the minor

but on the score that minor was forcibly snatched and is being kept by the respondent

father illegally, therefore, same question is decided in this case alone. Moreover,

Guardian Court can determine the question of custody of a minor keeping in view the

principles of Islamic law and welfare of the minor. The minor is permanently settled in

UK where he is living with his mother and due to his forcible snatching by father, the

minor is being deprived from proper education and better schooling. Additionally, the
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minor is epileptic needs, consistent care and proper treatment, which in the present

circumstances are available to the minor only in the custody of his mother.

The mother has given an undertaking that she will provide a free access to the father to

see the minor and allow him to meet his son whenever he desires. She will bring the

minor to Pakistan once a year during long vacations and bearing all expenses in this

respect. The father also furnished an undertaking in this respect that he would return the

minor to his mother at the end of the vacation. Therefore, it is directed that custody of the

minor be restored back to his mother.

7.3 Analysis of Case Law

After the detail study of above mentioned cases, analysis of the above cases are as

followed:

1.  The case law reveals that tendency of Pakistani Court is not uniform as Pakistan is the

non-Hague state, but the Courts of Pakistan have adopted two different approaches before

and after signing of the protocol between Pakistan-UK on children matters. For instance,

the case, Sara Palmer v. Muhammad Aslam, which was decided before signing of the

protocol, the Pakistani Court gave due weight to moral and religious well-being with the

restriction that the mother would retain the custody of Muslim child only in Pakistan

because foreign Court is incompetent to decide the custody and welfare of a Muslim

child. On the other hand, in second case, Louise Anne Fairley v. Sajjad Ahmed Rana,

which was decided after signing of the Protocol, the Court approved the custody in

favour of the Christian mother, admitted the foreign jurisdiction by giving preference to

physical well-being and declared that English Court is the competent forum to decide the
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welfare of the Muslim child by applying their principles while Guardian Court is the

competent forum to secure the interest of a Muslim child under Islamic Law. The Case

Law reveals that Judges of English and Pakistani Courts gave paramount consideration to

follow the objective and philosophy of the Protocol, and ignored to decide the issue on

the ground of religion. Moreover, opinion of the child is not given due weight in custody

disputes by the Courts of Pakistan and UK such as the child consented to live with father

but both Courts ignored this significant factor and admitted the custody in favour of

Christian mother.

Moreover, the child is permitted to visit the non-custodian parent under Islamic law and

nobody can prevent him in this regard because it caused the disobedience of parent and

severs the kinship tie. However, this factor is neglected by the Pakistani Court to award

the permanent custody to the Christian mother and deprived the father from access right

as father has constructive authority to control, discipline or decide the residence of the

child or religion. Likewise, mother is permitted to live in non-Muslim state along with

the child while Islamic law endorsed that the mother both Muslim and kit┐b┘yyah cannot

take the child to non-Muslim state and this factor is neglected in this case.

The kit┐b┘yyah mother is entitled for the custody of the child till the child acquired the

religious discretion, after that the child can be removed from her custody due to the

possibility of harm under Islamic law or confined her to reside with Muslim vicinity but

in this case, the child is placed under the custody of the Christian mother and permitted
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her to live with child in Scotland where the English law has prevailed and according to it,

the child would remain under her care till the age of 16.644

Under Islamic law, the father is a natural guardian and enjoys the complete authority to

move anywhere along with the child even during custody period (under the care of mother)

the child will remain under the control and supervision of the father because he is liable to

maintain his child. Therefore, it does not incur any criminal liability on father in such

circumstances. Yet, this factor is completely neglected by the Court of Pakistan by

declaring such removal as illegal.

2.  In Re S (Minors) (Abduction) case, the mother removed the children without acquiring

the permission of the father during the subsistence of her marriage from Pakistan to UK

(non-Islamic state) where her marriage has solemnized and was her native place. While

under Islamic law, place of the child’s custody is the father’s residence when marital tie

stand between both spouses even husband can travel outside the country along with his

minor son but the mother is not permitted to travel without the permission of the husband

where wide distance exist between the two places. Therefore, the husband can prevent his

wife to move with her child or without her child to another place.

The test (welfare of the minor), applied by Pakistan Court is approximates to the test

applied by English law. However, tendency of the judges of both states are not uniform

such as minors’ welfare is determined in Pakistan from Muslim point of view while the

English Court apply their own set principles by neglecting the significant factor of

religion. On the point of criteria to judge the welfare of the child, approaches of the

644Lorraine Cecille Doucet v. Aslam Muhammad Nasim  and others, Karachi 1991 PCr.LJ 62; Ms.
Christine Brass v. Dr. Javed Iqbal PLD 1981 Peshawar 110.
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judges of both states are different, therefore, it is appropriate that the Pakistani Court

should exercise their jurisdiction to determine the welfare of the Muslim children.

Another aspect is that, both states applied the rules of Hague Convention to settle the

dispute of relocation or custody of a Muslim child although Pakistan is the non-Hague

state but both states preferred to follow the objective of Convention that habitual

residence of the child is the best place to decide the welfare of the child.

Likewise, in Re H. (Child Abduction: Mother’s Asylum) case, the welfare is given

paramount consideration in wrongful removal cases and English Court followed the set

principles of Hague Convention. Thus, decision of the English Court in this case is

appropriate as Pakistan is the only convenient forum to decide the welfare of a Muslim

child from the Muslim perspective.

In Human Rights case, where the Pakistani father and the British mother agreed through

mediation that the father can retain the custody of the children and the mother has care of

the children during summer vacations. Thus, the Guardian Court of Pakistan introduces

mediation instrument as a significant step to resolve disputes between parents.

3. In ZA v. NA, the case establishes that approach of the judges to determine the child’s

habitual place is not uniform. The English Court has its own standard to decide the

habitual residence of a child without considering the cultural, and religious values.

4.  In case of Y v. Q & I, the British Court declared ineligible to Muslim mother due to

her negligence and placed the child under the care of the father but provide the contact

right to the mother. Same rule is applied under Islamic law. Moreover, the English Court

permitted the father to remove the child permanently from the jurisdiction of UK to

Pakistan and declared that English Court has no jurisdiction to make further orders
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concerning the child because the Pakistani Court is the best forum to decide such issue.

The English Court also permitted the father to place the child under the care of the

paternal grandparents and the paternal aunt in Pakistan. Under Islamic law, preference is

given to the mother and in the absence of the mother, the maternal grandmother and the

paternal grandmother can look after the child while custody of the male child under the

care of the paternal grandmother continue till the age of seven year. The legal systems of

both states are different on the point that in case of disqualification of the mother, the

father deserves more to care of the child. The significant point is that approach of the

English Court is close to the Islamic law except the provisions, which are contrary to the

Islamic law that required to reconstruct by following the spirit of Islamic law, as there is

possibility to harmonize the International Law with Shar┘‘ah rulings (Islamic law) on this

issue.

5. The mother married in Pakistan [S (A Child)] that was her native place but later she

came to UK, after separation, she intends to move to her native place along with her child

under Specific Issue Order and English Court also permitted her to remove the child to

Pakistan because her welfare would be best served living with mother in Peshawar where

her mother could resume her career and had the support of her family. Thus, decision

taken by the judges of English Court was similar to the decision of Islamic law where

mother can remove the child to her native place where her marriage has solemnized but

after the completion of waiting period. Additionally, the mother can remove the child at

such a distance where the father can easily access the child as in this case, the father is

awarded contact during summer of each year, staying and visiting contact in Pakistan on
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dates to be arranged between the parties and contact once a week via skype including

telephone contact.

6. The case, Mst. Shagufta Yasmeen v. Baber Ali, reveals that the proceeding under s.491

of CrPC only provides the temporary custody of the child by ordering to recover the

minor so that custody is decided according to the circumstances on the basis of the facts

and evidence. The case law proves that High Court has twofold jurisdiction under s.491

CrPC but High Court cannot decide the dispute over custody, as it is the duty of the

Guardian Court, which is the appropriate forum to decide the custody order keeping in

view the welfare of the child. The case demonstrates that under English law, there is no

such forum, which temporarily awards the custody of the child before the final decision

of the Family Court. In addition, minor required the care, which is possible only under

the custody of the mother because the mother is in a position to manage the affairs of the

minor child, as she is close and kind to her child.

7.4 Similarity and Dissimilarity

The detailed study and analysis of the cases reveal that significant differences exist there,

yet, similarities are also found between the legal systems of Pakistan and UK, which are

as followed:

In Pakistan, custody order prevails for the upbringing of a child while under English law,

there are four orders i.e., the Child Arrangement Order, Access Order, Prohibited Step

Order and Specific Issue Order for the upbringing of the child with the restriction that no

one can change the surname of the child or remove the child from the jurisdiction.
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The case law expose that legal systems of both states are different to determine the

duration of custody under the supervision of the kit┐b┘yyah mother, such as child remains

under the care of residential parent till the age of 16 without considering sex and age of

the child under English Law while Pakistani law considers the sex and age of the child

and declares that the kit┐b┘yyah mother can retain the custody of the child until he or she

has acquired the religious discretion.

The cases determine that position of the legal systems of both states are different

regarding decisions of child’s life such as English law award the authority only to

residential parent to take major decisions about child’s life while Pakistani law declares

that father is the natural guardian and he has authority to make major decisions of the

child’s life including religion of the child, but if actual possession of the child belongs to

the mother even then constructive custody belongs to father.

The cases prove that trends of the Courts of both states are also different on the point of

religion because the child presumes to follow the religion of the father and only father

has right to decide the child’s religion in Pakistani law while under English law religion

is considered as personal issue and only the mother has right to teach the religious

education until the child become gillick competent and choose his religion. Whereas,

custody disputes or removal of children particularly where parents have different faith,

the approach of Pakistani Courts are dissimilar with the English Courts before signing of

the Protocol by giving weight to religious well-being along with physical well-being but

recent cases approve the contrary position.

The cases reveal that welfare of the minor is to be the paramount consideration in the

Courts of England and Pakistan as well, however, criteria to decide the welfare is
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different. In the same way, the tendency of the judges of both states are not uniform to

express the welfare of a child, as tendency of English Court is not uniform throughout the

interpretation of the term ‘welfare’ because approach of every judge is different to

determine the welfare by considering and weighing factors which he feels best to secure

the interest of the child. Therefore, perception of the welfare is different in each case as

there is no uniformity between the tendencies of the English Court during the

interpretation of the term welfare. Likewise, tendency of the Pakistani Court is also

instable to determine the welfare of a child because in some cases, the Court upholds the

position of Islamic law and in some cases; they follow the general principle subject to

welfare of the child.

The cases show that rules “welfare of the child is paramount consideration” is also

acknowledged in abduction cases under the English Court and the Pakistani Court adopts

same rule. Thus, the Courts of both states agree to observe the objective and stipulation

endorsed by Convention such as habitual residence of the child is the best place to

determine the interest of the child.

The cases prove that child’s opinions/wishes are not given due weight in custody or

removal cases by the Courts of Pakistan and UK although both states admitted the

importance of the wishes of the child. On this point, approaches of the Courts of both

states are similar.

The cases illustrate that rule applied by the English Court such as mother deserves more

the custody of the child and she may forfeit her right due to negligence is similar with the

rule applied in the Pakistani Court. Likewise, father is giving preference to keep the

custody of the child after disqualification of mother.
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The cases conclude that Courts of both states recognize the foreign judgment by

following the objective and philosophy of the Protocol. However, Courts of both states

have set various rules for the recognition and enforcement of foreign orders. Therefore,

the cases prove that approaches of the judges of both states are similar on this point.

The cases demonstrate that rules of both legal systems are different on the point of

removal and detention of a child from one jurisdiction to another. Accordingly, in

Pakistani Law, father enjoys an absolute authority to move anywhere with his child

without permission of the Court and it does not incur any criminal liability except the

English law, where residential or non-residential parent cannot move with his child to

another place without acquiring the permission of the Court. Thus, cases show that if any

parent removes the child within or outside the jurisdiction of UK without permission of

the court then it incurs criminal liability and he or she may commits an offense of

abduction of his/her own child.

The case admits that mediation plays a significant role to resolve the custody dispute as it

is a beneficial instrument to negotiate between parents of divergent faith or nationality on

such issue without going to lengthy and costly litigation. The case established that

approach of the judges of Pakistan and England is also different on this point because the

Pakistani Courts encourage the mechanism of mediation.

The cases reveal that decision taken by the judges of English Court is similar with the

decision of Pakistani Court that the mother can remove the child to her native place

where her marriage had solemnized after the completion of waiting period because the

child’s welfare will be best served living with mother. Moreover, the mother can remove

the child on such a distance where the father has access to the child as contact rules are
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also similar with Pakistani Court although schedule or ways to contact may be different

in Pakistan.

The cases explore that under English law, mother can remove the children without

consent of the father even during the subsistence of marriage but under Pakistani law, the

mother cannot remove the child without the consent of the child’s father because place

for the custody of the child is the place of husband’s residence during the continuation of

marital tie, thus, husband can prevent her to move with her child or without her child

when she intends to move from one place to another place except that husband travels

with his minor son. Consequently, position of the laws of both states are also different on

this issue.

The cases establish that legal systems of both states are also different on the point of

providing temporary relief as there is no such forum which temporarily provides the

relief before the final decision of the Family Court in England except the Pakistan High

Court under s.491 has jurisdiction to temporarily restore the custody of the child till the

final decision by the Guardian Court.

The cases declare that trend of Pakistani Courts is not uniform to decide the transnational

cross-cultural custody disputes particularly where both parents have divergent faith by

admitting or refusing custody to the kit┐b┘yyah mother. Thus, the judges of Pakistani

Courts have divergent approach by giving preference to religion along with the welfare of

the child and refused to award the custody of a Muslim child to kit┐b┘yyah mother or by

ignoring the significant factor of religion and admitted the custody of a Muslim child in

favour of the kit┐b┘yyah mother.
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The cases point out that Courts of Pakistan and UK have similar stance on the issue of

habitual residence such as child’s habitual residence is the appropriate forum to decide

the future and welfare of the Muslim child. Although, cases confirm that approach of the

English Court seems divergent to interpret the phrase “habitual place” because they have

their own standards such as in some cases, they preferred the rule of physical presence

and in some cases followed an opposite rule.

The cases explain that Pakistan is the non-signatory to Hague Convention but rules of

convention are applied throughout the relocation or the custody disputes. Thus, Judges of

Pakistan and United Kingdom decide the relocation and transnational cross-cultural

custody disputes in the light of Hague Convention by following the spirit of Convention

and disregarding the significant factors including religion. Therefore, cases prove that

approaches of the judges of both states are similar on this point. Likewise, cases confirm

that Pakistani Courts upheld the equal rights by excluding religious consideration to hand

over the custody of the Muslim child to the non-Muslim or the kit┐b┘yyah mothers.

Therefore, legal systems of both states are similar on this point.

7.5 Conclusion

The chapter concludes with the salient points summarized as the case law reveals that

judges of both states agreed that the Court of the child’s habitual residence is the

appropriate forum to decide the future and welfare of the Muslim child. In this regard,

judges of the England decided the question of the child’s habitual residence under the

English Law but approach of the English Court does not seem uniform to determine the
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habitual place of the child such as in some cases they preferred the rule of physical

presence and in some cases followed an opposite rule.

The English and Pakistan’ Courts have set out the different criteria to interpret the legal

doctrine ‘best interest’ or ‘welfare of the child’. The difference between the two tests is

simply the difference between Pakistan and English law. Yet, opinion of a minor is not

given due weight for the final decision of custody order by the Courts of Pakistan and

UK, although both states admitted the importance of the opinion of a minor. While as

concerned to the foreign jurisdiction and enforcement of foreign custody orders, the

judges of Pakistan adopted the split approach to consider the foreign jurisdiction and

enforcement of custody orders in Pakistan such by admitting or refusing it.

Although Pakistan is the non-signatory state but rules of Convention are applied

throughout the relocation or the custody disputes. Thus, the Judges of Pakistan and

United Kingdom decide the relocation and the transnational cross-cultural custody disputes

in the light of Protocol by following the spirit of Protocol and disregarding the significant

factors including religion.

Whereas, the Muslim parent can remove the child from the jurisdiction of England to

Pakistan or vice versa with the leave of the court but they are required to obtain the

custody order from the jurisdiction where they intend to reside. Yet, removal of the

children from one jurisdiction to another by the father is considered an illegal action in

Pakistan and UK. The High Court of Pakistan under s. 491 CrPC deals this issue and has

jurisdiction to restore the interim custody but the High Court has no jurisdiction to decide

the custody dispute including welfare of the child. Only Guardian Court of Pakistan is the

appropriate forum to decide the dispute of custody keeping in view the welfare of the
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child by applying Islamic Law. Contrary to it, criminal liability incurs on father in

England, and he is considered an abductor of his own child except the Pakistani Family

Law. The cases expose that certain differences exist there and due to these differences,

the English Law is repugnant with Islamic Law.
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Conclusions and Suggestions

In the light of preceding discussion, following significant findings, conclusions and

recommendations emerge:

Pakistani and English Family Laws are conflicted concerning the issue of cross-cultural

custody disputes, where as in Pakistan, this issue is addressed under Muslim Personal law

in pursuance to implement the Islamic Law as required under the Constitution of

Pakistan. Contrarily under English Law, this issue is adjudicated by applying a uniform

code of law, without any religious cult, nationality or cultural constraints. Additionally in

Pakistan, ss.7, and 25 of the Guardians and Wards Act, 1890, which does not lay any

detail, to regulate cross-cultural custody disputes. Consequently, judges in Pakistan enjoy

a considerable amount of discretion in interpreting the provisions of such laws even at

times ignoring the Islamic guidelines and have pronounced divergent judgements.

Whereby at times custody claims based on religion or culture are preferred over protocol

and custody of Muslim child to non-Muslim mother is denied, however at other

occasions, claims based on religion or culture are not taken into account and the custody

of the Muslim child is awarded to non-Muslim mother by emphasizing preference to

physical wellbeing. Nevertheless, this discretion has been curtailed under Enforcement of

the Shari‘at Act, 1991, whereby they are bound to interpret the laws in the light of

Shar┘‘ah. On the contrary, English Law on cross-cultural custody disputes are regulated

by s.8 of the Children Act, 1989 with the caveats that no one can change the surname of

the child or remove the child from the jurisdiction.

The English Family Law on the issue of transnational cross-cultural custody disputes and

transnational removal is not in accord with Islamic Law.  There exists certain significant
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theoretical differences between two paradigms, but there are few commonalities

regarding some aspects as well, such as, both states’ laws gave considerable significance

to the principle of welfare of the minor.

Whereas it is acknowledged that mother is a best person to protect the interest of the minor

child but when child’s religion is considered at risk due to mother’s religion

(Christian/Jewish) and culture then Muslim father is considered to be in the best position to

protect the interest of his child especially in a non-Muslim state. There is a greater

apprehension of harm if such custody is awarded in a non-Muslim state on the grounds

that non-Muslim mother will not only corrupt the child’s religion but religious and

cultural preferences of her non-Muslim relatives and friends would also affect the

religious identity of Muslim child. Moreover, it is considered against the welfare of the

child to reside with prohibitory relatives who are non-Muslim. In this regard, moral and

religious well-being takes paramount consideration among the significant factors of

welfare. Insofar as, father is considered untrustworthy then paternal grandparents are

preferred to raise the child according to Muslim faith. However, in exceptional cases, if

custody is even awarded to Kit┐b┘yyah mother by the Courts of Pakistan or UK, then it is

ensured that child should be facilitated to follow the Muslim religion, by explicitly

instructing mother to reside within Muslim vicinity and report the activities of the child

to father while father has been granted right to take the major decisions regarding child’s

life.

With regard to litigation about transnational cross-cultural child custody or removal of

child from England to Pakistan or vice versa, the eventuality of conflict of laws arises. To

resolve such conflicting situations, a judicial protocol was signed in 2003 between the
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judiciary of Pakistan and UK with the motive to provide a procedure to address the

predicament of removal of child by any parent in both states. In transnational cross-

cultural child’s custody and relocation cases, welfare of the minor is considered the

paramount consideration under both English and Pakistani Laws. Yet, criteria to

determine the welfare of the child is different but approaches of the judges to determine

the child’s interest has been noticed to be uniform in both states in pursuance of  the spirit

of Protocol to decide the dispute of relocation or custody of the child, even though

Pakistan is a non-signatory state. Thereby meaning that, the binding status of this treaty is

vague as Pakistan is not bound to abide by the said Convention, yet, attempting to follow

its spirit to regulate such simmering issues. Additionally, the issue becomes further

complicated due to certain conflicting issues, which are major hurdles for the recognition

and implementation of the Protocol in Pakistan. However, the reasons for not signing the

Convention are several, yet significant one is difference of legal regimes particularly on

religious grounds between both countries.

Although the Laws and practices of English Courts regarding cross-cultural custody

disputes are quite effective within their state, yet significant differences prevail in both

the legal systems. Whereas, both laws are considerably effective, and play a fundamental

role to protect the interest of the child in ╒a╔┐nah and relocation cases by providing an

effective instrument in the form of Protocol to keep the child safe from harmful effects of

wrongful removal and retention. Although, provisions of Hague Convention are

repugnant with Islamic law, yet there is possibility to harmonize the International Law

and Shar┘‘ah injunctions to some degree after the reconstruction of the contradictory

provisions by giving preference to religious injunctions.
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The judicial Protocol on Children Custody Matters is an effective tool and mechanism

but that somewhat is repugnant with Islamic law, therefore, is unacceptable in current

shape. Due to which Pakistan perhaps did not sign the Protocol along with may be other

myriad of reasons. For effective implementation of Protocol, following suggestions may

be incorporated to address such reservations and make it more responsive.

The fundamental principle of Protocol, particularly in determining the welfare of the

child by applying a uniform law without giving due consideration to culture, religion and

nationality of the child is divergent to Islamic law. Similarly values and norms of both

countries may be given due consideration and afforded due preference to interpret the

provisions of Protocol in which paramount importance among the significant aspect of

the welfare of the child may be attributed to safeguarding child’s religion.

The Convention already authorizes the residential parent to make major decision of the

child’s life including religious education and delimit the authority of the non-residential

parent in a non-Muslim state. The Convention may also secure the right of Muslim father

with regard to major decisions of child’s life including religion especially when both

spouses belong to different faiths. Similarly, wish of a mature child is acknowledged in

convention conditionally i.e., returning of the child to his habitual state under all

circumstances. The Convention may outline preference of wishes of the child especially

where both spouses have different faiths.

The provisions of Hague Convention do not authorize the judges of the Courts, where the

child has been illegally removed to discuss and decide the merits of the custody case

including the welfare of the child. The Convention may be amicably involving all

members be revised and consider authorizing the judges of the Courts to discuss and
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decide the merits of the custody case giving religion due importance particularly where

one of parent belongs to Islamic faith. The Convention only provides a remedy against

the wrongful removal and retention by providing a set of rules. Whereas, it may consider

to provide the mechanism to set rules dilating on the issue of access to aggrieved parent.

Additionally, access should be regularized under the ambit of Convention and children

may be afforded choice to access parents in eventuality where both are Muslims. Under

circumstances where both parents are non-Muslims, even then non-custodian parent (i.e.,

Pakistani Muslim and British either Muslim or kit┐b┘yyah spouse) should have right to

visit his/her child in England or Pakistan.

Furthermore, the Hague Convention enunciates some exceptions to refuse to return back

the child to his/her habitual place. However, even on grounds of those exceptions, it

binds both the signatory and non-signatory states to follow the spirit of Convention. The

judicial authority must have the power to exercise these exceptions in case where spouses

belong from different faiths.

The Protocol deals both the civil and criminal aspects of the Convention but rather it may

constrain itself only with the civil aspects. If any parent removes the child within or

outside the jurisdiction of UK, then he or she may commit an offense of child abduction

and criminal liability inflicted on him/her. The phrase “parental abduction” may not be

used in the Convention, as it does not abide well. Further, it may not constitute an offence

nor incur criminal liability on any of the parent as it becomes unconceivable that either of

parents can abduct a child. Additionally, Muslim father/mother may not be deemed as

abductor of his/her own child neither any criminal liability inflicted on him/her.
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There are number of legal terms such as custody, access, habitual residence, grave risk,

physical or psychological harm, voluntary return etc., which are unexplained in the

Convention; such terms require interpretation from religious perspective as well.

Additionally, Convention may explain the criteria to determine the habitual residence and

welfare of a Muslim child from Muslim’s perspective giving due preference to religion.

Further, the abductees’ parent is deprived with access right even though this right is not

secured under the Convention. Whereas, it is fundamental right of affected parent to have

access to his child, therefore where any of parent has been declared abductor still he

should be given right of access and may apply in such cases.

The Protocol binds the non-signatory states to follow the philosophy and objectives of

Convention without realizing each state’s religious sensitivity. This is against the spirit of

sovereignty enshrined in International Law and needs annulling particularly for non-

signatory states. Lastly, provisions of Convention are applied within year of removal or

retention of the children from the habitual residence to another state, but there may be no

time limit to pursue the custody or removal cases.
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ANNEXURE

Annual Report of the Office of the Head of International Family Justice
for England and Wales

In 2011, 35 cases have reported and 14 with Asian countries, 54% of which were with
India and Pakistan. The UK has endeavored to promote bilateral agreements for the
return of children with Pakistan. The judicial agreement with Pakistan was launched as
the Pakistan Protocol in January 2003. The Office communicates regularly with the
Pakistani Liaison Judge, Mr. Justice Jillani, in relation to protocol cases for which a
separate log is kept. In 2011, Annual Report of the office of the Head of International
Family Justice for England & Wales has published which include a statistical summary of
the Protocol cases which have been reported.

Pakistan Protocol Statistical Summary

Strict Spirit Holiday
Total number of cases brought under the
Protocol since 2003

17 81 85

TOTAL NUMBER RETURNED/RESOLVED
SINCE 2003

15 61 80

Total number of ongoing cases 2 20 5
In how many cases did parents commence legal
proceedings in Pakistan? *

7 18 N/A

Where legal proceedings took place in Pakistan,
how many cases resulted in returns?

5 13 N/A

How many returns resulted from a Pakistani
court issuing an order for return? **

1 1 N/A

*In a number of cases left-behind parents initiate proceedings in Pakistan, but, for a
number of reasons, the proceedings are not concluded e.g. the child is returned to the UK
before the court process is completed, the left-behind parent cannot afford to continue the
case, the child cannot be located.

**These cases are examples of the Protocol process running in full–from a UK court
ordering the return of the child to the UK to the Pakistani court ordering the same. We are
not always made aware if proceedings resulted in return.

Strict cases:
Where the child was removed from UK in breach of an existing UK court order.

Spirit cases:
Where there was not a UK court order in place at the time of the removal, but the
principles of the Protocol are applied 'in spirit’.
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Holiday prevention cases:
Where the Protocol has been cited in a court order that gives one parent permission to
take a child to Pakistan on holiday.645

The Requests Received Concerning Specific Cases in Asia 2011

Country External Requests Internal Requests Total Number of Requests
Pakistan 0 14 14

645Rt. Hon. Lord Justice Thorpe, The Pakistan Protocol, International Judicial Conference 2012,
(Islamabad: Secretariat Law and Justice Commission of Pakistan, 2012), 402-403; Annual Report of the
Office of the Head of International Family Justice for England and Wales, (England: Judiciary of England
and Wales, 2011), 20-21, http://www.google.com.pk/url?q=https://www.judiciary.gov.uk/wp-
content/uploads/JCO/Documents/Reports/international-family-justice-report-2011-
2012.pdf&sa=U&ved=0ahUKEwjp08TlvM3PAhXB2BoKHUIJAWMQFggYMAE&usg=AFQjCNE9Gj6y
3gohaBo9QkCLwOkYk8db3A, (accessed October 10, 2016).


