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ABSTRACT 

The right to life is core human right and is also called mother of all other human 

rights because without existence, recognition and protection of the right life, 

existence, protection and enjoyment of any other right is not possible. This right 

existed in every society, culture and religion and has been recognized as one of the 

fundamental rights of every person without any discrimination on the basis of race, 

sex, culture or religion. However, the application and enforcement of the right to life 

differed in every legal system, society and culture. The main reason of this difference 

appears to be the interpretation of the right to life on one hand and its application 

along with other human rights on the other. 

In the same manner, international law including all its branches, recognizes 

the right to life and encourages all the international community to protect it at 

international as well as domestic level. International Humanitarian Law (IHL) and 

Human Rights Law (HRL) directly deal with the protection of the right to life, but the 

application of the right to life particularly with regard to its application during armed 

conflict under both these branches of international law differ. The difference is not 

based on the deficiency of any of them with regard to the recognition of the right to 

life, rather on the basis of corresponding duties under both these branches of 

international law. It was also debated as to whether HRL is applicable during armed 

conflict. Currently the debate has been settled and nobody disputes its application 

during armed conflict. However, IHL has adopted a bit liberal approach in respect of 

the protection of the right to life, particularly with regard to combatants, because 

combatants on the one hand enjoy freedom to do all acts otherwise lawful during 

combat and in response lose their protection from various rights including the right to 

life. HRL on the other hand, adopts a strict approach and accordingly nobody loses his 
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or her protection unless all other measures to deal with a particular situation have 

been adopted and exhausted. 

Owing to this difference of application of the right to life during armed 

conflict, it is the requirement of the hour to settle the issue and remove the difference 

between these two branches of international law and this study is primarily intended 

for the same purpose and would contribute in protection of this core human right. 
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INTRODUCTION 

BACKGROUND:- 

The notion of Human Rights is as old as the history of mankind itself and it existed in almost 

every society, culture and religion in different forms. Its nature might have differed but not its 

existence. Dr. Paul Gordon Lauren1, has discussed the concept of human rights in different 

societies and various civilizations of history and concluded that these concepts and visions 

cannot be attributed to any single society, form of government, culture or religion2. He has 

also observed that every great religion, culture and civilization has respected the human 

dignity and values of every individual3. However, the view that religion is the ultimate 

protector of human rights has been refuted on the ground that violations of human rights have 

been justified at various occasions by the religion on the pretext that certain norms of human 

rights contradict the divine judgments. At the same time, it is also an admitted fact that the 

World's religions have called for equality of men, harmony in different cultures and have 

promoted love, which is beyond mere concept of protection of human rights4. 

Various contemporary scholars have attributed the emergence of the concept of 

human rights to Christianity whilst others have attributed the same to the era of modern 

enlightenment5. However, there is still a group of scholars, who are of the view that both 

                                                           
1 Dr. Paul Gordon Lauren is Professor of History at the University of Montana, he is the author of several 

award-winning books, including The Evolution of International Human Rights: Visions Seen, The United 

Nations described him as the leading authority on the history of the rights of man. For more information see 

<https://www.umt.edu/mansfield/events/files/paul-lauren-bio.pdf> (last accessed on October 3, 2017) 

2 Stephen James, Universal Human Rights Origins and Development, (New York: 2007, LFB Scholarly 

Publishing LLC), 7. 
3 Ibid. 
4 Joseph Runzo et al. Arvind Sharma, ed. Human Rights And Responsibilities in the world religions (Oxford: 

Oneworld Publications, 2003), 1. 
5 Frederick M. Shepherd, ed. Christianity and Human Rights Christians and the Struggle for Global Justice, 

(Lanham • Boulder • New York • Toronto: Plymouth Rowman & little field publishers, inc., 2009), 21. Charles 

Dickens describes the world revolution brought in the twentieth century in the words that It was the best of 

times, it was the worst of times, it was the age of wisdom, it was the age of foolishness, it was the epoch of 

belief, it was the epoch of incredulity, it was the season of Light, it was the season of Darkness, it was the spring 

of hope, it was the winter of despair. Upon the proponent of this theory his era has been named as Dickenasian 
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Christianity and enlightenment are incapable to protect these rights according to their 

promises and according to the need of the time6. It was further argued that the movement of 

notion of human rights was propagated in the 1940's, especially after the World War II. The 

development made after WW II not only enhanced the protection of human rights rather 

ensured the same practically which was previously seen only in books7. In this regard, the 

first step taken by international community was adoption of Universal Declaration of Human 

Rights, 1948, (UDHR). Article I of UDHR lays down that “all men are born free and equal in 

rights and dignity and are endowed with reason and conscience”. Hence, after adoption of 

UDHR, the protection of human rights which was earlier prescribed by the Christianity and 

the Enlightenment, was brought into reality after making these notions binding through 

human rights instruments upon all the states. In accordance with binding provisions of 

international human rights instruments, states were made liable to respect and protect the 

human rights of every single individual8.  

The claim to lay the foundation of the human rights has been raised by the West and 

therefore, the origin and development has been attributed to western scholars9. But it is also 

an admitted fact that almost all the western scholars have traced back the history of human 

rights to eighteenth or the nineteenth centuries. Hence, it’s the reality that the West was 

totally ignorant of these norms of human rights prior to eighteenth and nineteenth centuries. 

As history evinces that first time the concept of human rights was given in the shape of 

Magna Carta and later on in the shape of promulgation of the USA and the French 

constitutions10. While on the other hand, in Islam, the concept was laid down fourteen 

                                                                                                                                                                                     
era, and he has further elaborated that the best protection of the human rights has been found in the books, but 

on the ground worst of the human rights violations have been inflicted. He further added that in the twentieth 

century, although, more than thirty new democracies emerged but the world has also witnessed more than thirty 

civil wars. 
6 Frederick M. ed. Christianity and Human Rights, 25. 
7 Ibid. 
8 Ibid. 
9 Abul Aala Maududi, Human Rights in Islam, (Lahore: Islamic Publications Ltd., 1995), 11-13.  
10 Ibid. 
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centuries ago on specified and distinctive principles. The principles introduced at that time 

are still applicable without any amendment or addition. The main difference between the two 

approaches is that the former is a man-made concept which is primarily based on the norms, 

customs and principles prevalent at that particular time, while the latter is a divinely ordained 

system not amenable to any change save as provided in the same on the conditions prescribed 

therein and is applicable for all the times. Hence, on the basis of this difference, the former is 

subject to any change, modification, amendment, suspension, and even the abrogation, but 

the latter is complete and exhaustive and has not been subjected to any change, modification, 

suspension or abrogation till the day of resurrection11. 

LEGAL INSTRUMENTS:- 

Notion of human rights, as understood in modern times, finds its roots in the era of modern 

enlightenment. With the passage of times, various instruments were promulgated, 

internationally and domestically, containing all the major rights incorporated in famous 

instruments on human rights known in the present times. All these instruments gave 

importance to the right to life, being the most important right of all rights. Thus, the right to 

life is a fundamental right of every individual under major human rights instruments and is 

one of the fundamental rights available to the people under almost every domestic legal 

system. Various countries have incorporated this right in their supreme law i.e. constitution 

including that of Pakistan. Article 9 of the Constitution of Pakistan guarantees the right to life 

of every human being. Article 3 of the UDHR, Article 6 of the International Covenant on 

Civil and Political Rights (ICCPR), Article 6(1) of the Convention on the Rights of Child 

(CRC), Article 1 of Second Optional Protocol to the International Covenant on Civil and 

Political Rights aiming at the abolition of the death penalty, along with several other 

                                                           
11 Ibid. 
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international and regional human rights law instruments guarantee the right to life of every 

single individual. 

Besides the above-mentioned international as well as national law instruments, right 

to life has also been protected by various regional instruments as well. Some of the relevant 

international and regional law instruments containing the right to life are described 

hereunder:- 

HUMAN RIGHTS LAW:- 

Universal Declaration of Human Rights (UDHR), is the primary document of the human 

rights and Article 3 of UDHR states that:-  

“Everyone has the right to life”12. 

International Covenant on Civil and Political Rights (ICCPR) renders protection to the right 

to life in a more elaborate manner in its’ Article 6. The most important in this regard is its’ 

Sub Article 1, which declares the right to life, as an inherent right of every human being, it 

further lays down an obligation on the states to protect this right under the law and prohibits 

deprivation of life arbitrarily. Rest of the clauses are elaboration of the same and impose 

further obligations in an elaborative manner13. Application and scope of this Article is 

                                                           
12 Article 3 of Universal Declaration of Human Rights (UDHR). 
13 Article 6 ICCPR:- 

1. “Every human being has the inherent right to life. This right shall be protected by law. 

No one shall be arbitrarily deprived of his life. 

2. In countries which have not abolished the death penalty, sentence of death may be imposed 

only for the most serious crimes in accordance with the law in force at the time of the 

commission of the crime and not contrary to the provisions of the present Covenant and to 

the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty 

can only be carried out pursuant to a final judgment rendered by a competent court. 

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in 

this article shall authorize any State Party to the present Covenant to derogate in any way 

from any obligation assumed under the provisions of the Convention on the Prevention and 

Punishment of the Crime of Genocide. 

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the 

sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all 

cases. 

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen 

years of age and shall not be carried out on pregnant women. 
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primarily based upon the word “arbitrarily” which will be interpreted and discussed in details 

in proceeding chapters. 

Protocols were also added to the ICCPR. The Second Optional Protocol to the ICCPR 

(2 OP) deals with the abolition of death penalty making it an obligation on all the state 

parties. In this regard, Article 1 of 2 OP prohibits death penalty and execution14. 

Moreover, Article 2 of 2 OP deals with the reservations on the above-mentioned 

Article 1 but narrows down its scope while putting certain restrictions and conditions at the 

time of making such reservations15. 

Article 6 of 2 OP further imposes restriction on the derogation of Article 1 and says 

that it shall not be subject to any derogation16. 

Though the provisions of this protocol primarily deal with the abolition of death 

penalty but an important feature of this Protocol is that it has exempted Article 1, Paragraph 1 

from derogation. Reservations are permitted only at the time of war with the limitations and 

conditions contemplated under Article 2 supra. After perusing the above-mentioned 

provisions of the fundamental human rights law instruments, it is evident that UDHR 

                                                                                                                                                                                     
6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital 

punishment by any State Party to the present Covenant”. 
14 Article 1 of Second Optional Protocol to ICCPR (2 OP). Language of this Article says that “No one 

within the jurisdiction of a State Party to the present Optional Protocol shall be executed. 

Each State Party shall take all necessary measures to abolish the death penalty within its jurisdiction”. 
15 Article 2 of 2 OP. It says that “No reservation is admissible to the present Protocol, except for a 

reservation made at the time of ratification or accession that provides for the application of the death 

penalty in time of war pursuant to a conviction for a most serious crime of a military nature committed 

during wartime. 

The State Party making such a reservation shall at the time of ratification or accession communicate to 

the Secretary-General of the United Nations the relevant provisions of its national legislation applicable 

during wartime. 

The State Party having made such a reservation shall notify the Secretary-General of the United Nations at the 

beginning or ending of a state of war applicable to its territory” 
16 Article 6 of 2 OP. It says that “No reservation is admissible to the present Protocol, except for a 

reservation made at the time of ratification or accession that provides for the application of the death 

penalty in time of war pursuant to a conviction for a most serious crime of a military nature committed 

during wartime. 

The State Party making such a reservation shall at the time of ratification or accession communicate to 

the Secretary-General of the United Nations the relevant provisions of its national legislation applicable 

during wartime. 

The State Party having made such a reservation shall notify the Secretary-General of the United Nations at the 

beginning or ending of a state of war applicable to its territory”. 
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provides the right to life, ICCPR elaborates the protection of the right to life, while second 

optional protocol to the ICCPR further extends the scope of the Convention by providing the 

protection in respect of the areas which have not been covered under ICCPR. 

REGIONAL INSTRUMENTS:- 

Besides the international instruments, various regional approaches have also been adopted by 

different countries, communities and international bodies and some of them are discussed 

below. 

AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN 

(ADRD): 

American Declaration of the Rights and Duties of Man provides protection to right to life in 

Article 1, in the following way:-  

“Every human being has the right to life”17. 

Scope of this provision is the same as provided under UDHR, but no details and 

interpretation has been provided. 

AMERICAN CONVENTION ON HUMAN RIGHTS (ACHR): 

American Convention on Human Rights (ACHR) separately renders protection to the right to 

life in a more elaborate manner. Article 4 of which states that every person has the right to 

life, it shall be protected by law and no one should be arbitrarily deprived of his right18. 

                                                           
17 Article 1 of American Declaration of the Rights and Duties of Man (ADRD). 
18 Article 4 of American Convention on Human Rights (ACHR). Complete text of the Article says that 

“Every person has the right to have his life respected. This right shall be protected by law, and, in 

general, from the moment of conception. No one shall be arbitrarily deprived of his life. 

In countries that have not abolished the death penalty, this may be imposed only for the most 

serious crimes and pursuant to a final judgment rendered by a competent court and in accordance 

with a law establishing such punishment, enacted prior to the commission of the crime. Its 

application shall not be extended to crimes to which it does not presently apply. 

The death penalty shall not be re-established in States that have abolished it. 

In no case shall capital punishment be inflicted for political offences or related crimes. 

Capital punishment shall not be imposed upon prisoners who, at the time the crime was committed, 

were under 18 years of age or over 70 years of age; nor shall it be applied to pregnant women. 
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Sub Article 1 of this Article provides the same protection as provided by ICCPR and 

rest of the provision deals with abolition of death penalty. However, the word ‘arbitrarily’ 

used in this provision, leads to the same debate as that of Article 6 of ICCPR, which shall be 

discussed in details in the proceeding discussion. 

PROTOCOL TO THE AMERICAN CONVENTION ON HUMAN 

RIGHTS ACHR (P/ACHR): 

Protocol to the American Convention on Human Rights (ACHR) has been added and Article 

1 of said protocol provides that “the States Parties to this Protocol shall not apply the death 

penalty in their territory to any person subject to their jurisdiction”19. 

Article 2 of this Protocol also imposes limitations on the exercise of 

reservation in the same manner as provided under 2 OP, but in a precise manner. 

Above-mentioned regional approach adopted by the USA is consistent with the 

approach adopted under the framework of International Human Rights law (IHRL) and in the 

same manner the Declaration renders general protection to the right to life, relevant provision 

of the Convention elaborates the right and finally Optional Protocol adds the grounds of 

protection. 

EUROPEAN CONVENTION FOR THE PROTECTION OF HUMAN 

RIGHTS AND FUNDAMENTAL FREEDOMS (ECHR): 

Another regional approach adopted by Europe is European Convention for the Protection of 

Human Rights and Fundamental Freedoms (ECHR). Article 2 (1) of said Convention 

                                                                                                                                                                                     
Every person condemned to death shall have the right to apply for amnesty, pardon, or 

commutation of sentence, which may be granted in all cases. Capital punishment shall not be 

imposed while such a petition is pending decision by the competent authority". 
19 Article 1 of Protocol to ACHR (P/ACHR). 
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provides the protection to the right to life and always prohibits arbitrary deprivation of life 

but in different words as compared to previous instruments20. 

This provision of ECHR is elaborating the scope of the right to life as well as 

exceptions. The word “arbitrarily” used in ICCPR has been defined to certain extent 

under Article 2 supra. 

PROTOCOL NO. 6 TO EUROPEAN CONVENTION FOR THE 

PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL 

FREEDOMS (ECHR P6): 
 

Article 1 of ECHR, Protocol No. 6 (ECHR P6) deals with death penalty and provides that it 

shall be abolished. However, certain exceptions have also been provided including certain 

acts committed in times of war, but in order to exercise such derogation, state is obliged to 

communicate to the Secretary General of the Council of Europe any such reservation21. This 

scheme with regard to abolition of death penalty is quite similar as provided under previously 

discussed regional human rights instruments.  

AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS 

(AFCHPR): 

Africa has also adopted this approach and Article 4 of African Charter on Human and 

Peoples’ Rights (AFCHPR), stipulates that “human beings are inviolable”. It further provides 

                                                           
20 Article 2 of European Convention for the Protection of Human Rights and Fundamental Freedoms 

(ECHR). Language of the Article says that “Everyone’s right to life shall be protected by law. No one 

shall be deprived of his life intentionally save in the execution of a sentence of a court following his 

conviction of a crime for which this penalty is provided by law. 

Deprivation of life shall not be regarded as inflicted in contravention of this article when it results 

from the use of force which is no more than absolutely necessary: 

a) In defence of any person from unlawful violence; 

b) In order to effect a lawful arrest or to prevent the escape of a person 

lawfully detained; 

c) In action lawfully taken for the purpose of quelling a riot or 

insurrection”. 
21 Article 1 of Protocol 6 to ECHR (ECHR P6). 
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protection to the right to life and integrity of human beings and prohibits arbitrary deprivation 

of life22. 

The above-mentioned approach adopted by Africa seems to be developing as a 

general protection has been provided in accordance with fundamental human rights law 

instruments such as UDHR and ICCPR. No details and exceptions have been given with 

regard to exercise of such right. However, positive aspect is that a few countries and regional 

organizations have adopted measures for the protection of the right to life and Africa is one of 

those regions. But the process of evolution of human rights is not static. With the emergence 

of new issues, new laws and human rights instruments are promulgated. Hence, after going 

through various international and regional human rights law instruments, it can safely be 

concluded that the process of evolution, interpretation and application of human rights is not 

stopped and would remain evolving with the need of the hour. 

INTERNATIONAL HUMANITARIAN LAW:- 

Apart from the above mentioned provisions of human rights law instruments, including 

international as well as regional, IHL instruments also render protection to the right to life in 

its respective sphere. However, before directly going to the provisions of international 

humanitarian law, it seems appropriate to have a brief look at the history and background of 

IHL. 

Although, the term international law (jus inter genes), was first time used by Jeremy 

Bentham in 1780, but prior to that certain work was completed in the field of international 

law in general and in IHL in particular. In this regard, Hugo Grotius (1583-1645), has written 

a book which was published later on titled as De Jure Belli Ac Pacis (Concerning the law of 

war and peace). Thereafter, the treaty of Westphalia (1648) further contributed to the 

                                                           
22 Article 4 of African Charter on Human and Peoples’ Rights (AFCHPR). 
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development of IHL23. Further development in this regard was made in the nineteenth 

century, firstly when states adopted the practice of outlawing trafficking of slaves, secondly 

at the time of adoption of St. Petersburg Declaration, which condemned the use of dumdum 

bullets in times of war and finally in 1898, when Convention on Laws and Customs of Land 

War (the First Hague Convention), was adopted24. 

After World War I, attempts were made in order to establish peace in the World and 

accordingly Geneva Convention 1929 was adopted in this regard25. In addition to that Kellog 

Briand Pact 1930 prohibited the act of aggression and consequently in 1937 a Convention 

Against Terrorism (CAT) was also adopted by the League of Nations. After World War II, 

more serious atrocities were witnessed by the World including those acts which were not 

declared as crimes either international law or domestic law of any state. These atrocities 

included discrimination and mass murder of Jews, Romanis, Homosexuals and Communists. 

Adoption of the Convention on the Prevention and Punishment of the Crime of Genocide was 

adopted. The term “genocide” was initially coined by Raphael Lemkin in his 1944 work 

‘Axis Rule in Occupied Europe’. Within one year, it was used in the indictments of 

International Military Tribunals and within two years it became subject of United Nations 

General Assembly (UNGA)26. After the end of War, it was strongly observed that there is 

need to frame additional instruments rendering protection in this regard and consequently 

Four Geneva Conventions were adopted in 1949, which were followed by their Two 

Additional Protocols of 1977, and the Third one in 200527. 

                                                           
23 Francisco Forrest Martin, et al. International Human Rights and Humanitarian Law, Treaties, Cases and 

Analysis (Cambridge University Press, 2006), 1-4. 
24 Ibid. 
25 Ibid. 
26 William A. Schabas, Genocide in International Law: The Crimes of Crimes (New York: Cambridge 

University Press, 2000), 14.   
27 Martin, et al. International Human Rights and Humanitarian Law, 2-4. 
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As this thesis primarily deals with the right to life of protected persons, hence, first of 

all it is necessary to ascertain as to what is meant by the term “protected persons”. In this 

regard, protection of the right to life has been given in all the humanitarian law instruments, 

but most important of them are the following:- 

GENEVA CONVENTIONS:- 

Various provisions of the first Geneva Convention for the Amelioration of the Condition for 

Wounded and Sick in Armed Forces in the Field of 12 August 1949 (GC I), give protection to 

the certain persons and in its Article 12. This protection is extended to the members of armed 

forces and all other persons mentioned in this provision. Special protection has been extended 

to women28. 

Though the mode of protection granted has been mentioned in preceding Article but 

categories of protected persons have not been mentioned therein, which are mentioned in the 

following Article 13 of the same Convention, which defines the protected persons. Therefore, 

benefits and protection of GC I as well as Article 12 supra can be extended to the wounded 

and sick people belonging to the categories mentioned in Article 1329. 

                                                           
28 Article 12 of the first Geneva Convention for the Amelioration of the Condition for Wounded and Sick 

in Armed Forces in the Field of 12 August 1949 (GC I). Text of the Article states that “Members of the 

armed forces and other persons mentioned in the following Article, who are wounded or sick, shall be 

respected and protected in all circumstances. They shall be treated humanely and cared for by the Party to 

the conflict in whose power they may be, without any adverse distinction founded on sex, race, nationality, 

religion, political opinions, or any other similar criteria. Any attempts upon their lives, or violence to their 

persons, shall be strictly prohibited; in particular, they shall not be murdered or exterminated, subjected to 

torture or to biological experiments; they shall not willfully be left without medical assistance and care, 

nor shall conditions exposing them to contagion or infection be created. 

Only urgent medical reasons will authorize priority in the order of treatment to be administered. 

Women shall be treated with all consideration due to their sex. The Party to the conflict which is 

compelled to abandon wounded or sick to the enemy shall, as far as military considerations permit, leave 

with them a part of its medical personnel and material to assist in their care” 
29Article 13 of GC I. following categories have been mentioned in this Article:- 

1. Members of the armed forces of a Party to the conflict as well as members of militias or 

volunteer corps forming part of such armed forces. 
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Since, the thesis primarily deals with the right to life of protected persons during 

armed conflict, hence, the above-mentioned categories of protected persons are most 

important as the entire thesis will deal with the protection of their right to life. However, it 

does not mean that besides the above-mentioned categories, no one else is entitled to 

protection under the law. Rather, several other categories of people and targets have been 

declared to be entitled to such protection. Medical centres and mobile units have specifically 

been included in the category of protected persons. In this regard, Article 19 of GC I lays 

down that such like units shall be respected and protected in all circumstances and no attack 

is allowed against them. It further provides that as long as the capturing power does not take 

measures for the treatment and care of sick and wounded, personnel of these units shall be at 

liberty to carry out their operations in accordance with IHL30. 

                                                                                                                                                                                     
2. Members of other militias and members of other volunteer corps, including those of 

organized resistance movements, belonging to a Party to the conflict and operating in or 

outside their own territory, even if this territory is occupied, provided that such militias 

or volunteer corps, including such organized resistance movements, fulfil the following 

conditions: 

a)  That of being commanded by a person responsible for his 

subordinates; 

b) That of having a fixed distinctive sign recognizable at a 

distance; 

c)  That of carrying arms openly; 

d) That of conducting their operations in accordance with the 

laws and customs of war. 

3. Members of regular armed forces who profess allegiance to a Government or an 

authority not recognized by the Detaining Power. 

4. Persons who accompany the armed forces without actually being members thereof, 

such as civilian members of military aircraft crews, war correspondents, supply 

contractors, members of labour units or of services responsible for the welfare of the 

armed forces, provided that they have received authorization from the armed forces 

which they accompany. 

5. Members of crews including masters, pilots and apprentices of the merchant marine 

and the crews of civil aircraft of the Parties to the conflict, who do not benefit by 

more favourable treatment under any other provisions in international law. 

6. Inhabitants of a non-occupied territory who, on the approach of the enemy, 

spontaneously take up arms to resist the invading forces, without having had time 

form themselves into regular armed units, provided they carry arms openly and 

respect the laws and customs of war”. 
30 Article 19 of GC I. 



13 
 

Moreover, hospital ships carrying the wounded and sick people on the Sea have also 

been granted protection under Article 20 of GC I which states that no attack from land is 

allowed on the ships entitled to such protection31. Besides the above-mentioned protection, 

medical transports including medical aircrafts have been granted protection under Articles 35 

& 36 of GC I. However, in order to avail such protection, it has also been laid down that 

medical aircrafts should follow the prescribed routes and use distinctive emblem as 

prescribed under Article 38 of the same Convention and the protection granted to the medical 

transports and medical aircrafts is subject to adherence to the rules mentioned in the 

Convention32. 

Geneva Convention for the Amelioration of the Condition of Wounded, Sick and 

Shipwrecked Members of Armed Forces at Sea of 12 August 1949, (GC II), also renders 

protection in the same sphere as extended by Article 12 of GC I. It also states that the 

members of armed forces and other persons mentioned in Article 13, who are at sea and are 

wounded and sick shall be protected33. 

                                                           
31 Article 20 of GC I. 
32 Article 35-36, 38 of the first Geneva Convention for the Amelioration of the Condition for Wounded and Sick 

in Armed Forces in the Field of 12 August 1949. 
33 Article 12 of Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea of 12 August 1949 (GC II). There is small difference between the language of 

this Article and Article 12 of GC I. Article 12 of GC II states that:- 

“Members of the armed forces and other persons mentioned in the following Article, who are at sea and 

who are wounded, sick or shipwrecked, shall be respected and protected in all circumstances, it being 

understood that the term “shipwreck” means shipwreck from any cause and includes forced landings at 

sea by or from aircraft. 

Such persons shall be treated humanely and cared for by the Parties to the conflict in whose power they 

may be, without any adverse distinction founded on sex, race, nationality, religion, political opinions, or 

any other similar criteria. Any attempts upon their lives, or violence to their persons, shall be strictly 

prohibited; in particular, they shall not be murdered or exterminated, subjected to torture or to biological 

experiments; they shall not willfully be left without medical assistance and care, nor shall conditions 

exposing them to contagion or infection be created. 

Only urgent medical reasons will authorize priority in the order of treatment to be administered. 

Women shall be treated with all consideration due to their sex”. 
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Apart from Article 13 common both to GC I and GC II, which defines the categories 

of protected persons as mentioned above and other provisions, military hospital ships and 

medical establishments have also been protected under Article 22-23 of the same Convention. 

Moreover, under Article 36 of GC II, personnel of the hospital ships have been given 

protection. Under Article 37 of the same Convention, medical and religious personnel of 

other ships and medical transport units have also been protected. Under Article 38 of the GC 

II, ships used for the conveyance of medical equipment have been given protection and under 

Article 39 of the said Convention medical aircrafts have been given immunity from attack. 

However, as discussed above, in order to avail such protection, these aircrafts have to follow 

the instructions, specific routes, all the regulations and shall also use the distinctive emblem 

as prescribed in Article 41 of the same Convention. Furthermore, in order to avail such 

immunity, every such transport should be used for the prescribed purpose34. 

Geneva Convention Relative to the Treatment of the Prisoners of War of 12 August 

1949, (GC III) also contains the detailed rules with regard to the protection and humane 

treatment of the prisoners of war. The term prisoners of war, has been defined under Article 4 

of the said Convention which will be discussed later, but the most important provision of GC 

III dealing with the protection of POWs is its Article 13, which says that POWs shall at all 

times be treated humanely. Any act causing death of POWs or seriously affecting their health 

is prohibited. They shall not be subjected to any scientific experiments and any such violation 

shall be considered a serious violation of GC III35. 

 The fourth Geneva Convention namely Geneva Convention to the Protection of 

Civilian Persons in Time of War of 12 August 1949 has been promulgated for the Protection 

                                                           
34 Article 36-39 of GC II. 
35 Article 13 of the Geneva Convention Relative to the Treatment of the Prisoners of War of 12 August 1949, 

(GC III). 
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of civilians in the times of war. Protected persons have been defined Under Article 4 of the 

said Convention and certain other categories have been excluded from this protection36. 

Although, all the above-mentioned categories of persons are entitled to protection 

under this Convention, but the term civilian itself has not been defined under the Convention. 

However, all the assets, property and installations used by the civilians have been given 

protection under the Convention which will be discussed in proceeding portion of the theis. 

Besides the above-mentioned Conventions, three Protocols have also been added to 

the preceding international instruments on IHL. The First Additional Protocol (AP-1) of 8 

June of 1977 is relating to the protection of victims of International Armed Conflict. 

Whereas, the Second Additional Protocol (AP-II) of 8 June, 1977 is relating to the protection 

of victims of Non-International Armed Conflict. Third Additional Protocol has also been 

adopted on 8 December 2005 but the same is relating to the adoption of an Additional 

Distinctive Emblem.  

The first two Additional Protocols, AP I and AP II, contain the provisions regarding 

the protection of the persons as well as unlawful targets with the difference that AP I deals 

with the protection during international armed conflict (IAC). Whereas, AP II deals with non-

                                                           
36 Article 4 of the fourth Geneva Convention namely Geneva Convention to the Protection of Civilian Persons in 

Time of War of 12 August 1949 (GC IV). This Article states that:- 

“Persons protected by the Convention are those who at a given moment and in any manner whatsoever, 

find themselves, in case of a conflict or occupation, in the hands of persons a Party to the conflict or 

Occupying Power of which they are not nationals. 

Nationals of a State which is not bound by the Convention are not protected by it. Nationals of a neutral 

State who find themselves in the territory of a belligerent State, and nationals of a co-belligerent State, 

shall not be regarded as protected persons while the State of which they are nationals has normal 

diplomatic representation in the State in whose hands they are. 

The provisions of Part II are, however, wider in application, as defined in Article 13. 

Persons protected by the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 

Armed Forces in the Field of August 12, 1949, or by the Geneva Convention for the Amelioration of the 

Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of August 12, 1949, or by the 

Geneva Convention relative to the Treatment of Prisoners of War of August 12, 1949, shall not be considered as 

protected persons within the meaning of the present Convention”. 
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international armed conflict (NIAC) and these provisions along with the relevant provisions 

of the Four Geneva Conventions of 1949 are primary and core provisions of IHL. 

The above-mentioned provisions of international law have also been incorporated in 

the domestic laws as well and in this regard the right to life has also been contained in Article 

9 of the Constitution of Pakistan, which states that “no person shall be deprived of life or 

liberty save in accordance with the law”. Although, the provision contains this single 

sentence but the same has been interpreted in a broader perspective which shall be discussed 

in details while dealing with domestic protection of the right to life in fifth chapter.   

From the above said analysis of the quoted provisions of the international as well as 

national instruments, it can be inferred that the international law instruments containing the 

provisions of the right to life are primarily relating to two main disciplines of international 

law, namely international humanitarian law (IHL) and the human rights law (HRL). Both of 

the aforementioned branches of international law protect the right to life in their respective 

spheres. However, both have their own rules and parameters and at times they differ from 

each other with regard to the protection of the right to life. As in some cases, one of the above 

said branches may be protecting the right to life, whereas, the other may not. In order to 

understand this deference with regard to protection of the right to life, it is also necessary to 

understand the difference between the two disciplines. 

The basic difference between the two disciplines is with respect to the grant of rights 

and procedural capacity of individuals. In this regard, the aim of HRL is to grant the positive 

rights to the individuals, whereas, the aim of IHL is to protect the interests of the individuals 

through means other than the grant of rights37. On the basis of this difference, another 

                                                           
37 Rene Provost, International Human Rights and Humanitarian Law (Cambridge University Press, 2004). The 

concept of possession of the human rights on the one hand their enforcement on the other, has been illustrated in 

Peter Pazmany University Vs Uzechsolovakia case, where it was held that capacity to possess human rights does 

not ipso facto create the right to enforce them. Whereas, where an individual lacks the capacity to enforce his 
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distinction has also been drawn that IHL is principally applicable only during armed conflict, 

whereas HRL is applicable in all other situations besides armed conflict and in certain other 

cases during armed conflict as well. On these bases, in various cases even deaths and 

causalities of innocent civilians and other non-combatants is not a violation of IHL. For 

instance, civilians killed in collateral damage would not constitute a violation of IHL, 

because it is concerned with the right of states and has nothing to do with the rights of 

individuals. Whereas, on the other hand, no such exception is available under HRL and the 

main reason is that HRL not only deals with the rights of states, rather its primary aim is to 

give protection to the rights of every single individual38. 

The theory containing the concept that only IHL is applicable during armed conflict 

remained under discussion at various forums. Previously, it was argued that the applicable 

law during the armed conflict is IHL and not HRL. The verdict of the International Court of 

Justice (ICJ) is repeatedly cited in favor of this view. ICJ in the 1996 Nuclear Weapons 

Advisory Opinion, while interpreting the meaning of arbitrarily as mentioned in Article 6 of 

ICCPR held that the rules of IHL on the conduct of hostilities constitute lex specialis. 

Meaning thereby that IHL alone will be applicable during the conduct of hostilities and this 

verdict apparently shows that application of HRL has been excluded during the conduct of 

hostilities and during an armed conflict. This kind of interpretation is reaffirmed few years 

back in the Palestinian Wall Advisory Opinion. Though the legal experts believe that the 

conception of lex specialis is not clear but the ICJ has referred to IHL as constituting the lex 

specialis in situations of armed conflict. However, the Court did not hold that IHL entirely 

displaces HRL with respect to all rights under HRL. Citing the Nuclear Weapons Advisory 

                                                                                                                                                                                     
respective human rights, it does not necessarily means the non-existence of that human right. Because of this 

very fact that an individual lacks the capacity to enforce his human rights, states started acting on behalf of 

individuals and this respect various claims have been brought forward either by the individuals or by the 

independent bodies and corporations. 
38 Reuben E. Brigety II, “Conflict and Human Security: A Search for New Approaches of Peace-building”, 

(2004),  IPSHU English Research Report Series No.19. 
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Opinion, a few experts felt that it was clear that HRL was subordinate to IHL with respect to 

the right to life. According to this view, HRL is entirely displaced by IHL on this question 

and therefore the issue that when fighters can be targeted must be resolved by IHL alone39. 

However, this view has been negated after development of international bodies as some legal 

experts believe that the HRL relating to the right to life is suitable to supplement the rules of 

IHL relating to the use of force for non-international armed conflicts and occupation as well 

as the law relating to civilians taking a direct part in hostilities. However, mostly occupying 

powers deny that HRL applies to the situations of occupations as the U.S.A and Israel do, but 

the ICJ, human rights treaty bodies and General Assembly and Security Council resolutions 

are insisting on respect of norms of both HRL and IHL in such situations. It is generally 

agreed that in situations that are relatively calm, the use of potentially lethal force during 

occupation is governed by the ‘‘law enforcement model’’, that is HRL, which requires that a 

state should effect an arrest where possible before opting for use of force40. The United 

Nations Human Rights Committee (HRC), in its report on Israel, stated that ‘‘before resorting 

to the use of deadly force, all measures to arrest and detain persons suspected of being in the 

process of committing acts of terror must be exhausted”41. 

This principle was also recognized by the International Court of Justice in the 

Palestinian Wall case, which confirmed the concurrent application of HRL and IHL to armed 

conflicts in the following manner: 

“As regards the relationship between international humanitarian law and human rights law, 

there are thus three possible solutions: some rights may be exclusively matters of 

international humanitarian law; others may be exclusively matters of human rights law; yet 

others may be matters of both these branches of international law. In order to answer the 

question put to it, the Court will have to take into consideration both these branches of 

                                                           
39 “Expert Meeting on the right to life in armed conflicts and situations of occupation”, Organised by 

The University Centre for International Humanitarian Law, Geneva, available at: <http://www.geneva-

academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf>, (last accessed on September 10, 2012) 
40 Ibid.  
41 Ibid. 

http://www.geneva-academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf
http://www.geneva-academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf
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international law, namely human rights law and, as lex specialis, international 

humanitarian law”42. 

 

The above-mentioned findings of the ICJ overrule its earlier findings in Nuclear Weapons 

Advisory opinion of 1996 that during armed conflict rules of IHL constitute as Lex specialis. 

In this decision, the court ruled that while adjudicating upon the issue the court has to take 

both of the branches into consideration43. 

Now various jurists of the present legal fraternity argue that there is almost a 

consensus among the legal experts that HRL do apply during the armed conflict. International 

judicial and political bodies have repeatedly supported the version and the opponents find a 

very limited scope. Besides many judgments of international and regional courts, there are 

many resolutions brought and passed at different forums including the Security Council (SC), 

General Assembly (GA), Human Rights Council (HRC) and the Commission on Human 

Rights (CHR), which ensure the application of HRL during armed conflict44. 

As far as the situations under occupations are concerned, the ICJ in accordance with 

the above-mentioned findings in the Palestinian Wall Advisory Opinion has held that HRL 

applies in occupied territory, meaning thereby that IHL shall not be considered as lex 

specialis in such situations. Moreover, there are a number of General Assembly Resolutions 

as well as the 1968 Tehran Conference, in which States have asserted that HRL applies in 

situations of occupations. One such resolution, which both the US and UK supported, made 

clear that HRL applied in Iraqi-occupied Kuwait in 1990. However, with respect to the 

application of HRL during armed conflict, various states are reluctant to acknowledge its 

                                                           
42 International Court of Justice, Legal Consequences of the Construction of Wall in the Occupied Palestinian 

Territory, 9 July 2004, General List No. 131, available at https://www.icj-cij.org/files/case-related/131/131-

20040709-ADV-01-00-EN.pdf, last accessed on 07-09-2017. 
43 Louise Doswald-Beck, “The right to life in armed conflict: does international humanitarian law provide all the 

answers?”, Volume 88, Number 864, (December 2006). 
44 Ilia Siatitsa and Maia Titberidze, “Human Rights in Armed Conflict from the Perspective of the 

Contemporary State Practice in the United Nations: Factual Answers to Certain Hypothetical Challenges”, 

available at: <http://www.geneva-academy.ch/RULAC/pdf/Human-Rights-Law-in-Armed-Conflict.pdf>, (last 

accessed on October 20, 2012). 

https://www.icj-cij.org/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://www.icj-cij.org/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
http://www.geneva-academy.ch/RULAC/pdf/Human-Rights-Law-in-Armed-Conflict.pdf
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application for the reason that they do not want to extend the rights available under HRL to 

their opponents and fighters. Many experts believe that every occupying power denies the 

application of HRL with respect to its occupation. As US and UK, both deny its application 

on their occupation of Iraq45. Therefore, mere recognition of application of HRL during 

armed conflict would not suffice unless measures are taken to make it binding on all the 

states without any reservations and lame excuses.  

However, the latest approach adopted by ICJ is quite compatible with the approach 

adopted by UNHRC. In DRC v. Uganda46, the ICJ considered the concrete application of 

these Principles and held that Uganda was an occupying Power in Ituri during the relevant 

period. It was held that Article 43 of the Hague Regulations of 1907 imposed obligation upon 

state parties to respect and ensure the application of rules of HRL and IHL to protect the 

inhabitants of the occupied territory against acts of violence and not to tolerate such violence 

by any third party47. 

The above-said fact is quite relevant with the right to life because this is a right which 

is called “the irreducible of human rights” and is a right which is inalienable and non-

derogable even in times of public emergency. State of emergency threatens the right to life of 

the whole nation, meaning thereby that every individual has a right to possess the right to life 

in all circumstances including the situations of emergency, irrespective of its enforcement48. 

According to the views of HRL experts, though present system is imperfect for 

protection of human rights in an ideal form, but still in last few years, effective measures 

have been adopted and physical life and rights ancillary thereto of countless persons have 

                                                           
45 “Expert Meeting on the right to life in armed conflicts and situations of occupation”, Organised by 

The University Centre for International Humanitarian Law, Geneva, available at: <http://www.geneva-

academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf>, (last accessed on September 10, 2012). 
46 Case Concerning Armed Activities on the Territory of the Congo, (DRC v. Uganda), ICJ, Judgement of 19 

December 2005, para. 216. 
47 Beck, “The right to life in armed conflict”. 
48 Nihal Jayawickrama, the Judicial Application of Human Rights Law, National, regional and International 

Jurisprudence (New York: Cambridge University Press, 2002), 243-244.  

http://www.geneva-academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf
http://www.geneva-academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf
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been protected by the prevailing system49. With regard to scope of the right to life, its 

protection and enforcement, different views were expressed at the times of drafting of 

different international law instruments containing the right to life. The first view expressed in 

this regard was that the right to life is non-derogable in all situations and no exception can be 

made in this regard, meaning thereby that taking of life cannot be justified even in 

unavoidable circumstances50. Various jurists, courts and other bodies have described it a 

‘fundamental right of human existence’ and ‘mother of all rights’51. However, the second 

view was that there should be limitations with regard to the exercise of the right to life and 

circumstances should specifically be mentioned to avoid any uncertainty in this regard. It was 

further suggested that in those specified circumstances, taking the life would not amount to 

the violation of the right to life52. The second approach is quite liberal. Nevertheless, this 

view was criticized on the ground that such view was pressing upon the exception than to the 

protection of the right to life and that would ultimately amount to authorize the violation of 

life instead of its protection. Apart from these two opinions, a third view was maintained that 

a general formulation is better instead of listing exceptions. However, this view was adopted 

in some of the international law instruments containing the right to life, but not in certain 

others53. Major Human Rights law instruments including UDHR, ICCPR, ADRD, and ACHR 

have adopted the last approach. 

After going through the afore said main provisions of both IHL and HRL, it can be 

held that the scope provided in both of the above said disciplines with regard to the protection 

of the right to life is different. IHL has adopted a liberal approach, whereas, HRL adopted a 

quite strict approach in this regard. Said difference, its repercussions and solution of the 

                                                           
49 Ralph Crawshaw et al. Human Rights and Policing, (Leiden/Boston: Martinus Nijhoff Publishers, 2007), 3. 
50 Jayawickrama, the Judicial Application of Human Rights Law, 243-244.  
51 David Robertson, A Dictionary of Human Rights (London and New York: Europa Publishers, 2005), 201. 
52 Jayawickrama, the Judicial Application of Human Rights Law, 243-244. 
53 Ibid. 
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problem would be discussed in details in the proceeding chapters. At this stage, as this study 

is focusing on the protection of the right to life during armed conflict, hence, it is appropriate 

to define the term armed conflict before going into the discussion of the right to life of 

protected persons during such a situation. 

ARMED CONFLICT:- 

Armed Conflict has been divided into two sub categories. The first one is International 

Armed Conflict (IAC) and the second one is Non-international or Internal Armed Conflict 

(NIAC). The four Geneva Conventions define IAC in the words that “International armed 

conflict that occurs between two or more state parties to the conventions”54. From the 

foregoing definition, it may be inferred that IACs always occur between the state parties and 

not between different groups or individuals.  

Moreover, Article 1(4) of the 1977 Additional Protocol I to the four Geneva 

Conventions, extends this definition to “armed conflicts in which peoples are fighting against 

colonial domination and alien occupation and against racist regimes in the exercise of their 

right of self-determination”55. 

On the other hand, definition of NIAC is not clear. NIAC has been defined at two 

places. The 1977 Additional Protocol II (Art. 1) to the four Geneva Conventions states that an 

internal conflict is a conflict between the “armed forces and dissident armed forces or other 

organized armed groups which, under responsible command, exercise such control over a part 

of its territory as to enable them to carry out sustained and concerted military operations and 

to implement this Protocol”. Secondly, Common Article 3 of the four Geneva Conventions 

1949 applies to “armed conflicts not of an international character occurring in the territory of 

one of the High Contracting Parties”. From the above-mentioned definitions, it is clear that 

                                                           
54 See (GC-I, Art. 2; GC-II, Art. 2; GC-III, Art. 2; GC-IV, Art. 2). 
55 See Article 1(4), AP 1. 
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the definition provided in AP II is more specific and narrower than that provided in Common 

Article 3 of the Four Geneva Conventions56. 

After going through all these concepts, the final destination for which this study is 

being conducted is the protection of the right to life and more specifically will cover the 

scope of the protection of the right to life during armed conflict. The right to life is protected 

sometimes directly under the provisions of IHL as well as HRL discussed above and at some 

other times under some other rules which are set out for that purpose. In order to clarify the 

better protection of the right to life during armed conflict, all the rules applicable are required 

to be discussed in details. Application of IHL as well as HRL has already been discussed, but 

some other principles also involve the concurrent application of both these branches of law, 

which are being discussed below. 

APPLICATION OF HUMAN RIGHTS LAW DURING NON-

INTERNATIONAL ARMED CONFLICT AND SITUATIONS OF 

OCCUPATION:- 

Various legal experts believe that HRL relating to the right to life is suitable to supplement 

the rules of IHL relating to use of force for NIACs and situations of occupation as well as the 

law relating to civilians taking a ‘‘direct part in hostilities’’57. However, most of the 

occupying powers deny that HRL applies to the situations of occupations and USA and Israel 

are prominent among them, but the International Court of Justice (ICJ), human rights treaty 

bodies and General Assembly (GA) and Security Council (SC) resolutions  are insisting on 

respect of both HRL and IHL in such situations. As already discussed, it is generally agreed 

that in situations that are relatively calm, the use of potential lethal force during occupation is 

governed by the ‘‘law enforcement model’’, that is, HRL which requires that a state should 

                                                           
56 Niaz A. Shah, War Crimes in the Armed Conflict in Pakistan, Studies in Conflict & Terrorism (2010): 33:4, 

283-306. 
57 “Expert Meeting on the right to life in armed conflicts and situations of occupation”. 
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effect an arrest where possible before opting for use of force. The United Nations Human 

Rights Committee (UNHRC), in its report on Israel stated that ‘‘before resorting to the use of 

deadly force, all measures to arrest and detain persons suspected of being in the process of 

committing acts of terror must be exhausted”58. The finding of UNHRC is compatible with 

the law enforcement model of HRL but has neither been applied in its true spirit nor being 

complied with by the states for one reason or the other.  

PROTECTION OF THE RIGHT TO LIFE DURING NON-

INTERNATIONAL ARMED CONFLICT:- 

Another identical problem is the protection of life during NIAC. Unlike IAC, there are many 

issues and complications in NIAC. One of these problems is the issue of determination of 

status of combatants and non-combatants. Settlement of this issue is the foremost necessity in 

order to determine the persons entitled to protection of their right to life. Status of combatants 

is clear in IAC but as far as NIAC is concerned, there is disagreement among the legal 

experts as to whether the combatant status is clear in NIAC or not. 

Common Article 3 of the four Geneva Conventions, termed as “an expression of 

fundamental considerations of humanity by the International Court of Justice”, is the 

fundamental norm which gives protection to certain persons during armed conflict. Common 

Article 3 is applicable in both international and non-international armed conflicts because it 

has been declared a norm of customary international law. Common Article 3 provides only 

basic guarantees regarding the protection of innocent people and detailed provisions 

regarding their protection are provided in AP-II to the four Geneva Conventions but the 

problem with AP II is that most of the states have not yet signed it59. 

Among the basic guarantees and principles provided in IAC as well as NIAC for the 

protection of protected persons, principles of proportionality and distinction are the 

                                                           
58 Ibid. 
59 Dorien van Veelen, “The right to life in internal armed conflict: a study of the Chechen cases before the 

European Court”, Master´s Programme in International Human Rights (Spring 2008). 
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fundamental principles in IHL. As far as the principle of proportionality is concerned, it is 

held that proportionality in IHL is different from the proportionality in HRL. In IHL, the 

principle of proportionality is applied to military targets, whereas in HRL, it is applied to the 

right to life60. It is also said that principle of proportionality is concerned as much with HRL 

as with IHL61. Therefore, it can be inferred that in HRL principle of proportionality is a 

matter of necessity. These two principles, namely principles of proportionality and necessity 

are the standards for the use of force but in the opinions of the legal experts it is difficult to 

measure these two principles, as it is illustrated in the following examples. The El Frontón 

case involved a prison riot in Peru. In order to cope with the riot, the Peruvian authorities 

demolished the prison with prisoners inside it and in the Brothers to the Rescue case, a Cuban 

MiG 29 fighter plane shot down a small civilian aircraft which had allegedly violated Cuban 

airspace. It was held that disproportionate force was used in these cases62. 

In order to further clarify the principle of proportionality, it is said that it is directly 

linked with the principle of arbitrariness, especially during the use of force. The Human 

Rights Committee in a case concerning the principle of disproportionality and arbitrariness 

held that:- 

“The action of the police resulting in the death of Mrs. Maria Fanny Suarez de Guerrero 

was disproportionate to the requirements of law enforcement in the circumstances of the 

case and that she was arbitrarily deprived from her life contrary to article 6 (1)”63. 

 

Hence, whenever a person is arbitrarily deprived of his/her right to life, it would also amount 

to violation of the principle of proportionality. The force used by the armed forces even 

                                                           
60 Ibid. 
61 William Abresch, “A Human Rights Law of Internal Armed Conflict: The European Court of Human Rights 

in Chechnya”, The European Journal of International Law, Vol. 16 No. 4 (2005), 746. 
62 Veelen, The right to life in internal armed conflict. 
63 Suarez de Guerrero v. Colombia, H.R.C., Mar. 31, 1982. In this case some of the suspected kidnappers were 

killed without any warning, proposing at the time of their killing no danger to any one. Consequently, it was 

held by the "Committee", that their killing was disproportionate. The case is of great importance because 

various concepts have been interpreted under this case. For instance, killing if these suspects was lawful under 

the domestic law of that country, but the Committee decided that their killing was arbitrarily. It clearly reflects 

that it is not a condition for arbitrary use of force that the act done must be unlawful, rather it is quite possible 

that a person may be deprived of his life arbitrarily as mentioned in Article 6 of ICCPR, in the circumstances, 

where the act done is lawful but disproportionate force has been used under international law.   
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during an armed conflict is not unlimited rather IHL imposes various limitations on the use of 

force by the armed forces of the parties to a conflict. Members of the armed forces are trained 

in this body of law and they know, for instance, that it is forbidden to kill unarmed civilians, 

to take part in any attack on them, to attack vehicles or buildings displaying the protective 

emblem and to kill prisoners of war. Most importantly, the officers commanding the forces 

will have to bear additional responsibility of the acts of subordinate forces as well. Various 

states are concentrating upon to train their forces according to the principles of IHL internally 

and on the other hand various international organizations particularly International 

Committee of the Red Cross (ICRC) is contributing for the awareness of the Geneva 

Conventions 1949 along with their Additional Protocols of 197764. 

Another issue related to the principle of proportionality is determination of status of 

combatants and non-combatants. The legal experts believe that there are clear categories of 

combatants and non-combatants in IAC, but they doubt whether this type of category exists 

in NIAC. On the other hand, experts believe that there are no such categories under HRL and 

the rules of HRL do not permit to target a person on the basis of his status alone, irrespective 

of his position at the time of target and irrespective of his possibility of arrest. It is also 

important to settle that in the situation of occupation, can the occupying power target a person 

on his combatant status alone or means of arrest should be exhausted before targeting him as 

such? On this question, some experts differentiate between current and foreign fighters and 

they suggest that foreign fighters should not be targeted on their status alone65. 

Status of combatants and non-combatants can be determined from the definition of 

prisoners of war (POWs) as provided under GC III. Article 4 of the Third Geneva 

Convention, defines POWs and Article 4-A distinguishes the combatants from non-

                                                           
64 Peter Rowe, The Impact of Human Rights on Armed Forces (Cambridge University Press, 2006), 114. 
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combatants66. Article 4 GC III provides the same categories as provided by Article 13 of GC 

I. The categories mentioned in Article 4 supra are primarily drawn to give them the status of 

POWs, but impliedly indicate the categories of combatants. Hence, it can be inferred that any 

person falling under one of these categories would be a combatant and would be entitled to 

every protection provided to combatants.  

However, apart from protection provided to non-combatants, sometimes violations of 

IHL are committed by targeted killings. Targeted killings is also a core issue and one of the 

main reasons for violation of the right to life during armed conflicts. However, all types of 

targeted killings have not been declared illegal and accordingly do not constitute violation of 

IHL. Legal experts in this regard believe that the rules would not consider a targeted killing 

to be illegal in the following exceptional situations:- 

1. “It is carried out in an area where the state does not exercise effective control so 

that it cannot reasonably effect an arrest; and 

2. The state authorities have sought to transfer the individual from whatever 

authority is in control of the area, assuming that there is such an authority; and 

3. The individual has engaged in serious, life-threatening, hostile acts and the state 

has reliable intelligence that the individual will continue to commit such acts 

against the lives of persons the state is under an obligation to protect; and 

4. Other measures would be insufficient to address this threat”67. 

According to the settled principles governing this issue, apart from these exceptions, targeted 

killings in any manner would be unlawful. However, one of the main problems with regard to 

the circumstances narrated above is that these exceptions and particularly the last one, is not 

exhaustive. Any case can be brought under this condition and accordingly it can be misused 

by any state or authority. 
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Apart from targeted killings, collateral damage is also a great danger for the right to 

life of protected persons. Geneva Convention IV, of 1949, was the first attempt towards the 

assurance of Civilian immunity and protection. Although, it initially contained some gaps but 

later on when two Additional Protocols (AP I and AP II), to the four Geneva Conventions, 

were introduced, they filled this gap for the purpose of civilian immunity and protection 

during an armed conflict. Later on, AP I was further amended for strict assurance of civilian 

immunity and protection68. 

As far as the expression “collateral damage” and the loss of civilian life or damage to 

property that results from otherwise lawful acts of war is concerned, there are different 

standards in both IHL and HRL. IHL does not strictly prohibit the killing of civilians in the 

former case while HRL does. On this issue, the European Court of Human Rights (ECtHR) 

recently considered the problem of incidental loss of civilian life with respect to the civil war 

in the Russian territory of Chechnya. In one case, a bomb dropped by a Russian plane had 

exploded near the minivan of the applicant and her relatives, as they were fleeing the village 

of Katyr-Yurt through what they had perceived as a safe exit from heavy fighting. In another 

case, bombs were dropped on a civilian convoy at the border between Chechnya and 

Ingushetia. Russian authorities issued a press statement denying civilian damage, claiming 

that a column of trucks with fighters and ammunition had provoked the encounter by firing 

upon a government aircraft. According to the European Court, Article 2 of the European 

Convention on Human Rights (ECHR) covers not only intentional killing but also the 

situations in which it is permitted to use force which may result in the deprivation of life. The 

test to be applied by the European Court was one of “absolute necessity” and that the force 

used must be strictly proportionate to the achievement of the permitted aims. In the Katyr-
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Yurt case, the European Court said that the State’s responsibility is not confined to 

circumstances where there is significant evidence that misdirected fire from agents of the 

state has killed a civilian. It may also be engaged where they fail to take all feasible 

precautions in the choice of means and methods of a security operation mounted against an 

opposing group with a view to avoiding and minimizing incidental loss of civilian life69. 

The above-mentioned cases suggest that all the acts posing a threat to the right to life 

need to be regulated. Such as use of excessive force and the use of fire arms. It has been 

provided by the Human Rights Committee (HRC) and ECtHR that “the use of firearms by the 

police should be closely regulated in order to prevent violations of the right to life and 

personal security”70.  

 It is also evident that loss of civilian life and violation of the right to life is not 

confined to a particular country or region, rather is a common problem of every area hit by an 

armed conflict. Irrespective of the fact as to whether the internal disturbance and insurgency 

in Pakistan amounts to an internal armed conflict, existence of hostilities and in result 

whereof, loss of civilian life and violation of the right to life cannot be denied. The foremost 

issues in this regard being faced at domestic level are drone attacks and on-going war on 

terror. 

With respect to the drone attacks inside Pakistan by the United States, it is argued by 

the International legal experts that although a person under actual control cannot be 

arbitrarily deprived of his life according to Article 6 of ICCPR, but the non-state actors and 

members of Al Qaeda and the Taliban are not under the actual control of the United States 
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because the US has no jurisdiction over the area where the drone attacks are carried out71. On 

this analogy, they claim that drone attacks and causalities in result thereof are not unlawful. 

However, the question is that an attack in the territorial jurisdiction of another state is an 

attack on that state and in that situation, even if attack is permitted, other obligations 

including the right to life of protected persons cannot be violated at any cost, which has been 

repeatedly violated in drone attacks. 

The experts who support the US drones in Pakistan argue that the law applicable for 

the protection of civilians during armed conflict is the Geneva Convention (IV) and 

Additional Protocol I. As far as GC IV is concerned, Article 2 of the Convention states that 

this Convention is applicable in a case of “armed conflict which may arise between two or 

more of the High Contracting Parties, even if the state of war is not recognized by one of 

them”. It shall also be applicable in case of “partial or total occupation of the territory of a 

high contracting party, even if the said occupation meets with no armed resistance”. 

According to these fewer legal experts, in this case, the adversary, i.e. Al Qaeda and the 

Taliban not being the high contracting parties and the situation not being the situation of 

occupation excludes the possibility of application of the GC IV and AP I. As far as AP II is 

concerned, according to this group of experts, it is applicable where a group of rebels or non-

state actors control some substantial part of the territory, while in case of the Taliban and Al 

Qaeda this is not the case, hence the only law applicable in this situation of drones is 

Common Article 3 of the four Geneva Conventions72, but last part of Article 2 of GC IV 

further clarifies that it is immaterial that one of the parties to an armed conflict is not a party 

to this Convention and irrespective of this fact, the party shall be bound by the provisions of 
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Under International Law”, Cornell International Law Journal 44 Cornell Int'l L.J. 729 (Fall, 2011). 

http://ssrn.com/abstract=1520717
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the Convention in relation to said party if the latter accepts and applies the provisions of this 

Convention73. 

Moreover, the opinion of the experts who exclude the application of GC IV on Al 

Qaeda and the Taliban, has left many issues untouched. There are many provisions of 

international law which have attained the status of customary international law. Moreover, 

there are others which are made applicable by treaties and a bulk of those has been 

incorporated under IHL and HRL, in order to protect the rights of civilians. All these norms 

will be discussed in details in the coming chapters of this dissertation.  

Apart from the drones, there is huge loss of civilian lives in this war inside Pakistan. 

Mostly, loss occurs in military actions or in retaliation to the militant attacks. The army and 

other paramilitary groups often use heavy artillery, gunship helicopters and sometimes jet 

fighters as well. These military actions not being well targeted often result in indiscriminate 

causalities of civilians, arbitrary arrests, detentions and search operations. No considerable 

measures have been adopted except to endanger the civilian life which results in their support 

to the militants, because loss of life suffered by the innocent civilians by either of the parties 

may result in retaliation and aggression and most of the times it has resulted in aggression 

against the state as the loss suffered is more often caused by the armed forces of the state74. 

The above-mentioned aspect has been supported by various instances as the aggrieved people 

were reported to have said:- 

“Taliban kay zulm par na zameen phattee, na aasman roya – phir bhi na atey lakin hukumat ki 

fauj-kushi nay hamay ghar chhornay par majboor kiya.” 

 

“The ground did not split open nor did the sky shed tears at the atrocities inflicted by the 

Taliban. We would still not come here if it was not for the military action that forced us to leave 

our homes75.” 

 

                                                           
73 Article 2 of Geneva Convention Relative to the Protection of Civilian Persons in Time of War, of 12 August 

1049. 
74 “Pakistan's Tribal Areas: Appeasing the Militants”, Asia Report N°125 (11 December 2006), 15. 
75 “A cry from the valley narrations by the people of Malakand”, Omar Asghar Khan Development Foundation, 

Islamabad (2009), 3. 
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Number of other instances are also reported where citizens are seen to oppose the state 

policies and acts of armed forces. All these precedents show that there is a dire need to 

specify clear rules and regulations to conduct these activities in both international as well as 

non-international armed conflict, but unfortunately these rules are not yet been made clear for 

one reason or the other. It is also often said that terrorists of one nation are the freedom 

fighters for the other and vice versa. Mostly, powerful states are reluctant to make these rules 

clear and to apply them because they are the beneficiaries in this situation of chaos. The 

examples of the USA and Israel are before us when we see them applying IHL in one 

situation and refusing the application of the same in a similar situation and applying HRL 

therein. 

Therefore, the above-mentioned facts give a wider scope to this study and the primary 

purpose of this research is to sort out all the lacunas and problems in the application of the 

relevant law which best protects the right to life of individuals, both in international as well 

as non-international armed conflicts. Domestic perspective of Pakistan is also of much 

importance which will be discussed in light of the constitutional perspective and the relevant 

case law on the subject, because most of the jurists argue in favor of concurrent application of 

IHL and HRL and both these branches of law can easily be made consistent with the 

domestic law of any state. 

Moreover, a possible conclusion will be drawn on the basis of which all the violations 

of the right to life during armed conflict and their legal status will be determined and suitable 

recommendations will be given in order to overcome these violations and to comply with the 

rules set out in every system of law, including HRL, IHL and the domestic law of Pakistan. 

LITERATURE REVIEW:- 

The right to life during armed conflicts and combat situations gained attention of the 

international community because in the past few years, various abuses of human rights and 
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particularly right to life are seen to be committed in these situations. For that purpose, an 

Expert Meeting on the right to life in armed conflicts and situations of occupation was 

organized on 1 – 2 September 2005, by The University Centre for International Humanitarian 

Law, Geneva. The purpose of this meeting was to examine the differences between the HRL 

on the right to life and the rules of IHL which have the effect of permitting the loss of life in 

situations of occupation and NIAC, with a view to bridging these differences to the degree 

possible. At the end, a report was prepared which reproduces presentations made during the 

meeting and provides a summary of the main points that emerged during the discussions. 

Various points regarding the right to life in armed conflicts and situations of occupations 

were discussed in details during this meeting, but despite of that no clear distinction has been 

drawn in order to protect the right to life in the above-mentioned situations and in order to 

bring IHL and HRL compatible with each other. 

An Article titled, “The right to life in armed conflict: does international humanitarian 

law provide all the answers?”, is written by Louise Doswald-Beck, in which the author has 

further elaborated the rules discussed during the above mentioned expert meeting. The author 

emphasized the concurrent application of IHL and HRL but again no details and the mode are 

provided in which two disciplines of law can be made applicable concurrently. 

Jan Kratochvíl has written an article titled, “The Right to Life in the Perspective of 

Human Rights Committee and the European Court of Human Rights”. The article is of great 

importance. The main aim of its study is to compare the case law of the two bodies, namely 

the Human Rights Committee and the European Court of Human Rights and then to ascertain 

the different approaches adopted by the two bodies in determination of the state obligations. 

As an outcome, it is analyzed which body has adopted the approach which is useful in the 

effective protection of the right to life. Many aspects of the right to life have been discussed 

in the case law provided by the two bodies, including use of force by state agents, obligation 
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to protect the right to life, investigation, death penalty, death row phenomenon, enforced 

disappearances, extradition, abortion and euthanasia. However, the article differs with the 

current dissertation in a sense that the main focus of this article covers all aspects of human 

rights and not particularly the right to life during armed conflict.  

A separate chapter titled, “the right to life in times of war or armed conflict”, has been 

included in the book, “The Right to Life and Conflicting Interests by Elizabeth Wicks”. The 

chapter has been focused on the issue of taking the life in times of war and besides that three 

other issues have been concentrated in this chapter. The first issue is application of the right 

to life during armed conflict. While the second is the right to life under international 

humanitarian law and the third and the last one is, ethics of killing in war. The most relevant 

issues of the current research have been discussed in this book. 

“The Judicial Application of Human Rights Law, National, Regional and International 

Jurisprudence”, by Nihal Jayawickarma is a book written on the judicial application of human 

rights in which right to life in various situations is discussed, particularly with regard to the 

use of weapons of mass destruction, unlimited use of force and the like cases. The book 

specifically deals with the issues between domestic law and the HRL standards. This book is 

principally written on HRL and the right to life from the perspective of human rights has been 

discussed, whereas IHL perspective has totally been ignored. 

International Human Rights and Humanitarian Law, Treaties, Cases and Analysis, is 

written by Francisco Forrest Martin, Stephen J. Schnably, Richard J. Wilson, Jonathan S. 

Simon, and Mark V. Tushnet. The book describes relevant treaties and case law on the 

subject. All the relevant provisions of international and regional treaties and their protocols 

and the relevant international and regional case law is mentioned in the book. The book is 

primarily written on general application of IHL and HRL, while the right to life is not 

http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199547395.001.0001/acprof-9780199547395
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specifically focused, hence, complications and discrepancies regarding the right to life in the 

situation of concurrent application of IHL and HRL has been ignored. 

International Human Rights and Humanitarian Law by Ren´e Provost is a book in 

which relationship of both HRL and IHL is discussed in details. But again the book deals 

with the general application of the two disciplines and not specifically the right to life. 

“Human Rights in Armed Conflict from the Perspective of the Contemporary State 

Practice in the United Nations: Factual Answers to Certain Hypothetical Challenges”, has 

been written by Ilia Siatitsa & Maia Titberidze. In this Article, detailed analysis of the 

relationship between IHL and HRL has been discussed. Particularly, a special chapter has 

been written on the application of HRL during armed conflict. On the other end, certain 

human rights norms have been discussed which are inalienable human rights norms of every 

human being and which cannot be ignored in any situation including the situation of 

occupation or armed conflict. 

Arturo Carrillo-Suarez has touched another important topic which has discussed the 

major issues and problems which are being faced in modern day armed conflicts in his work 

“Hors De Logique: Contemporary Issues in International Humanitarian Law as Applied to 

Internal Armed Conflict”. The work done is of great importance because most of the work 

has been done in the areas of IAC and the issues involved in internal or NIAC have totally 

been ignored. Even some people are of the view that in various situations neither the Geneva 

Conventions nor Additional Protocol I apply and the only law applicable during those 

situations of NIAC is Common Article 3 of the four Geneva Conventions. Issues involving 

these technicalities have been discussed in this work and to some extent their solution has 

been recommended, which is of great significance for the dissertation. 

Various articles have been written by international legal experts on the topic. It has 

also been noted that in order to eliminate or at least minimize the violations of human rights 
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and particularly the right to life, harmonization of IHL and HRL on the one hand and their 

compatibility with the domestic law of the country on the other, is essential.  

HYPOTHESIS:- 

After going through the foregoing literature, the following hypothesis has been developed for 

the dissertation:- 

"A pragmatic implementation of judicial and fundamental guarantees incorporated in key 

international human rights as well as humanitarian law instruments such as narrated in 

Common Article 3 of the Geneva Conventions, Article 3 of UDHR, Article 6 of ICCPR, Article 

9 of the Constitution of Islamic Republic of Pakistan and the like provisions in their concurrent 

application have a potential to protect jus cogens norms of human rights in all kinds of conflicts 

especially the core human right, the right to life". 

KEY ISSUES AND RESEARCH QUESTIONS:- 

Keeping in view the thesis statement, hypothesis, as well as literature, the following key 

issues and questions shall be addressed in the dissertation. 

 The fundamental issue is the entitlement to avail the right to life, as exceptions have 

also been provided in which case a person may be deprived of his right to life. Therefore, first 

of all it is necessary to determine the category of persons who can exercise the right to life 

and the persons who cannot. 

 It is also one of the fundamental principles of IHL that the combatants lose their 

protection in respect of their life during armed conflict, but it is also difficult to determine 

whether or not there is any other situation in which a combatant is entitled for protection 

during armed conflict?  

 Besides, determination of the protection of combatants it is also important to 

determine their status. As a general principle, status of combatants is clear in IAC, however, 

in respect of NIAC, the status of combatants is not clear. Whereas, in order to avail the 

protection of life, it is pre-requisite to determine their status in NIAC as well. 
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 Endurance of protection of the right to life during armed conflict can only be 

determined after availability and application of the rules for conduct of hostilities. In this 

respect, major portion has been covered by IHL, but in some cases rules under IHL are found 

to be defective particularly with regard to NIAC. Therefore, it is also necessary to find out the 

clear rules for conduct of hostilities during international as well as non-international armed 

conflicts. 

 Sometimes, it is argued that during armed conflict and hostile relations, IHL replaces 

HRL and acts as lex specialis, so the replacement or otherwise concurrent application of both 

the afore-mentioned disciplines shall also form part of major discussion. 

 After ascertaining the former concept, the relationship between both of these 

disciplines is also necessary to be determined.  

 Finally, after detailed analysis of both the above-mentioned disciplines and 

determination of their status, the final conclusion of the research shall be to analyse the 

protection rendered by both of the disciplines and to find out the differences between the two 

and finally to ascertain the relevant law and its criterion for the best protection of the right to 

life. 

METHODOLOGY:- 

In dissertation, analytical and not the descriptive method will be adopted and mostly all 

relevant laws, particularly IHL and HRL will be discussed in details on the issue. Moreover, 

conclusions will be drawn after analysing the relevant case law on the subject. 

Most of the legal experts at the international level believe that IHL does not 

completely replace HRL during armed conflict and the later continues to apply in the 

situation of armed conflict as well. Hence, a comparative study of the main provisions in both 
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branches of law will be discussed in order to determine the problems with regard to the 

concurrent application of IHL and HRL and their removal if they are found.  

The study will also focus firstly on the primary sources, i.e. international conventions 

and treaties of all the relevant branches of international law and particularly IHL and HRL. 

The key human rights instruments shall include UDHR, ICCPR, and other region based 

human rights instruments as well. While on the other hand key humanitarian law instruments 

shall include the four Geneva Conventions, their three Additional Protocols, all other 

international instruments regulating the conduct of hostilities during armed conflicts as well 

as situations of occupations and all the combat situations, including rules regarding land, 

aerial and naval armed conflicts.  With regard to the domestic situation of Pakistan, the 

prevalent situation of the country particularly the situation which emerged after the start of 

the war on terror, all the military operations conducted in the country along with the 

statistical data of the causalities, differentiating the loss of life of civilians as well as 

combatants shall be analysed in order to mark a standard for the protection of the right to life 

of the people being effected from this conflict declared as a war on terror, which is also the 

primary goal of the research. Another key issue involved in this regard is the issue of drone 

strikes, their legality or otherwise and the status of the causalities occurring therein under the 

international as well as domestic law which shall include the case law of the international as 

well as national judicial bodies. Finally, the secondary sources along with other informative 

sources like, newspapers, magazines, websites on the subject issue, reports of the seminars 

and conventions will be included in the study. 

Finally the domestic perspective of Pakistan in light of the topic will be discussed on 

the basis of Constitution, other domestic laws and the case law laid down by the superior 

courts. The right to life as interpreted and protected by courts has been discussed in details 
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with particular reference to the situation of internal disturbance and insurgency or armed 

conflict.  

SCHEME OF STUDY:- 

While writing this dissertation, following scheme will be adopted in order to meet the 

requirements of the study:- 

 Before starting the actual text of the dissertation, an introduction Has been given 

about the topic containing its significance, which comprises of the key issues to be discussed 

in the dissertation and also includes the literature available over the topic, key issues to be 

discussed in the same, research methodology, hypothesis, and the scheme of study. 

Thereafter, in the first origin, significance and application of the right to life has been 

discussed. This chapter includes detailed analysis of the origin, scope and interpretation of 

the right to life under IHL, HRL and domestic law of Pakistan. 

After going through the origin and scope of the right to life, the second chapter is 

designed to sort out the differences with regard to the protection of the right to life prescribed 

under both of the branches of international law namely IHL and HRL. Detailed analysis of 

the case law settled by the ICJ, international treaty bodies and the tribunals has also been 

discussed. After sorting out the differences between the two branches, reasons of these 

differences and possible solution is recommended in order to overcome the differences in 

respect of the protection of the right to life with measures to the protection at the highest 

possible degree. 

Third chapter includes discussion on the right to life in human rights perspective, 

highlighting the grave violations of the right to life including but not limited to casualties of 

civilians as well as combatants, enforced disappearance, torture, humiliation, and 

repatriations. Thereafter, in order to mark a clear difference between the violations of the 

right to life and the exceptions provided with regard to the same, main defences are also 
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discussed and finally, after clear determination of the circumstances in which the right to life 

is protected in human rights law perspective, mechanism for the prosecutions in respect of 

these violations and the implementation of the protection provided under HRL has been 

discussed. 

 The fourth chapter deals with the right to life in humanitarian law perspective. In this 

chapter, protection of the right to life during armed conflict and the like situations under the 

mechanism provided in IHL has been discussed. Situations in which the right to life is most 

often breached including use of lethal force, suicide bombings, human shields, targeted 

killings and killing of hor da combat. Prosecutions of the breaches of the IHL are dealt with 

in details. 

Fifth and the final chapter exclusively deals with the protection of the right to life at 

national level and in accordance with the national legal system. The key issues include 

military operations and counter terrorism strategy, drones and airstrikes, suicide bombings, 

indiscriminate attacks and targeted killings. However, the chapter does not necessarily 

exclude the discussion about international law, which is relevant and binding on Pakistan. 

Finally, conclusion has been given clearly suggesting a suitable mechanism in which 

right to life can better be protected under international as well as national law which is the 

main aim of the research. 
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CHAPTER 1 

ORIGIN, SIGNIFICANCE AND APPLICATION OF THE RIGHT 

TO LIFE 

1.1. INTRODUCTION:- 

Right to life has been declared mother of all other rights, because without existence of the 

right to life, existence and enjoyment of all other rights become impossible. It is also debated 

as to whether right to life just includes physical or biological life or all necessities of life. 

However, currently right to life has been interpreted in a broader sense. Moreover, right to 

life of unborn children and that of animals also time and again became under discussion. 

Interpretation of the right to life may differ, but this right has been accepted as a fundamental 

right by every society and forms part of every legal system. Almost all the domestic legal 

systems provide protection to the right to life. Apart from that, number of international law 

instruments also provide protection to the right to life. Principally, two main branches of 

international law, namely IHL and HRL directly deal with the right to life and number of IHL 

and HRL instruments contain this right. However, this right has been interpreted differently 

under both these disciplines of international and on the basis of this difference, protection of 

the right to life also differs. Therefore, in this chapter, right to life will be interpreted in 

details and protection of the same under IHL and HRL shall be discussed separately in 

proceeding chapters. 

1.2. ORIGIN OF RIGHTS (THE SOCIAL CONTRACT BETWEEN 

THE STATE AD THE CITIZENS):- 

Before discussing the origin and scope of the right to life, it seems necessary to discuss the 

origin of human rights. The history of human rights is as old as the history of mankind itself. 

The first man, though unaware of his rights, was born with all the rights incorporated in the 
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modern legal system. One may ask that when and how these rights were known to be a 

fundamental notion of human civilization? The study of evolution of rights reveals that these 

rights were known with the development of different theories about the ways and standards of 

living in a given society. For example, according to liberals, the concept was firstly known 

when different theories of social contractarians flourished in the society, prominent among 

them are the writings of John Locke76. According Locke, the basic idea behind establishing a 

state is to secure the rights of its citizens and their basic liberties. The same idea has been 

recognized and re-enforced by John Rawls, in his work A Theory of Justice (1972). Same was 

the reason that H.L.A. Hart has said that rights based theories have replaced Utilitarianism77. 

The work of these liberal writers was criticised by many other writers of their ages or 

of subsequent period. For example, Robert Nozick78, is the main critic of Rawls theories, who 

has done the same through his work, “Anarchy, State and Utopia (1974)”, where he went to 

an extreme position and had opined that “Political philosophers now must either work within 

Rawls’s theory or explain why not”79. This extreme criticism has been levelled against the 

theories of Jhon Rawls, because he imagined a hypothetical and not an actual contract, 

according to which all the people entering into such contract were uncertain about the basic 

foundation of the constitution to be followed in a specific society. The people were 

completely ignorant about their status in the society they are living, as well as the way of 

living. However, the social contract prevailing in that society was certain. According to this 

                                                           
76 According to Locke, an actual social contract was executed between the individuals and the state according to 

which in order to set up a civil society and for the protection of property of those individuals, they surrendered 

certain rights including coercive force, and in return, their rights including their lives, estates and liberties were 

protected. Thus, in order to have some rights, people were required to surrender some other rights in favor of the 

state, tasked with to protect other recognized rights of those individuals. 
77 Helen Fenwick, Civil Liberties and Human Rights, (Cavendish Publishing Limited: London, 2002), 5-7. 
78 Robert Nozick (1938–2002) was an Americanphilosopher.  His first and most celebrated book, Anarchy, 

State, and Utopia (1974) a libertarian answer to John Rawls' A Theory of Justice (1971), in which Nozick also 

presented his own theory of utopia as one in which people can freely choose the rules of the society they enter 

into, for detail see, <http://www.iep.utm.edu/nozick/> (last accessed, December 13, 2016). 

79 Helen Fenwick, Civil Liberties and Human Rights, 5-7. 

https://en.wikipedia.org/wiki/United_States
https://en.wikipedia.org/wiki/United_States
https://en.wikipedia.org/wiki/Libertarianism
https://en.wikipedia.org/wiki/John_Rawls
https://en.wikipedia.org/wiki/A_Theory_of_Justice
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contract, the basic purpose of creating a state was to upgrade the living standards by 

guaranteeing the people basic rights and necessities of life, most importantly, freedom from 

arbitrary arrest, protection from inhuman and degrading treatment and right to a fair trial80.  

Contrary to the Rawls theory about the social contract, Ronald Dworkin81 differs on 

the point that instead of hypothetical contract an actual/real contract must be executed, 

because it is neither possible for the people to surrender their rights and basic liberties before 

a state, nor for a state to guarantee and protect their rights and basic liberties without an 

actual contract between the state and the citizens. The basic theory of Dworkin is that all the 

rights of a state are primary concern of a state and it is the basic purpose and duty of that state 

to protect them82. 

1.3. WHAT IS A RIGHT? 

Before understanding the origin of rights, first it should be determined what is meant by the 

notion of right? The idea was debated in details among the legal jurists and it was concluded 

that to know a right, first a distinction between a moral and legal right must be established as 

a condition precedent.  However, in order to determine this distinction, legal jurists were 

supposed to determine the distinction between law and morality. Since there are a number of 

opinions and legal theories in this connection, prominent schools of thought are divided 

                                                           
80 Ibid.  
81 Ronald Dworkin (1931-2013) was the American legal philosopher. His main emphasis was to understood law 

as the moral idea and law should be grounded in moral integrity, that the state should act on principle so each 

member of the community is treated as an equal, for more details see 

<http://www.independent.co.uk/news/obituaries/professor-ronald-dworkin-legal-philosopher-acclaimed-as-the-

finest-of-his-generation-8497540.html> (last accessed, December 11, 2016) 
82 Fenwick, Civil Liberties and Human Rights, 5-7. Major outcome and difference between the theories of John 

Rawls and Ronald Dworkin is that in former case the protection of the rights of the citizens of a state is entirely 

dependant at the will of those citizens and only those rights will be protected which are deemed necessary by the 

majority will of that state, while in the later case the standard of protection of the rights of people does not 

depend at the will of the people of that state rather at that state itself, hence rights of every human being will be 

protected irrespective of the willingness of the people of that state. Dworkin theory has been declared to be more 

appropriate and compatible with the principles of justice on the ground that in the former case rights of minority 

cannot be protected in a society or state where majority belongs to some other religion, race, caste or group, 

whereas in the later case protection of their rights is the primary duty of the state irrespective of the majority 

opinion and same may differ in this respect. 
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between legal positivism and natural school of thoughts. According to positivists, a person 

can claim a right only in a case when that right has been endorsed through a statute of law 

and if the same has not been recognized through a statute then the person claiming any such 

right would be called to be having a moral claim against another person. Thus, the status of a 

legal right can only be given to him if the same has been enacted by a specific law through 

the prescribed procedure83. 

Whilst the natural law school of thought argues that the claim of one person against 

the other cannot be decided on the touchstone of its existence in a statute, rather the same be 

decided on the basis of examining the said claim and if the same is supported by the basic 

principles of justice then the person against whom such claim has been levelled cannot escape 

his liability merely on the ground that it does not exist in a statute, because escaping such a 

liability would amount to injustice which is against the principles of natural law84. 

Bridging this extreme difference, Dworkin came with a new theory, according to 

which a right may become justiciable, though has not been recognised through a statute or 

legal decision, if certain pre-requisites are fulfilled. These pre-requisites according to 

Dworkin include, firstly, such a right must be compatible with the law applicable in that state 

or society and secondly, such right must be interpreted to show the brightest face of the 

situation. Thus, according to Dworkin, a law or legal right can be given retrospective effect if 

for the time being it best protects the right involved85. 

                                                           
83 Fenwick, Civil Liberties and Human Rights, 5-7. 
84 Both the theories i.e. legal positivism and natural law are the extreme ends. However, both are not only 

limited to theoretical debates, rather would have strong implications in case of applicability of laws over the 

subjects. For instance, natural law theory was applied in Nuremberg trials by giving retrospective effect to the 

applicable law in those trials, as a result of which various people were indicted under the charges which were 

not crimes at the time of their commission, rather were lawful and valid laws under the ongoing Nazi regime. 
85 Fenwick, Civil Liberties and Human Rights, 10-11. 
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Most importantly, Immanuel Kant86 in his work/theories also focused on the 

distinction and connection between law and morality. Originating the debate, Kant has 

formulated his views after considering that as to what is the contribution of human reason in 

perceiving our knowledge? During Kant’s period, jurists were divided into two schools of 

thought. On the one hand, empiricists believed that every kind of knowledge including the 

ideas and views are derived from experience. While on the other hand, rationalists believed 

that every kind of true knowledge is always derived from rational principles. They also went 

on to say that all universal truths including the existence of God are self-evident or can be 

proved otherwise on the basis of rational principles. For the purpose of distinction between 

these divergent theories, Kant has applied two distinctions that are further applied to 

judgements and the same have been mentioned in his Groundwork, which became the basis 

of his theory about the morality87. 

During that period, though jurists and philosophers were formulating different 

theories about law and morality, but with regard to the rights and particularly human rights, 

an astonishing fact was that the rights of individuals were considered separate from the rights 

of entire society. The main focus of all the legal as well as political theories was that how a 

ruler in a state can best protect the rights of his subjects. Main source for the authority of a 

ruler was either divine, for instance derived from Quran or Bible, or from traditions. In case 

of maltreatment of the subjects of a state, it was said that the ruler was unjust, however, an 

individual was not capable to make his right justiciable, rather he was unable to claim the 

                                                           
86 Immanuel Kant (1724-1804) is one of the most influential philosophers in the history of Western philosophy, 

his thoughts has profound impact on almost every philosophical movement that followed him. His most 

important works, The Critique of Pure Reason focus on the idea that human mind creates the structure of human 

experience, that reason is the source of morality, for details see, <http://www.iep.utm.edu/kantmeta/> (last 

accessed, November 12, 2016). 

87 Immanuel Kant, Groundwork of the Metaphysics of Morals (The Pitt Building, Trumpington Street, 

Cambridge, United Kingdom: Cambridge University Press, 1997), 7. 

http://www.iep.utm.edu/kantview/
https://en.wikipedia.org/wiki/Reason
https://en.wikipedia.org/wiki/Morality
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same88. The theory was broken by a British Philosopher, John Locke, when he challenged the 

authority of rulers of that time in his paper “Concerning Civil Government” in the following 

words:-   

The natural liberty of man is to be free from any superior power on earth, and not to be under 

the will or legislative authority of man, but to have only the law of nature for his rule. The 

liberty of man in society is to be under no other legislative power but that established by 

consent in the commonwealth89. 

From the above said theories, it can be inferred that the idea of human rights as well as its 

origin in modern international law was for the first time formulated by John Locke in the 

seventeenth century, by challenging the authority of the rulers of that time and by introducing 

a system where ruler was held accountable before the subjects for any kind of injustice and 

his authority was either brought under the divine system or any other political system. With 

the passage of time, other jurists as well as political philosophers also came forward by 

classifying the rights into public and private rights and by recognising the rights of 

individuals as rights of the society.  

According to Immanuel Kant, a public right is a law which needs to be promulgated 

in order to bring the right situation in a given society. Thus, the concept of public rights is a 

system of laws for peoples who are united under a legal system or constitution and 

determined to establish a rightful authority in a society90.  

According to Kant, when a right belongs to a person and it is used by another person 

without consent of the right holder, it amounts to wrong and the subjective condition of usage 

of that right is called possession. However, sometimes, a person might have an external right 
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and that person may not be in possession of the same and the usage of that by another person 

would amount to wrong against the person having that right91. 

Having gone through the meaning and significance of right, now we will discuss the 

meaning, scope and law on the right to life under HRL. 

1.4. THE CONCEPT OF THE RIGHT TO LIFE:- 

Apart from the philosophical debates, it is natural that some of the rights have been 

recognised by the humanity in general and a man of ordinary prudence cannot even think to 

violate them, which is termed as “reason” by the philosophers and legal jurists. Right to life 

has also been considered within such rights, which has been recognised by such reason. 

However, incorporation of such rights, or in other words its formal recognition, remained 

dependent upon the formal expression which varied from society to society and from one 

legal system to another92. 

Protection of the right to life is pivotal in the process of protection of human rights, 

because without physical existence, one cannot enjoy any other human right93. The right to 

life has been described as mother right of all other rights and has been incorporated in all 

major international as well as domestic legal systems and has been recognized by 

international as well as domestic courts of all the legal systems. The formal recognition in the 

form of its promulgation started from its adoption in UDHR. However, this right existed in 

all the major legal instruments even prior to adoption of UDHR. The right to life was part of 

American declaration of Independence. It is also part of German Constitution and was 

described as the mother right by Hungarian Constitutional Court. It is still part of various 
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international and regional conventions in all over the world94 and has been unanimously 

adopted.  

 It is settled truth and accepted idea that protection of right to life can’t be alienated, 

but its extent remained under legal debate. This debate remained open for a long time, as to 

what is the scope of self-defence in the context of the right to life? Though, the same has 

been recognized and became part of almost all the criminal justice systems, however, it is 

often argued by jurists that the right to self-defence in itself is no right at all, rather is plea 

taken for committing a criminal act under specified circumstances. On the other hand, some 

jurists are of the view that it is not only a right like any other right, rather it has more 

significance than others. The theory is backed by the philosophy of Thomas Hobbes who has 

included the right to self-defence in the list of natural rights and he has defended it in his 

famous work Levithan. According to Hobbes, every person have all the rights, which existed 

in the state of nature, but for common welfare and for the creation of a powerful state all the 

people surrendered their rights in favour of a sovereign state. The only right which has not 

been surrendered is the right to self-defence. However, its existence is limited to special 

circumstances and must be exercised with certain limits that the right to life is not violated95. 

Although, the right to life was recognised in earlier history of mankind, however, 

under modern school of international law, the same has become known as a right after the 

European Renaissance. Since then, the same has developed as a binding right, which cannot 

be violated in any situation save as prescribed and recognised by law.  

1. 5. THE CONCEPT OF HUMAN RIGHTS IN THE HOLY QURAN:  

Before going into the debate as to what is meant by human rights as prescribed by the Holy 

Quran, it is important to know the human development and civilizational process of mankind 

as prescribed by Holy Quran itself. Humanity in the Holy Quran has been distinguished from 
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the rest with the reason and discernment. Honouring man (Takreem al Insan), has been 

acknowledged by the Holy Quran which gives preference of human beings above all other 

creatures96 in the following words: 

We provided them with transport on land and sea, and gave them for sustenance things 

good and pure, and conferred on them special favours, above a great part of Our creation.97 

 

The verse besides explaining the preference of man over other creatures, also describes 

certain other qualities which are directly linked, or in other words establishes the criteria of 

civilization, which is the main feature of mankind and foremost quality on the basis of which 

human beings are preferred over all other creatures98.  

In Arabic, unlike other languages, right (as used in French “droit”) is called Haqq. 

However, besides its usage as a right, the word Haqq is also used in other contexts as well, 

for example it is used as antonym of wrong, and “Al Haqq” is also used to mean God, 

however, generally it is used for right when it is used in interconnection with the word duty 

“Wajib”. Thus, exact usage and meaning of right is decided from the context in which it is 

used and from the preposition used after the word. In other words, in Islamic law, rights and 

duties are interlinked and sometimes overlap and it can be said that rights of man under 

Islamic law are the duties due to him. Concept of human rights is also based on the same 

principles99. Islam gives rights to every person and on the other hand also imposes certain 

obligations and duties on him to perform in return. Every person is on the one hand entitled to 

protection and on the other hand is duty bound not to harm others. This kind of protection 

granted under Islamic law is available in peace times as well as during an armed conflict. 
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1.6.  THE RIGHT TO LIFE IN ISLAMIC LAW:- 

The life in Islamic law is a gift from ALLAH Almighty to man but on the one hand life is 

termed as right of a man, while on the other, it is a trust on him. ALLAH says in the Holy 

Quran:  

“It is He who gave you life, will cause you to die, and will again give you life”100. 

From the foregoing text it is apparent that life on the one hand is a gift from God and on the 

other duty of man to respect and protect the same, because it is only the sole prerogative of 

ALLAH Almighty to give and take the life. Hence, ALLAH Almighty, has not only prohibited 

the taking of the life of another man, rather a man has been prohibited from taking his own 

life by way of suicide. ALLAH says:  

Do not kill yourselves, for ALLAH has been most merciful to you. If any do that in rancour 

and injustice, soon We shall cast them into fire101. 

In the same manner killing of a human being has been prohibited in Islam except for a just 

cause, subject to any legal condition. As Holy Quran says:  

Do not take a life, which ALLAH made sacred, except by right. And if anyone is slain 

wrongfully, we have given his heir authority to demand retribution, but let him not exceed 

in the matter of taking life102. 

Moreover, taking life of someone without a just cause has been declared to be a great sin and 

has been declared to be an act equiualent to kill the entire humanity. Almight ALLAH in this 

regard says:- 

“For this reason We decreed upon the Children of Israel that whoever slays a human being for 

other than manslaughter or mischief in the earth, it is as he had slain mankind as a whole; and 

whoever saves a life (from death), it is as if he had saved mankind as a whole. And certainly 

Our messengers came to them with clear evidences; then verily, even after that, many of them 

became prodigals in the earth”. 
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Thus, the right to life has been protected under Islamic law by all means and in all 

circumstances103. Besides honouring the sanctity of human life in the above mentioned 

circumstances, protection of human life during wars and armed conflicts has not only been 

acknowledged, but also strict laws have been prescribed for protection of the right to life 

during hostilities. Apart from protection of the right to life of human beings, their mutilation, 

killing of prisoners of war, torture, inhuman and degrading treatment have also been 

prohibited in Islamic law104, which will be discussed in details in proceeding chapters of the 

thesis. 

1.7.  THE CONCEPT OF HUMAN RIGHTS BEYOND HUMAN 

BEINGS:- 

In the modern World, the concept of rights has not only covered human beings rather this 

concept has also been extended to other living creatures, including animals and trees etc. For 

instance, the concept of animal rights though has its origin in ancient statutes and royal 

decrees, however, these rights were incorporated in modern international law in last two or 

three decades. This idea on the basis of which concept of human rights has been further 

extended, is derived from the theory that the human rights are primarily linked with the 

creatures having conscience and reasoning. This is also evident from the principles on the 

basis of which the basic document of human rights i.e. UDHR has been drafted. However, 

after the recognition of the rights of animals, still legal debates are going on because when it 
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comes to the point of corresponding duties against these rights105, it becomes difficult, rather 

impossible to ascertain the duties of animals against their existing rights and becomes almost 

impractical when it comes to ascertain the duties against the rights of trees106. 

Whatever is the case, all living creatures are vested with rights beyond any doubt. 

Animals as well as trees have been granted rights and these rights can be found in divine 

statutes, for instance in Islamic law, these rights are found in the Holy Quran and the 

traditions of the Holy Prophet (ملسو هيلع هللا ىلص). Even we can say that being a living creature or having a 

reasoning is not a condition precedent to have such rights because sometimes these rights 

have also been extended to buildings etc.107. Under the Islamic law of war, various directions 

have been ordained in Shariah books regarding the recognition as well as protection of the 

rights of animals, trees and buildings such as holly places.  

For instance, when Abu Bakr al-Siddique (R.A), was appointed as the first Caliph of 

Muslims, the Muslim army was instructed by him in the following words: 

I instruct you in ten matters: Do not kill women, children, the old, or the infirm; do not cut 

down fruit-bearing trees; do not destroy any town; do not kill sheep or camels except for 

the purposes of eating; do not burn date-trees or submerge them; do not steal from the 

booty and do not be cowardly108. 

According to Imam Hasan Al-Basari, a great Muslim jurist, who lived in the second 

generation of Muslims, following acts will be considered violation of the rules of war under 

Islamic Law: 

Mutilation (muthla), imposing thirst (ghulul), the killing of women, children, and the 

old (shuyukh) the ones who have no judgment for themselves (lara’ylahum), and no 
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fighters among them; (the killing of) monks and hermits, the burning of trees, and the 

killing of animals for other than the welfare (or Eating)109. 

All these rules and principles as envisaged in Islamic Law of war, as contained in the 

authoritative texts prohibit naked aggression, inflicting any harm on non-combatants, prohibit 

excessive cruelty even in the case of combatants and in addition to human beings, Islamic law 

even addresses and protects the rights of animals and the natural environment110. 

1.8.  INTERNATIONAL LEGAL SYSTEM: 

From the above mentioned observations, it is crystal clear that human rights are 

essential element for the survival of human beings. Since the time period of the social 

contracts to the modern world, it is unanimously agreed upon that the primary duty to protect 

and observe these rights starts from individual’s responsibility and lasts at the level of society 

or what in modern world is called a state. However, as far as the responsibility of state is 

concerned, the point of view of the jurists differs with regard to theories presented in respect 

of such responsibility. 

The international system, which lays down the basic principles about the recognition 

as well as protection of human rights, needs to be elaborated. Hedley Bull, in his book the 

Anarchical Society, has divided the prevailing international system into international system 

and the society of states. According to Bull, number of states form one international 

community/society, when a group of states on the basis of their common interests and 

common values, make themselves bound by a common set of rules, firstly for the welfare of 

such society, secondly for their conduct in business as well political dealings with one 

another. According to Bull, key elements of these set of rules would be respect for the 
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sovereignty of each state, honouring agreements entered into by such states, cooperation with 

regard to the working of international institutions and following proper rules with regard to 

conduct of armed hostilities. While on the other hand, according to H. Bull, an international 

system exists where two or more states interact with each other in such a manner that they 

observe all the actions of that other state on the basis of the interests of a state and without 

having any common interest111.  

Irrespective of all other factors, it is well settled that common platform for the states 

or an international system prevailing in today’s world is essential because in today’s world, 

idea of war or at least its threat cannot be overruled. According to Hobbes, the general status 

of society is “war of man against the other”. On the other hand, Grotius argues that human 

beings are socially motivated, know their interests and on the basis of such interests they 

agree upon a common set of rules governing them as a system beyond personal interests of a 

particular society112. 

Regardless of the nature of society, which according to Hobbes is hostile and 

according to Grotius is social, one thing becomes evident from the views of both scholars that 

every society, or in other words every state, needs a common set of rules for the protection of 

their interests, either on the basis of its indulgence or threat to indulge in armed hostilities, or 

on the basis of its social norms to protect its interests. Resultantly, an international system 

containing the rules protecting common interests of all the states has been formed, which in 

modern world is called international law and its two main branches i. e. International 
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Humanitarian Law (IHL) and Human Rights Law (HRL), are having primary concerns about 

the protection of the human rights both in hostilities as well as peace times113. 

1.8.1. DEVELOPMENT OF MODERN INTERNATIONAL LAW:- 

The contemporary international community has become a global society and the rules 

governing it are termed as international law. These rules though existed in ancient times, 

however, origin of the modern international law has been concomitant to rise of modern 

sovereign nation states, particularly its emergence after the execution of treaty of Westphalia. 

The treaty of Westphalia, while ending a thirty year war, established peace at international 

level. This treaty though first time introduced a mechanism according to which certain 

nations can be bound by set of rules, but the existence of these rules in ancient times has also 

been acknowledged, though the philosophy of its binding nature might be different from the 

binding principles incorporated in contemporary international law. Certain international rules 

were being observed by certain nations either as a customary law or having a divine verdict in 

this regard114. 

Various instances can be quoted which reflect existence of international norms and 

customs. For instance, in ancient Greek, inviolability of envoys was recognized, which also 

included recognition of right to asylum to sacred places and respect of treaties. In ancient 

China an institution called ‘Li’ protected the detention, arrest and murder of envoys working 

on peace missions. Whilst in India, agreements were concluded between Bahmani and 

Vijayanagar kings and accordingly it was settled between the parties that lives of the 

unarmed subjects of both of the parties will be protected and prisoners of war will be treated 

humanely and envoys of both the parties will be given protection of their lives. During that 

period, the agreements concluded on religious basis were given more sanctity than others. In 
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such cases, guarantee in the form of men or land was having lesser strength or sanctity than 

an agreement made on oath. Because according to jurists, an agreement executed on religious 

principles will be having consequences in this world as well as hereinafter. Kautilya115, 

supports this theory and declares an agreement made on surety or hostage weaker than 

concluded on oath or word of honour. The concept of having consequences of breach in this 

world as well as hereinafter has also been well recognized by Islam. Irrespective of the 

consequences, such agreements either concluded on the basis of sureties or religious words, 

contributed towards the development of modern international law. The main contribution 

towards this end was after the emergence of modern state system in Europe and particularly 

the writings of Hugo Grotius. Settlement of international disputes was the primary concern of 

modern international law and for this purpose, for the first time, the Permanent Court of 

Arbitration was established in 1899. Thereafter, in 1919, the Permanent Court of 

International Justice was established. In 1946, the charter of the United Nations Organization 

(UNO) was adopted which established the International Court of Justice (ICJ), being the 

principal judicial organ of the United Nations and is functional till today, contributing 

towards the settlement of international disputes116. 

1.9. SUBJECTS OF HUMAN RIGHTS:- 

The subjects of human rights are also disputed and there is difference of opinion among the 

jurists and legal philosophers as to whether entire humanity possesses human rights or not. 

One group of philosophers is of the opinion that language and rationality are the basis of 

acquiring rights, thus all non-humans including animals and trees are specifically excluded 

from being subjects of human rights. By this definition of the subjects of human rights, even 
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mentally retarded persons are not subjects of human rights. While some other philosophers 

are of the opinion that instead of language and rationality, sentience is the base of entitlement 

of human rights, thus, according to this definition, all human beings as well as animals would 

be entitled to have human rights. On the other hand, contrary to previous theories, naturalists 

have based their views upon the fact that all human rights have the origin in state action, thus, 

according to them, where there is no state to recognize and protect human rights, existence of 

human rights in that community even to the extent of human beings is not possible117. 

Therefore, naturalists have discussed the very existence of human rights in a society which 

does not recognize these rights. From this discussion, one may conclude that theories other 

than natural school of thought are compatible to the international law, while naturalists have 

totally excluded the application and even recognition of international law, because the 

condition precedent for recognition of a right as a human right according to them is that such 

right must be recognized in the that society where the application of international law is 

required. Thus, naturalists have narrowed down the application of international law118. 

On the other hand, UDHR though attained the status of a binding declaration and 

principles enumerated in UDHR acquired the status of customary international law, but still 

the declaration contains deficiencies with regard to the protection of human rights. For the 

same reason, contemporary human rights activists demand that UDHR must be 

complemented with a new declaration by fulfilling the loopholes and removing hindrances 

with regard to the protection of these rights. In this regard, the Inter Action Committee and a 

prominent group of the heads of states proposed a new declaration to be adopted namely 

Universal Declaration of Human Responsibilities. The idea was proposed at the Fifth 

anniversary of UDHR and it was suggested that new declaration is necessary to be adopted 
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and the same was required on the basis of rights having correlative duties.  Preamble of the 

draft of proposed declaration states that:- 

We, the peoples of the world thus renew and reinforce commitments already proclaimed in 

the Universal Declaration of Human Rights. 

Thus reminding about the responsibilities is further affirmation of the idea that concept of 

human rights is nothing without having correlative duties119. 

 

From the previous discussion, it can be concluded that existence of human rights in every 

society, religion and culture is admitted. Paul Gordon Lauren has acknowledged this fact in 

the first part of human rights history written in English language and has observed that from 

the ancient times to the eighteenth century, human rights existed in every society, culture and 

religion irrespective of the philosophical debates as to whether only human beings are 

entitled to these rights or this entitlement is extended to other species in this world. However, 

it is an admitted fact that principally a consensus was developed to the extent of availability 

of these rights at least to the extent of human beings120. 

1.10. HISTORICAL DEVELOPMENT OF HUMAN RIGHTS:- 

Contribution of religions and cultures has been recognized and acknowledged by different 

scholars. Samuel Murumba, who has written upon the civilizational contributions towards the 

development of human rights, has highlighted the contribution of various religions in this 

regard. According to Murumba, Hinduism has committed towards freedom from “violence, 

want, exploitation, intolerance and fear”. He has also pointed out the contribution of 

Buddhism in this regard. He has given an account of welfare provisions introduced by “the 

Buddhist Emperor Asoka”. Finally, coming towards the contribution of Islam in the 

development of human rights norms, he has highlighted the measures taken regarding the 
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protection of life, respect, freedom, privacy, to a home, to “a means of living,” to knowledge, 

freedom of movement, to equality, to freedom of conviction and expression, and according to 

Murumba, these provisions are compatible with the Holy Quran. He has also discussed about 

the welfare tax introduced and imposed by Islam in form of Zakat. According to him, the 

same has been introduced for the welfare of poor and his betterment. He has also discussed 

the norms of human rights available in Sumerian, Babylonian, Egyptian, Indian, Chinese, 

Pacific (Oceanic), African, Islamic, Graeco-Roman, Judeo-Christian and European 

civilizations and finally concluded that present status of human rights is a result of 

combination of all the suitable norms taken from every such civilization121.  

The philosophy of Natural school of law has also contributed towards the 

development of human rights. The approaches adopted by natural law can be traced back 

from the time of Ancient Greek and Roman Stoic and the same can be seen in the works of 

great scholar Aristotle and Plato. According to Aristotle, reason was the main characteristic 

of human beings and criterion for the availability of human rights. Following the same 

principles, Roman Stoics have also argued that human nature was part of human order which 

was governed by reason. Thus, the law of nature is also the law of human nature based upon 

the reason and the said reason was right reason, because on the basis of such reason a law can 

be obeyed or violated. Thus, a law based on the right reason is the true law which can neither 

be violated nor can be altered at any cost and any such attempt would not only entail penalty 

rather is considered a sin122.  

On the basis of this philosophy, natural school of law jurists have based their theories 

about the human rights as well. The recognition and protection of human rights is exclusively 

based upon the human reason. If the human rights are based upon the right reason, then their 
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recognition and protection is obligatory and these rights are inherent rights of human beings 

which can neither be altered nor abrogated at any stage.  

On the basis of these theories of natural law jurists, jus gentuim, (the law of nations) 

was formulated. This law laid down the rights and duties which were universal and natural 

and were in addition to those prescribed by a particular society, culture or a nation state. It 

formed basis for the recognition of human rights, which at that time were not only recognized 

in the prevailing norms and customs, rather were later on introduced in the shape of 

promulgated law i.e. treaties. Treaty of Westphalia (1648) is one of the examples of such 

instruments, which has formally recognized several rights including the right to life and 

liberty, based on natural law and to which every human being irrespective of region, race, 

culture, religion and gender was held entitled123. Various provisions of the Treaty of 

Westphalia are today part of HRL124. 

Hugo Grotius is known as father of modern international law and has contributed in 

the field of international law in the seventeenth century. According to the modern jurists, 

during his time, doctrine of human rights was well known among the legal community. His 

major contribution in international law is known as “the Law of War and Peace”, (1625). 

Grotius has based his theories of international law, including IHL and HRL, upon natural 

law, however his theory hold a distinctive position among other jurists of his time. According 

to him, all the nations are bound under international law doctrines irrespective of their divine 

origins125.  

Finally, rapid development in human rights was seen at the outbreak of World War II, 

which was undoubtedly unexpected. Human rights violations at massive scale were 

committed during this war. Rape of Nanking, maltreatment of Prisoners of War (POW) and 
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indiscriminate aerial bombardment were few episodes of that bloody series. Nuclear 

bombings on Hiroshima and Nagasaki were the worst of it. However, according to some 

estimates, aerial bombings of Germany resulted in more than 300 thousands causalities of 

non-combatants. Around 40 thousand people in Hamburg were killed due to firestorm 

resulting from bombings during the night of July 27, 1943. 30 thousand British citizens were 

killed because of German bombings. Approximately, 1 lac people in one night were killed in 

Tokyo as a result of fire bombing. All these events among others have compelled the modern 

world to take certain measures and adopt certain rules regarding the protection of right of life. 

It also shows that history of international law in general and human rights law in particular, 

has not only seen the academic and philosophical progress, rather aggression and destruction 

of human lives also remained part of this process126. 

The major part of development of international law was witnessed after World War II, 

when after commission of mass atrocities at international level, international community was 

compelled to formulate a mechanism whereby future destruction through war can be avoided. 

The mechanism was developed in the shape of United Nations Organization (UNO) which 

primarily contributed in the development of International Human Rights Law (IHRL). 

However, steps were also taken in respect of IHL which will be discussed in details in 

proceeding chapters. As far as HRL is concerned, the main development in this regard was 

adoption of the UN Charter along with UDHR, ICCPR, ICESCR and their optional protocols. 

While the main development in the field of IHL was adoption of the Four Geneva 

Conventions 1949 and their additional protocols of 1977127. Various scholars have divided 

IHL into two parts, first consisting of the GCs and aimed at protection of protected persons 
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and second consisting of the Hague Conventions and Regulations and dealing with the 

conduct of war128. 

Among others, one of the important aspects of the development of human rights is the 

universality of these rights. The universality of human rights was debated during The World 

Conference on Human Rights in Vienna (June 1993). Though it was not a new phenomena, 

because the universality of human rights remained under discussion soon after the 

promulgation of UDHR. Arguments for and against the universality principle are advanced 

by the proponents of different schools of thought. However, a surprising fact is that even now 

doubts have been created by certain states over the universality of human rights, despite of 

the fact that all the states are signatories of the charter of UNO and some of them are playing 

leading roles in the machinery of UN. Nevertheless, one thing is certain that the notion of 

contemporary human rights has emerged, in its current form, after World War II and was 

formally incorporated as legal principles within the framework of United Nations particularly 

when the General Assembly declared them as ‘‘common standard of achievement for all 

peoples and all nations”129. 

Mere declaring human rights as universal is not sufficient unless the states undertake 

and physically take steps for protection and respect of these rights. This needs to be done at 

all levels including the domestic one. Mere signing a treaty is not sufficient to give binding 

effect on a state to protect and respect human rights unless and until these treaties have been 

ratified in a given manner. Therefore, success or failure of a legal international instrument 

pertaining to human rights cannot be assessed merely on the basis of its number of 

signatories. Rather in other cases even ratification of these instruments does not indicate the 

                                                           
128 Sarkin, Jeremy, “The Historical Origins, Convergence and Interrelationship of International Human Rights 

Law, International Humanitarian Law, International Criminal Law and Public International Law and Their 

Application from at Least the Nineteenth Century”, Human Rights and International Legal Discourse, Vol. 1, 

2007; Hofstra Univ. Legal Studies Research Paper No. 08-24 (November 20, 2008). Available at 

SSRN: https://ssrn.com/abstract=1304613, last accessed on 15-09-2016. 
129 Coicaud et. al. ed. The globalization of human rights (Tokyo, New York, Paris: United Nations University 

Press, 2003), 136-39. 

https://ssrn.com/abstract=1304613
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willingness of the states to protect and respect human rights. In many cases, these states 

render excuses. For instance, it is often stated that the government is having no control and 

authority over paramilitary or civilian groups and non-state actors involved in violations of 

human rights. Moreover, various states do not comply with the norms of these legal 

instruments including sending annual reports and taking other necessary steps regarding the 

implementation of regulations in line with the guidelines available in an international legal 

instrument130.  Another main problem is that sometimes a state acts in the territory of another 

state to protect human rights, but in that case a state, in general, cannot exercise its sovereign 

authority for protection of human rights131. 

For the foregoing reasons, it is said that establishing an ideal political system in a state 

is the only solution for the protection of human rights and it should not be subject to the will 

and whims of a particular group, rather it should be according to the wishes and will of the 

subjects of that state who definitely want protection of their individual rights. It has also been 

observed that in various cases states are not compelled by private groups, incorporations and 

non-state actors, rather these groups have been planted or at least kept by these states 

themselves for their common interests and play a worst role in violating human rights. 

Practical examples of this episode can be seen in several African and Asian countries 

including Myanmar132. 

In order to achieve the desired goals in respect of protection of human rights, these 

instruments were promulgated at international. The purpose and significance of these 

instruments and their role in achieving their goals i.e. protection of human rights, is not the 

                                                           
130 Ibid, 154. 
131 Cerone, John, “Jurisdiction and Power: The Intersection of Human Rights Law & the Law of Non-

International Armed Conflict in an Extraterritorial Context”, Israel Law Review, Vol. 40, No. 2, (2007); Hebrew 

University International Law Research Paper No. 12-07, 17. Available at 

SSRN: https://ssrn.com/abstract=1006833, last accessed on 15-09-2016. 
132 Coicaud et. al. ed. The globalization of human rights, 165. 
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purpose of this work. Hence, while discussing these instruments, this research will confine 

itself to the extent of the right to life. 

As discussed above, the concept of right to life emerged and developed in different 

aspects but remained available in every region, society, culture and religion. However, at 

times, these rights were violated by different states and grave breaches of human rights were 

witnessed during World War II, when people were brutally killed. These grave breaches 

compelled the international community to think and unite over establishing an international 

mechanism and machinery by applying which no such breaches should be repeated. The task 

started with the establishment of UNO and afterwards various international instruments were 

adopted by international community related to the importance and protection of human rights 

and these instruments contain provisions relating to protection of the right of life. Keeping in 

view their importance, few of the relevant provisions of these instruments are necessary to be 

discussed here. 

1.11.  INTERNATIONAL INSTRUMENTS:- 

1.11.1.  UNIVERSAL DECLARATION OF HUMAN RIGHTS 

(UDHR): 

Universal Declaration of Human Rights is the fundamental document of human rights in 

general and right to life in particular. Article 3 of (UDHR) states that:- 

Everyone has the right to life133. 

Therefore, according to UDHR, every human being has the right to life. It is inherited right 

and available to every human being without any discrimination on the basis of race, gender, 

religion.  Rather it is important to note that the instrument has used the word “everyone” and 

not the word “person”, thus, according to some jurists, by virtue of UDHR, every living 

creature including animals are entitled for the right to life. 

                                                           
133 Article 3 of UDHR. 
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1.11.2.  INTERNATIONAL COVENANT ON CIVIL AND 

POLITICAL RIGHTS (ICCPR): 

International Covenant on Civil and Political Rights (ICCPR), is one of the fundamental 

documents on human rights and Article 6 of ICCPR contains significance and importance of 

human rights in general and right to life in particular. According to Article 6, right to life is 

inherent right of every human being. This right is required to be protected and nobody can be 

arbitrarily deprived of his right to life. Rest of the clauses of this Article deal with death 

penalty and genocide134. 

The above-mentioned provision of ICCPR is considered one of the important 

provisions under HRL for the protection of the right to life. It necessitates that steps should 

be taken by the state parties at domestic level for the protection of the right to life, even in 

cases where the victims are offenders and sentence has to be carried out upon them. 

At the time of formulating Article 6 of ICCPR, different views were expressed by 

international legal experts and state diplomats regarding the manner in which protection can 

be extended to the right to life under this article. One view was that a general and absolute 

protection should be incorporated in the Article without entailing any kind of derogation or 

                                                           
134 Article 6 of ICCPR. This Article states that:- 

(1) Every human being has the inherent right to life. This right shall be protected by law. No one shall 

be arbitrarily deprived of his life. 

(2) In countries which have not abolished the death penalty, sentence of death may be imposed only 

for the most serious crimes in accordance with the law in force at the time of the commission of the 

crime and not contrary to the provisions of the present Covenant and to the Convention on the 

Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant to 

a final judgment rendered by a competent court. 

(3) When deprivation of life constitutes the crime of genocide, it is understood that nothing in this 

article shall authorize any State Party to the present Covenant to derogate in any way from any 

obligation assumed under the provisions of the Convention on the Prevention and Punishment of the 

Crime of Genocide.  

(4) Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. 

Amnesty, pardon or commutation of the sentence of death may be granted in all cases. 

(5)  Sentence of death shall not be imposed for crimes committed by persons below eighteen years of 

age and shall not be carried out on pregnant women. 

(6) Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any 

State Party to the present Covenant. 
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exception in this regard. However, the opinion was opposed by the critics on the ground that 

a realistic and practical provision should be included instead of a provision which would 

neither be realistic nor practicable. It was argued that circumstances do exist where taking life 

becomes permissible and even in some cases desirable and any general prohibition with 

regard to taking the life would further complicate the issue. On the other hand, few jurists 

were of the opinion that detailed provisions must be included in ICCPR which enumerate and 

specify the circumstances which necessitate the protection of absolute right to life, in order to 

fix the obligation of state with regard to protection of the right to life and make this 

obligation more certain so that the state parties should not remain in any ambiguity. However, 

this point of view was also criticised on the ground that specifying the circumstances where 

taking life is declared legal would amount to justify killings, thus, it will amount to violation 

of the right to life instead of its protection, which would defeat the fundamental purpose 

behind formulating the Article. Therefore, a final view was adopted that a general 

formulation without expressing any kind of exception and derogation is better and on the 

same principle, it was maintained that no one shall be “arbitrarily” deprived of his life. 

Hence, inclusion of the word arbitrarily was deemed sufficient to provide ultimate protection 

of the right to life and indicate the exceptions without providing detailed provisions in this 

regard. The formula was also adopted in article 4 of American Convention on Human Rights 

(ACHR)135, but not in article 2 of European Convention on Human Rights (ECHR),136 which 

                                                           
135 Article 4 Right to Life: (1) Every person has the right to have his life respected. This right shall be protected 

by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.  

(2). In countries that have not abolished the death penalty, it may be imposed only for the most serious crimes 

and pursuant to a final judgment rendered by a competent court and in accordance with a law establishing such 

punishment, enacted prior to the commission of the crime. The application of such punishment shall not be 

extended to crimes to which it does not presently apply. 

(3). the death penalty shall not be re-established in states that have abolished it.  

(4). In no case shall capital punishment be inflicted for political offenses or related common crimes.  

(5). Capital punishment shall not be imposed upon persons who, at the time the crime was committed, were 

under 18 years of age or over 70 years of age; nor shall it be applied to pregnant women.  

(6). Every person condemned to death shall have the right to apply for amnesty, pardon, or commutation of 

sentence, which may be granted in all cases. Capital punishment shall not be imposed while such a petition is 

pending decision by the competent authority.  
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after prohibiting intentional killing went on to explain the circumstances where such killing 

was justified137. 

However, there is another problem with the above-mentioned Article 6 of ICCPR and 

it is related to the interpretation of the word “arbitrarily”. The word arbitrary is interpreted 

differently by different legal experts and ambiguity exists with regard to ascertaining the 

exact criteria in respect of protection of the right to life. At the time of drafting Article 6 of 

ICCPR, it was debated as to what is meant by the word ‘arbitrary’. Some legal experts 

believed that it means illegally, while others believed that it means unjustly. The controversy 

was not finally resolved in clear terms and one conclusion was drawn with regard to the 

protection of the right to life that the sates are not only duty bound to protect the life of its 

subjects from criminal acts rather it is also the duty of the states to ensure that the right to life 

is also protected from the acts of the states and no person is deprived of his life by the 

authorities of the state138. 

From the foregoing discussion, it can easily be inferred that ambiguity exists with 

regard to the protection of the right to life in accordance with the standards of HRL, hence, in 

addition to ICCPR, optional protocols were also adopted and Second Optional Protocol deals 

with the protection of the right to life primarily at domestic level. Article 1 of Second 

Optional Protocol to the ICCPR (2 OP) states that no person within the jurisdiction of state 

parties shall be executed and each state shall take measures to abolish death penalty139. This 

provision of 2 OP reveals that it only deals with the abolition of death penalty and not with 

the right to life in general. However, Article 2 of 2 OP further makes the matter clear and 

                                                                                                                                                                                     
136 Article 2: Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results 

from the use of force which is no more than absolutely necessary: 

(a) In defence of any person from unlawful violence, 

(b) In order to effect a lawful arrest or to prevent the escape of a person lawfully detained, 

(c) In action lawfully taken for the purpose of quelling a riot or insurrection. 
137 Jayawickrama, The Judicial Appliaction of Human Rights Law, 239-295. 
138 Ibid. 
139 Article 1 of 2 OP. 
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prescribes that no reservation from the Protocol is admissible except for application of death 

penalty in times of war and even in that case communication to the Secretary General 

regarding such reservation in the prescribed manner is necessary140. Therefore, in this 

manner, the protection of the right to life provided in Article 2 supra has been made clearer 

as compared to the protection provided in Article 6 of ICCPR.  

Apart from international instruments, steps have also been taken regarding the 

protection of the right to life at regional levels as well. At times, regional approaches seem 

more specific and clearer as compared to IHRL instruments. A few of them have vital 

importance and some of the important provisions of these regional instruments are necessary 

to be discussed. 

1.11.3. AMERICAN DECLARATION OF THE RIGHTS AND DUTIES 

OF MAN (ADRD): 
 

Article 1 of American declaration of the Rights and Duties of Man (ADRD) states that:- 

 
“Every human being has the right to life”141. 
 

Provision is similar as contained in 2 OP, however, difference is that according to Article 

1 of (2 OP) ICCPR, everyone has been given right to life, whereas, ADRD has specified 

this right only to the extent of human beings and this difference has its own implications 

which will be discussed later. 

1.11.4. AMERICAN CONVENTION ON HUMAN RIGHTS (ACHR): 

Article 4 of American Convention on Human Rights (ACHR) deals with the right to life and 

with certain different words provides the same protection, as provided by Article 6 of ICCPR. 

However, certain detailed rules have been prescribed regarding capital punishment in this 

Article142. 

                                                           
140 Article 1 of 2 OP. 
141 Article 1 of ADRD. 
142 Article 4 of ACHR. 
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Moreover, though the provision is reflexion of Article 6 of ICCPR, however, the main 

feature of Article 4 of ACHR is that it not only included physical protection of the right to 

life, rather respect of the right has also been included within the ambit of the right to life, 

hence, wider scope as compared to Article 6 of ICCPR, has been given to the right to life in 

this provision.  

Moreover, the above-mentioned protection of the right to life in accordance with 

Article 4 of ACHR has been further improved through Protocol to ACHR to the extent of 

abolition of death penalty and Article 1 of the said Protocol prohibits death penalty but 

provides same exception as provided by Article 2 of 2 OP to ICCPR, which is regarding 

reservation during wartime143. 

Again, Article 1 of Protocol to ACHR protects the right to life by abolishing 

death penalty and providing exception for the states where death penalty can be applied. 

However, as “extremely serious crimes of military nature” have not been defined, hence, 

again the states are given free hand to interpret and impose death penalty in respect of 

crimes they wish, as any crime can be brought under this definition. 

1.11.5. EUROPEAN CONVENTION FOR THE PROTECTION OF 

HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS (ECHR): 

Approach adopted by Europe in the shape of European Convention for the Protection of 

Human Rights and Fundamental Freedoms (ECPHR) is somehow similar to the approach 

adopted by ICCPR. Main feature of this Convention is that the protection of the right to life 

has been extended to everyone regardless of any kind of discrimination. Article 2 of the same 

states that right to life of every one shall be protected. This article further states that nobody 

can be deprived of his right to life save in accordance with law i.e. in execution of a sentence 

passed by a court of law and certain circumstances have also been narrated, wherein 

                                                           
143 Article 1 of Protocol to ACHR. 
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deprivation of life cannot be regarded as violation of the right to life. Therefore, Article 2 of 

ECHR elaborates the grounds for deprivation of life, thus, defining the term ‘arbitraray’ as 

used in other Conventions and treaties, which has not been defined therein144. 

Moreover, this Article provides two exceptions, namely, when a sentence is imposed 

by a court of law, and when deprivation of life results from the use of force which is 

absolutely necessary. Again the criterion for necessity to use force has not been provided and 

states are at liberty to invoke this ground by just alleging that the use of force was absolutely 

necessary. Another main feature of this Convention is that some principles regarding IHL 

have also been included and parameters regarding the protection of right of life in case of use 

of force have also been laid down. 

Some Protocols have also been adopted in addition to the provisions contained in the 

Convention and Protocol No. 6 deals specifically with regard to the protection of the right to 

life. Main provisions of said Protocol are reproduced hereunder for the ease of reference:- 

 

1.11.5.1.  ECHR, PROTOCOL NO. 6, ABOLISHING OF THE 

DEATH PENALTY (ECHR P6):  

This Protocol primarily deals with abolition of death penalty. In this regard, Article 1-4 of 

the protocol elaborate and protect the right to life. Article 1 prohibits death penalty and 

banns execution145. Article 2 permits death penalty during war times but restricts it to that 

particular time and circumstances, further making it conditional with the communication to 

                                                           
144 Article 2 of ECHR. Article states that (1) Everyone’s right to life shall be protected by law. No one 

shall be deprived of his life intentionally save in the execution of a sentence of a court following his 

conviction of a crime for which this penalty is provided by law. 

(2) Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from 

the use of force which is no more than absolutely necessary: 

a. In defence of any person from unlawful violence; 

b. In order to effect a lawful arrest or to prevent the escape of a person lawfully detained; 

c. In action lawfully taken for the purpose of quelling a riot or insurrection 
145 Article 1 of ECHR P6. 
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the Secretary General146. Article 3 prohibits any kind of derogation under article 15 of the 

Convention147 and article 4 further prohibits reservations under Article 64 of the 

Convention in respect of provisions of this Protocol148. 

Article 2 is most relevant with the subject and deals with the protection of the 

right to life in light of HRL as well as IHL. Moreover, articles 3 and 4 impose complete 

ban on derogation and reservation.  

1.11.6.  AFRICAN CHARTER ON HUMAN AND PEOPLES’ 

RIGHTS (ACHPR): 

Another regional approach can be found in the shape of African Charter on Human and 

Peoples’ Rights (ACHPR). Article 4 of the Charter is relevant which protects the right to life 

of every human being and prohibits deprivation of life arbitrarily149. 

The above-mentioned provision of the Charter though contains sort of similarity but is 

different from Article 1 of (2 OP) of ICCPR in the sense that the protection of the right to life 

has been restricted to the extent of human beings and is same as contained in Article 1(1) of 

ICCPR. 

1.12. INTERPRETATION OF THE RIGHT TO LIFE:- 

The foregoing provisions of different international as well as regional instruments make it 

abundantly clear that the right to life is the most important fundamental right of all rights and 

it is the right from which all other rights are derived because in absence of life no one is 

capable to have any other right. For the same purpose, ultimate sanctity and importance is 

attached with this right and no derogation from the protection of this right can be exercised 

save in cases of extreme necessity. However, different interpretations have been made by 

                                                           
146 Article 2 of ECHR P6. 
147 Article 3 of ECHR P6. 
148 Article 4 of ECHR P6. 
149 Article 4 of ACHPR. 
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different people regarding the application of the right to life as described in the above-

mentioned provisions of international as well as regional law instruments.  

 The first controversy is with regard to the word “human being” as mentioned in 

Article 1 of ICCPR, Article 1 of ADRD, word used “everyone” in Article 3 of UDHR, 

Article 2 of ECHR and the word “every person” used in Article 4 of ACHR150. 

 Article 1 of ICCPR does mention the term “every human being” instead of the 

terminologies of every one, every person and every child. While interpreting the termed used 

therein, it was time and again debated as to whether an unborn child is included within the 

definition of “every human being” as used in Article 1 of the Covenant. It was agreed that the 

term life has different definitions and interpretations in different legal systems and societies 

and with regard to some rights an unborn child has been held entitled to have these rights, for 

instance, the right to inheritance. The question regarding the application of the right to life to 

an unborn child was left open for discussion and determination before the European 

Commission of Human Rights but remained unresolved. However, with regard to the term 

“everyone” used in Article 2 of ECHR, it was agreed that generally the term does not include 

an unborn child, but principally it was also agreed that the term “every ones right to life” used 

in the limitations prescribed in Article 2 of ECHR impliedly include an unborn child within 

the definition of “everyone” entitled for the right to life151. 

 The term “every human being” has not only included in itself mentally, physically and 

socially fit persons, but it has been agreed that every human being, including those suffering 

from these disabilities, are entitled for the protection of their right to life. This approach 

contradicts the one adopted by the Nazi regime in Germany, where only intelligent, 

physically and mentally fit, attractive and socially stable human beings were given protection 

of their rights, thus, excluding mentally unfit, Jews and Gypsies. In this regard, the federal 

                                                           
150 Jayawickrama, The Judicial Application of Human Rights Law, 239-295. 
151 Ibid. 
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Administrative Court of Germany has also given its decision regarding the culpability of 

doctor who killed more than 150 mentally sick persons and pleaded not guilty on the ground 

that he was legally authorized and was exempted from prosecution for such act under the 

prevailing laws of Nazi’s regime152. 

 Another main issue is regarding exceptions to the right to life or in other words 

‘defences’. ICCPR does not provide any situation where killing of a human being becomes 

legal, rather prohibits any killing which is ‘arbitrary’. It has been time and again debated 

among the jurists as to what is meant by the term ‘arbitrary’. In a decision, HRC has declared 

that “the action of the police resulting in the death of Mrs. Maria Fanny Suarez de Guerrero 

was disproportionate to the requirements of law enforcement in the circumstances of the case 

and that she was arbitrarily deprived from her life contrary to article 6 (1)”153. From the 

decision and the reasons mentioned therein, it can be inferred that proportionality is the basic 

component to ascertain deprivation of life arbitrarily154. 

 Another aspect of the right to life is that as to whether right to life extends beyond 

physical life. It is further debated that as to whether right to life includes a right to die? In this 

regard two Judges of Supreme Court of India ruled that the right to life has its implications 

beyond mere enjoyment of life and also includes a right to die. The logic behind this is that a 

person not capable to have life in accordance with his wishes and desires must be having a 

right to quit this life for his mental and physical satisfaction. It was further observed that 

provisions regarding punishment in case of attempted suicide are inconsistent with the 

philosophy behind the right to life155. Because the concept of having right to life impliedly 

includes right to die as well and a person already suffering from mental and physical 

                                                           
152 Ibid. 
153 Suárez de Guerrero v. Colombia, H.R.C., Mar. 31, 1982, Comm. No. 45/1979, § 13.3. 
154 Kratochvil, “The Right to Life in the Perspective of the Human Rights Committee and the European Court of 

Human Rights”.  
155 Same provision exists in Pakistan Penal Code in the shape of Section 25 CPC which not only prohibits an 

attempted suicide rather imposes punishment in the shape of sentence which may extend to one year or with fine 

or with both. 
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condition at such level that he attempts suicide, and survives, it would be unjust by punishing 

him on the ground of his failed attempt of suicide, because of having life is his own right and 

he is free for its enjoyment and quitting as well in accordance with his own desire. The 

decision was based on the concept that human rights have their positive as well as negative 

implications156. 

 However, after two years of the said decision, it was set aside by the five Judges of 

the same court, when a slight different proposition was brought before the court. In the said 

case, an appeal of six persons was rejected who pleaded not guilty on the ground that they 

assisted a person in committing suicide, thus enforcing his fundamental right to life as 

endorsed by the court in Rathinam V. Union of India (1994)3 SCC 394. The court was of the 

opinion that a significant difference in respect of implication of fundamental rights is to be 

born in mind, because some of these rights are having their positive aspect which includes 

freedom of speech, freedom of movement and freedom of association. Their negative aspects 

are that there should not be any compulsion while exercising any of these rights. The court 

further noted that while committing suicide a person attempts some positive acts which 

cannot be included within the protection of the right to life available under Article 21 of 

Indian Constitution. It was observed that:- 

Article 21 is a provision guaranteeing protection of life and personal liberty and by no 

stretch of the imagination can ‘extinction of life’ be read to be included in ‘protection of 

life’. Whatever may be the philosophy of permitting a person to extinguish his life by 

committing suicide, we find it difficult to construe article 21 to include within it the ‘right 

to die’ as a part of the fundamental right guaranteed therein. The ‘right to life’ is a natural 

right embodied in article 21 but suicide is an unnatural termination or extinction of life 

and, therefore, incompatible and inconsistent with the concept of ‘right to life157. 

 

The court in this regard further observed that anything which is attached with the notion of 

life including a dignified life is also included within the meaning of life as described in 

                                                           
156 Jayawickrama, The Judicial Application of Human Rights Law, 239-295. 
157 Rathinam v. Union of India (1994) 3 SCC 394. 
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Article 21 of Indian Constitution, however, the same excludes every aspect which 

extinguishes life, thus, right to die is excluded from the significance of the right to life as 

enumerated in Article 21. Therefore, this decision was compatible with the decision of 

German Federal Administrative Court, discussed above, which specifically provided that 

euthanasia i.e. mercy killing of one individual by another is not permissible under the law and 

is violation of the right to life. Scholars supporting euthanasia, however, argue that living in 

miserable condition is absolutely more painful for a person than to die. The Supreme Court of 

India upon this philosophy while interpreting the scope of the right to life in a broader sense 

ruled that the right to life also includes to live in a dignified manner until the end of such life 

meaning thereby that the right to die in dignified manner is also included in the right to life 

when a person is taking his last breathe. However, the right to die with dignity should not be 

confused with the right to die as part and parcel of the right to life158. 

 Another basic characteristic of the right to life is that it is an inherent right. A person 

becomes entitled for the enjoyment of the right to life by his simple characteristic of human 

being and there is no need of its recognition or conferment by the society or state of that 

person. The result of this feature of the right to life is that since it is inherent right of human 

beings and has neither been conferred nor given by the state or society, it can neither been 

abrogated nor suspended by any state or society in any kind of circumstances. It is further 

added that by the term life, mere physical and biological life of human being is concerned 

and the protection of life as safeguarded under Article 6 of ICCPR is meant for safeguarding 

human life from arbitrary killing. This is also called the biological view of the right but the 

same has been criticised at various forums and presently it has been agreed upon that the term 

life also extends beyond mere protection of the physical and biological life of human beings. 

                                                           
158Ibid. 
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First time this broader interpretation of life was made in 1877 by the United States Supreme 

Court, when the court held that:- 

By the term ‘life’ as here used (14th Amendment), something more is meant than mere 

animal existence. The inhibition against its deprivation extends to all those limbs and 

faculties by which life is enjoyed. The prohibition equally prohibits the mutilation of the 

body by the amputation of an arm or leg, or the pulling out of an eye, or the destruction of 

any other organ of the body through which the soul communicates with the outer world. 

The deprivation not only of life, but of whatever God has given to everyone with life, for 

its growth and enjoyment, is prohibited by the provision in question, if its efficacy be not 

frittered away by judicial decision159. 
 

Soon after this interpretation of the right to life, other jurisdictions also started recognizing 

the broader interpretation of the right to life. Recently, various broader interpretations have 

been made by various international bodies and in today’s world this broader interpretation is 

being followed. Some aspects of this broader interpretation of the right to life are being 

discussed below. 

1.12.1. THE RIGHT TO DIGNITY:- 

The right to life in accordance with recently settled principles, undoubtedly includes the right 

to dignity. It has been agreed upon that the right to life is not confined only to the extent of 

physical right to life, rather the same also enshrines the right to life as human being in a 

dignified manner. In this regard, the right to life in dignified manner has been interpreted by 

O’ Regan J, in the Constitutional Court of South Africa while explaining that the right to life 

includes, to live a life of human being, to act as a human being and to participate in life like a 

dignified human being160. Thus, it was laid down that the right to life is the fountain of all 

other rights or in other words encompasses in itself all other fundamental rights of human 

beings. 

                                                           
159 Munn v. Illinois, 94 US 113 (1877), at 142, per Field J (dissenting opinion). 
160 Nazeem MI Goolam, “Human Dignity-Our Supreme Constitutional Value”, University of South Africa, 

available at https://www.ajol.info/index.php/pelj/article/view%20File/43490/27025, last accessed on 26-12-

2017.   

https://www.ajol.info/index.php/pelj/article/view%20File/43490/27025
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Like international jurisdictions, the right to dignity being part of the right to life has 

also been recognized by the National Courts of Pakistan. It has been held in a decision of 

Lahore High Court that: 

Violation of the privacy of once house through arbitrary intrusion by police without 

authorities of law is highly condemnable by repugnant to the injunction of Islam as well as 

the concept of the human rights relatable both to the dignity of man and privacy of the 

people of the house161. 

 

It was further observed in another decision of the same Honourable High Court in a case 

titled Ahmed Abdullah Vs Govt. of Punjab that:-  

Right to life, right to education, and such rights are not absolute rights. Dignified existence 

without a certain level of education may not be possible and the state has to play a role 

ensuring by positive action that the citizens enjoy this162. 

From the fore going discussion, it can easily be inferred that the right to life is not 

confined to the extent of physical life rather its scope has been extended beyond that. 

1.12.2. RIGHT TO LIVELIHOOD:- 

It has also been settled now that the right to life also includes the right to lively hood. The 

concept is the outcome of the judicial decisions given while interpreting the right to life as 

prescribed in different domestic and international law instruments. The most important 

decision in this regard was announced by Indian Supreme Court in a case where a group of 

dwellers in the city of Bombay were forcefully evicted from their dwellings established on 

the pavements and slims. Subsequently they claimed that these dwellings were established by 

them having no other accommodation to live and by demolishing the same have amounted to 

their deprivation from shelter which also includes the right to life as prescribed in Article 21 

of the Indian Constitution. It was further argued that the right to life can neither be abrogated 

                                                           
161 PLD 1998 Lah. 35. 

162 PLD 2003 752 Lah. 
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nor suspended in absence of justified reasons enumerating the circumstances when this right 

can be taken away because Article 21 provided that “No person shall be deprived of his life 

or personal liberty except according to the procedure established by law”. Hence, any person 

can only be deprived from his right to life in accordance with the procedure prescribed by law 

and not in arbitrary manner. Upon these arguments the court was confronted with a single 

question, as to whether the right to life included the right to livelihood, whereupon the court 

observed that:- 

We see only one answer to that question, namely, that it does. The sweep of the right to life 

conferred by article 21 is wide and far reaching. It does not mean merely that life cannot be 

extinguished or taken away as, for example, by the imposition and execution of the death 

sentence, except according to procedure established by law. That is but one aspect of the 

right to life. An equally important facet of that right is the right to livelihood because no 

person can live without the means of living, that is, the means of livelihood. If the right to 

livelihood is not treated as a part of the constitutional right to life, the easiest way of 

depriving a person of his right to life would be to deprive him of his means of livelihood to 

the point of abrogation. Such deprivation would not only denude the life of its effective 

content and meaningfulness but it would make life impossible to live. And yet, such 

deprivation would not have to be in accordance with the procedure established by law if 

the right to livelihood is not regarded as a part of the right to life. That which alone makes 

it possible to live, leave aside what makes life liveable, must be deemed to be an integral 

component of the right to life. Deprive a person of his right to livelihood and you shall 

have deprived him of his life163. 
 

Thereafter, the concept was further affirmed in New Zealand, when the High Court of New 

Zealand while interpreting the right to life held that the right of a person is not to be deprived 

from life and also includes the right not to be charged market rent for an accommodation 

which does not provide standard of living of a tenant and his affordability164. 

 Under domestic law of Pakistan, although right to life has been discussed in details in 

various judgements of Supreme Court of Pakistan as well as several High Courts of the 

country, however, one judgement in this regard is important where the right to livelihood has 

                                                           
163 Tellis et al v. Bombay Municipal Corporation [1987] LRC (Const) 351. 
164 Cf. Lawson v. Housing New Zealand [1997] 4 LRC 369. 
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been specially considered part and parcel of the right to life. J. Syed Mansoor Ali Shah has 

given the following verdict while acting as Judge of Lahore High Court:- 

Removal of an employee from a public sector employment without due process also 

offends Article 9 of the Constitution, because right to life includes right to a lawful and 

meaningful livelihood. 

Right of life also includes right to livelihood. Without protection of livelihood and job 

security professional life is sapped of passion and desire to work, which is essential for 

progress and development. No employment that borders on fear and favour can reap 

results. Livelihood proves the economic means required to lead a healthy and regular life. 

Right to livelihood or right to security of tenure, therefore, are integral, innate and inbred 

in a professional carrier of a public sector employee. Livelihood cannot be deprived unless 

convincing material is placed on the record that supports a larger public interest of taking 

such an action. Without the presence and existence of larger public interest, the employee 

cannot be deprived of his fundamental right. 

The constitution, therefore, reads fundamental rights to be inclusive of social and economic 

justice. Social and economic justices are, therefore, indelible, ineradicable, inbred and 

fundamental parts of a civilized life, more so in an Islamic Republic, and therefore are 

squarely covered under Article 9 of the Constitution. With appointment comes an 

expectation of a lawful livelihood, hopes of a successful carrier, sense of well-being and 

security, social recognition and economic independence. Any process that derails a person 

from his path of social progress and economic self-sufficiency violates social and 

economic justice thereby violating Article 9 of the Constitution165. 

  

This decision has included right to employment within right to livelihood and both have been 

declared part and parcel of the right to life. From the above-mentioned verdicts of different 

judicial bodies, it has become clear that the right to livelihood which also includes right to 

residence and right to fair employment has been included in the definition of right to life and 

violation of any one of these rights would amount to violation of the right to life which 

extends beyond mere physical life. 

1.12.3. ACTS OF THE STATE:- 

Acts of the states are also of great concern with regard to the protection of the right to life. It 

is often claimed that such acts are committed in furtherance of the functions of the state, 

hence, such acts are immune from any responsibility and liability on the part of the state. 

However, the Human Rights Committee in this regard has already held that no such plea of 
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the states can be accepted if such acts amounted to the violation of the right to life166. In 

another case, Indian Supreme Court has awarded compensation to the families of two 

deceased persons who were arrested on the allegation of their involvement in terrorist 

activities and were later on killed in custody, by rejecting the plea of the state authorities that 

those persons were killed during cross fire between them and the Police167. Under the 

domestic law of Pakistan, same approach has been adopted with regard to the protection of 

the right to life. While defining the duties under Article 9 of the Constitution of Pakistan, it 

has been held that:- 

It is the duty of court under Art. 9 of the Constitution of Pakistan, to safeguard and 

preserve life and dignity of the citizens and protect them from serious and hazardous risks, 

so that they can live in a happy and meaningful life168. 

 

Again while prescribing the duties of state authorities, it was held that:- 

Police officials are to act in aid of enforcement of Art. 9 of the Constitution which 

guarantees, a fundamental right that no person shall be deprived of life or liberty save in 

accordance with law. Public functionaries like police, therefore, are to act in aid of 

enforcement of the said constitutional provisions rather than to violate the same and to 

expose themselves to criminal prosecution169. 

 

Moreover, individuals are not allowed to take the law in their own hands in any 

circumstances, particularly when right to life is involved. In this regard, it has been held that:- 

Legally and morally nobody has any right nor can anybody be allowed to take law in his 

own hands to take the life of anybody in the name of “Ghairat”. Neither the law of land nor 

the religion permits the so-called honour killing which amounts to murder (Qatl-e-Amd) 

simpliciter. Such iniquitous and vile act is violative of the fundamental right as enshrined 

in Art. 9 of the constitution which provides that no person would be deprived of life or 

liberty except in accordance with law and any custom or usage in that respect is void under 

Art.8 (1) of the Constitution170. 

                                                           
166 Report of the Human Rights Committee Volume II (Part One) 100th session (11–29 October 2010) 101st 

session (14 March – 1 April 2011) 102nd session (11–29 July 2011) General Assembly Official Records Sixty-

sixth session Supplement No. 40 (A/66/40), available at 

http://www2.ohchr.org/english/bodies/hrc/docs/A.66.40_vol.II_partI.pdf, last accessed on 20-12-2017. 
167 People’s Union for Civil Liberties v. Union of India [1999] 2 LRC 1. 

168 2004 PTD 534. 

169 2004 P.Cr. L.J. 821. 

170 PLD 2001 Quetta 88, PLD 2001 S.C 96 Ref. 
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The above-mentioned decisions of different courts make it abundantly clear that protection of 

the right to life from the acts of the states and acts of its subjects, is the primary responsibility 

of the state. 

1.12.4. ENVIRONMENTAL PROTECTION:- 

Environmental protection has also been extended to the protection of the right to life. 

Pollution and deterioration of environment is the common global problem. However, the 

same is directly linked with the right to life. It has been held by the Indian Supreme Court 

that some plants established by various industrialists, in various vicinities for producing 

different substances, have highly polluted and resulted into wastage of waste material and 

polluted water in open waters and land which caused serious threat to the health and life of 

the inhabitants of that locality. The Supreme Court ordered the government to take necessary 

steps for closure of these plants and for adoption of remedial measures from the owners of 

these plants171. 

National Courts have also moved towards the protection of environment. In this 

regard, it was held in a case titled Sehri Vs Province of Sindh that:- 

Right to life, such rights includes rights to life in a clean and healthy environment, 

legislature is duty bound to enact laws and Govt.  has to enforce them in a manner 

promotes the achievements of high intellectual and spiritual goals and happiness in life by 

the citizens172.  

  

Again it was held in a case titled Ali Steel Industry Vs Government of 

Khaybarpakhtoonkhawa that:- 

Constitution of Pakistan, Art. 2-A, 9, 14, 199(1) (C) & 247, Environment Protection order, 

security of person inviolability and dignity of man etc. Petitioner directed him to stop all 

activities of his Mill immediately, petitioner challenged the impugned order on the ground 

that Khaybarpakhtoonkhawa Environment Act 2014 had not been extended to provincially 

administrated Areas. Mill was situated in a thickly populated area and location of mill 

                                                           
171 Indian Council for Enviro-Legal Action et al v. Union of India et al [1996] 2 LRC 226. 

172 2001 YLR 1139 kar. Sehri vs. Province of Sindh 



82 
 

showed that basic rights of public were involved. Article 9 ensured safety against any 

attack, danger or apprehension on life of a person173. 

Thus, it is clear that any violation in respect of environmental protection would amount to 

violation of the right to life. 

1.12.5. MEDICAL FACILITIES:- 

Provision of adequate medical facilities is also included in the right to life and any deviation 

in this regard has been considered violation of the right to life. It has been settled that 

preservation and protection of the right to life is primary responsibility of the states and in 

this regard they are duty bound to establish hospitals where appropriate medical facilities can 

be provided to the citizens. This concept was incorporated in decision of Indian Supreme 

Court in a case where a person complained against poor medical facilities and failure of the 

state to provide proper medical treatment, during his injuries sustained by falling from the 

train. That person was initially taken to various governmental hospitals where he could not be 

treated either on the ground that hospital did not had proper medical equipment for his 

treatment or it lacked room to accommodate him. According to the Court decision, in either 

of the cases, it was primary duty of the state to provide him adequate medical treatment 

during emergency and said person could have been treated in the hospitals where he was 

taken but refusal of these hospitals, compelling that person to get his treatment from private 

hospital, was serious misconduct of the persons refusing his treatment174. 

1.13. WAR AND NUCLEAR WEAPONS:- 

Undoubtedly, war is a great threat to the right to life of non-combatants. In this regard, 

Human Rights Committee has further required the states while expanding the protection 

granted under Article 6 of ICCPR, to adopt measures regarding elimination of all acts 
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and others. 

174 Paschim Banga Khet Mazdoor Samity v. State of West Bengal, (1996) AIR SC 2426. 
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resulting in war and acts which endanger and violate the right to life of millions and billions 

of persons. It was also agreed that the weapons of mass destruction and nuclear weapons are 

also a great threat to the right to life because these weapons contain the capacity to kill 

billions of people and this risk of human life does not entirely depend upon their use in a 

legal way rather the same might be a result of mechanical error or negligence175. 

The ICJ, in its advisory opinion has already declared that the protection of the right to 

life as granted under Article 6 of ICCPR does not cease to exist during war except in cases 

falling under Article 4 of ICCPR where the right to life can be derogated in case of 

emergency. It was further agreed that this protection will continue to apply in accordance 

with the rules and regulations of lex specialis, i.e. international humanitarian law. In the 

dissenting opinion of J. Weeramantry, he observed that possession of the weapons of mass 

destruction and nuclear weapons is in itself a violation of the covenant because these 

weapons have a potential to kill a large number of community while the basic philosophy of 

the covenant is the protection of the rights of people and especially the right to life 

wherefrom all other rights flow176. 

It has been urged that scope and significance of the right to life may differ in different 

interpretations, but the practical adoption of the protections provided in the provisions and the 

debate regarding the significance of the right to life should not be restricted to aspirations and 

theories, rather the admitted scope and significance of the right to life should be implemented 

in every society in the terms which are universally accepted and agreed upon. It is also the 
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requirement of modern institutions and organizations that a clear distinction should be drawn 

between theories, aspirations and realities177. 

In order to draw afore said distinction, it is further debated that as there is distinction 

between law and morality, on the same principles, a question arises as to whether there is 

difference between human rights law and human rights or both are the same thing? In this 

regard, legal experts argue that although the foundation of these notions is same, however, 

strictly speaking, human rights law is separate thing and human rights as moral rights, is a 

separate issue. The difference also emerged particularly after World War II when several 

international instruments including UDHR, ICCPR, and ICESCR were promulgated which 

also resulted into formation of the rights contained in these instruments into binding 

principles, thus, distinguishing them from moral rights, the implementation of which was still 

optional. Apart from the rights contained in international human rights law instruments, it is 

also believed that there are some other rights which are though not part of these instruments 

but are given the status of jus cogens i.e. binding principles178. 

By differentiating between human rights law on one hand and human rights as moral 

rights on the other, another debate which emerged after World War II was the distinction 

between rights contained in the human rights law itself.  John Rawls in his theory the Law of 

Peoples, observed that World War II leads us into two new aspects of international law, the 

first one was that the doctrines regarding the cause of war were restricted to the extent of self 

defence, and the second one was that the sovereignty of states was restricted by international 

human rights law. The theory has been further elaborated by Henry Shue in his work Basic 

Rights. In his book, Shue challenges the former theories based on the ideas that among 

human rights law, there are two basic kinds of rights. The first category relates to security 
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rights and the second one is regarding the subsistence rights. Right relating to welfare and 

economic rights belong to first category, while right, such as protection from murder, torture, 

mayhem etc. belong to second category. Previous theories about these categories argued that 

the former contains positive aspects, while the later contains refrainings or negative aspects 

and the later category has been given priority over the former one. Shue challenged this 

theory contending that both subsistence as well as security rights contained both positive as 

well as negative aspects at the same time and both are equally important179. 

After discussing the theory of Shue, one may agree with him that there are positive as 

well as negative aspects in both security as well as subsistence rights. This research also 

reaffirm the argument of Shue, as his theory is the best for the protection of these rights. As 

discussed earlier, in modern interpretations, wider scope has been given to various rights 

including the right to life, which is also based on Shue’s theory that all the rights contain both 

positive as well as negative aspects among them. For instance, in modern interpretations, 

right to livelihood, right to employment, right to health and several other rights have been 

included in the right to life which apparently belong to the first category i.e. subsistence 

rights and in accordance with earlier interpretations, it can be concluded that they only 

contain positive aspects, while the actual position is otherwise.  

1.14. CONCLUSION:-  

From the above-mentioned discussion, it can be rightly concluded that various instruments of 

HRL contain the right to life. These instruments dealing with HRL in general and right to life 

in particular are concluded at international as well as regional levels. A few among them 

concluded at regional level, are more specific and concrete as they do not allow any 

derogation or reservation with regard to protection of the right to life.  Moreover, the relevant 

provisions dealing with this core right contain both positive as well as negative aspects. 
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Negative aspects of the right to life envisage that no one should be subjected to murder, 

torture, inhuman treatment etc., while positive aspects of the same are that everyone should 

be given right to livelihood, employment etc. According to the latest accepted theory, no 

priority exists among them and both are equally important and enforceable as far as 

enforcement of right to life is concerned. 
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Chapter 2 

 

PROTECTION OF THE RIGHT TO LIFE UNDER IHL AND HRL; A 

COMPARATIVE STUDY: 

 

2.1. INTRODUCTION:- 

Protection of the right to life is though provided under HRL as well as IHL, but the same 

differs. Protection provided by both these branches will be dealt with separately in 

proceeding chapters. It is clear that both these branches of international law play their roles 

during hostilities and the criteria for protection of protected persons during an on-going 

armed conflict has also been noticed to be different. Hence, it is necessary to discuss in 

details the application of both these branches of international law as well as the scheme of 

protection provided under them to all the protected persons. Moreover, it is also necessary to 

clarify the basic reasons of difference with regard to protection of the right to life under both 

these disciplines, in order to conclude the best criteria of protection and determination of 

rules providing effective protection to the protected persons during an armed conflict.  

The leading theory among international law experts on the law of armed conflict 

remained that IHL serves as lex specialis while dealing with an armed conflict. The most 

reliable source in this regard was the judgment announced by the International Court of 

Justice (ICJ) in its “1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear 

Weapons”, wherein it was held that:- 

The Court observes that the protection of the International Covenant of Civil and Political 

Rights (ICCPR) does not cease in times of war. . . In principle, the right not arbitrarily to 

be deprived of one’s life applies also in hostilities. The test of what is an arbitrary 

deprivation of life, however, then falls to be determined by the applicable lex specialis, 

namely, the law applicable in armed conflict which is designed to regulate the conduct of 

hostilities. Thus whether a particular loss of life, through the use of a certain weapon in 

warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the 
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Covenant, can only be decided by reference to the law applicable in armed conflict and not 

deduced from the terms of the Covenant itself180. 

 

Thus, in light of above-mentioned advisory opinion of the ICJ, IHL serves as lex specialis 

and the provisions of HRL instruments including ICCPR, were to be interpreted on the touch 

stone of the principles of protection provided under IHL. However, in January 2005, the 

famous judgment on IHL of armed conflict in Chechnya was announced by the European 

Court of Human Rights (ECtHR) by applying Human Rights law in the situations of conflict 

sometimes by reconciling between IHL and HRL, sometimes by ignoring IHL and at times 

by applying the principles of HRL in complete disagreement to the provisions of IHL. The 

judgment exclusively dealt with the issues regarding the conduct of hostilities in Chechnya 

and the jurisprudence of this judgment was already applied in Irish Republican Army (IRA) 

and Workers Party in Kurdistan (PKK). Previously, as discussed above, it was generally 

considered that at the outbreak of hostilities, IHL serves as lex specialis, hence, when a state 

needed to use force against a group of people, then the legality or otherwise of said attack and 

ascertaining the violation of the right to life of these people would be exclusively determined 

by applying the relevant principles of IHL and not on the touchstone of protection provided 

under HRL, but this scheme was changed in the  above-mentioned judgment. Although, the 

principles followed by ECtHR were previously applied in the cases of IRA and PKK, but it 

was generally believed that the courts either remained silent regarding the application of HRL 

during hostilities or the rules of HRL were applied due to the reason that the situation in the 

cases of IRA and PKK did not amount to an armed conflict to invoke the application of IHL. 

However, this time by applying the exclusive and express principles of HRL, including those 
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which contradicted the principles of IHL, set another example that HRL is also equally 

applicable in an armed conflict181. 

Another question arising out of the relevant law and remedies provided under 

international law is that how these rights can be enforced or remedies can be availed. In this 

regard, the primary scheme provided under international law is that the first forum to seek the 

same is the municipal law and domestic legal system. International law and international 

forums can be approached in case the remedy provided for the alleged right could not be 

availed under the domestic legal system for one reason or the other. The above-mentioned 

scheme has not only been provided under international law rather has been endorsed. The 

fountain of human rights under modern international law is called Universal Declaration of 

Human Rights (UDHR) and it has been stated in UDHR that “everyone has the right to an 

effective remedy by the competent national tribunal”. Similar provisions can also be seen in 

all other international law instruments and have also been endorsed and interpreted in the 

same manner by international courts and tribunals182. Hence, under HRL domestic remedies 

can be availed by exhausting all the forums available under domestic legal system including 

courts, tribunals, ombudsman etc. 

However, as far as IHL is concerned, case is different with regard to the 

implementation of the same at the domestic level. One of the essential reasons in this regard 

is that not a single remedy is available under Geneva Conventions of 1949 and Additional 

Protocols of 1977 which are considered to be the primary law of IHL. Though, such like 

provision was available in the Hague Convention IV of 1907, which is its Article 3 and read 

that “a belligerent state shall pay compensation for violations of the laws of war and shall be 

held responsible for all acts of its armed forces”. A similar provision has also been inserted in 
                                                           
181 Ibid. 
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the shape of Article 91 in the Additional Protocol and also considered a rule of customary 

international law. Though the rule has included the grievances of individuals as well as states 

but the practice of the judicial as well as non-judicial forums after World War II, has proved 

that the claims of compensation made only by the states are entertained and those made by 

the individuals have been rejected as happened in the Italian Court of Cassation in Soc. 

Timber, Soc. Zeta, Soc. Oblav. Ministeri Esteri e Tesoro. Same was repeated in a number of 

other cases including those of women who were compelled for sexual abuses by the Japanese 

during World War II. Thus, it has become an established principle that individuals are not 

entitled for compensation and the same is the right of the state. The principle has also been 

acknowledged by ICRC in its commentary to GC IV which states that:- 

The Convention does not give individual men and women the right to claim compensation. 

The State is answerable to another contracting State and not to the individual . . . It is 

inconceivable, at least as the law stands today, that claimants should be able to bring a 

direct action for damages against the State in whose service the person committing the 

breach was working183. 

 

However, the principle is with one exception which is illustrated in “Kadi´c v. Karadzi´c”, 

where the US Second Circuit Court held that a suit can be brought by an alien on the basis of 

tort arising out of any violation of Common Article 3 of the Geneva Conventions. But the 

said decision has not been adopted with universality and the prevailing view is in accordance 

with the decisions mentioned above and as narrated in the commentary of GC-IV of ICRC184. 

From the foregoing analysis, it can validly be argued that both the branches of 

international law, namely IHL and HRL compete with regard to the protection of rights of 

people during an armed conflict. However, the standard of protection provided under both 

these branches of law is different. As far as IHL is concerned, it is flexible with regard to the 
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protection of the right to life during an armed conflict. Because strict protection principle is 

not applicable in IHL and it also permits and allows collateral damage occurred during an 

armed conflict in the shape of causalities of protected persons and innocent civilians with the 

only condition that such collateral damage is proportional and not excessive. On the other 

hand, HRL provides strict principle of protection and cares about the life and dignity of 

persons and his or her right to life at the individual level and any loss of life occurred in such 

situation is to be justified on individual basis185. 

Same dispute is with regard to the application of IHL and HRL in their respective 

spheres. Normally, regional courts and tribunals have applied the principles of HRL and 

protected the right of life of individuals in the same manner. While on the other hand, 

international courts and tribunals have applied the principles of IHL treating the same as lex 

specialis. This difference of application with regard to the right to life entails serious 

consequences with regard to the protection of the right to life. International law experts while 

acknowledging this difference with respect to the protection of right life provided under two 

disciplines, have also brought some theories to reconcile the two disciplines. One such theory 

is that both these disciplines of international law would apply on the basis of intensity of 

armed conflict namely ordinary disturbance and law enforcement situations. According to 

proponents of this theory, in the situation of internal and ordinary disturbances, strict 

proportionality principle in accordance with the provisions of HRL will apply. Whereas, in 

the situation of law enforcement matters or during disturbance which leads to an armed 

conflict, principles of IHL involving flexible principle of proportionality would apply. This 

theory is also called “operational theory of lex specialis”186. 
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Having admitted the contradiction between the principles of IHL and that HRL, it has 

also been observed that this conflict is more apparent and often seen in counterinsurgency 

conflicts and operations, particularly in a case where such insurgency leads to an armed 

conflict. Hence, the states need to determine the application of either of these set of rules 

from among the strict proportionality principle of HRL and flexible proportionality principle 

of IHL by way of reconciling both of these set of rules. 

2.2. CURRENT APPROACHES WITH REGARD TO 

RECONCILIATION BETWEEN IHL AND HRL:- 

As already discussed, after having acknowledged the difference between the rules of IHL and 

HRL, the first ever approach adopted with regard to the reconciliation between the two is that 

of ICJ adopted in its 1996 Advisory Opinion on the use of Nuclear Weapons. The Court in 

this respect concluded that a particular loss of life or violation of the right to life as described 

in ICCPR and all other human rights law instruments, can only be ascertained on the basis of 

the law applicable in armed conflict and that in the opinion of ICJ would be IHL exclusively 

while considering the same as lex specialis187. 

Following the decision of ICJ in its advisory opinion, similar approach was adopted in 

Abella Vs Argentina, by Inter-American Commission on Human Rights. The incident took 

place, as mentioned supra, when a group of armed persons attacked a military installation in 

which 42 militants were involved and in response majority of attackers was killed and few of 

them were later on arrested and tortured by the authorities. The commission, in order to 

determine the principle of proportionality, firstly considered, as to whether the attack 

amounted to mere internal disturbance, or involved a non-international or internal armed 
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conflict. According to the Commission, if the attack was mere internal disturbance, then strict 

proportionality principle as prescribed under HRL was to be applied and on the other hand, if 

the same involved an armed conflict, then flexible proportionality principle as prescribed 

under IHL was to be applied. The commission in this regard held that:- 

The American Convention contains no rules that either define or distinguish civilians from 

combatants and other military targets, much less, specify when a civilian can be lawfully 

attacked or when civilian casualties are a lawful consequence of military operations. 

Therefore, the Commission must necessarily look to and apply definitional standards and 

relevant rules of humanitarian law as sources of authoritative guidance in its resolution of 

this and other kinds of claims alleging violations of the American Convention in combat 

situations188. 

 

The Commission, therefore, considered the situation in this case as that of an internal or non-

international armed conflict and applied the flexible proportionality principle of IHL 

accordingly. 

As already discussed, categories of civilians and combatants are not clear under the 

IHL as applicable in NIAC. This lack of clarity under the IHL of NIAC is due to the reasons 

firstly that there is lack of clarity of rebels and it is uncertain as to whether they can be termed 

combatants, and secondly because of lack of consensus and agreement over the definition of 

direct participation in hostilities. According to international law experts, in NIAC, rules of 

HRL provide more clarity with regard to the prevailing situation as compared to the rules of 

IHL. Because under HRL, in NIAC, a state must exhaust all the possible measures to effect 

an arrest before resorting to the use of force and even in the situations where such state does 

not take control of the situation, force should be used in proportionate manner so that the 

rights of protected persons are not affected. While, under the law of IHL as applicable in 

                                                           
188 Evan J. Criddle, “Proportionality in Counterinsurgency: A Relational Theory, Notre Dame Law Review”, 

Vol 87, No, 3 (2012).  
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NIAC, force can be used against combatants and even rebels without having exhausted the 

rest of remedies involving arrest etc189. 

Unlike ICJ’s Advisory Opinion on the use of Nuclear Weapons, in another matter 

before it, namely Palestinian Wall Advisory Opinion, the Court ruled otherwise. In contrast to 

its earlier decision in Nuclear Weapons Advisory Opinion, here the Court considered and 

held that HRL is applicable in the situations of occupation where a state exercises effective 

control over a territory. The experts, however, have given mush importance to the words 

“effective control” as used by the Court in this decision and were of the opinion that the 

application of HRL was conditional upon the exercise of effective control over such territory 

and in the situations where states do not exercise such control, principles of IHL shall 

continue to be applied as lex specialis190. According to the experts, principles of HRL were 

not applied in Fallujja bombings in 2004 because of the lack of effective control of USA over 

the territory.  

On the other hand, many states consider that HRL is applicable in an armed conflict 

irrespective of the fact that the state exercises effective control over a territory or not. Experts 

in this regard referred to a number of General Assembly Resolutions and Tehran Conference 

1968. They also argued that the rules of HRL were applicable in Iraq and Kuwait war of 

1990, Russia did not deny the application of HRL in its attacks over Chechnya, imposition of 

damages on Turley further affirmed that HRL was applicable in the situations of Cyprus as 

                                                           
189 “Expert Meeting on the right to life in armed conflicts and situations of occupation”. 
190 Ibid. 

 



95 
 

determined in Louizidou case by ECHR191. Hence, according to these experts, state practice 

has also proved that HRL is applicable in all the situations of occupation192.  

In order to make the concept of lex specialis and the relationship between IHL and 

HRL more clear, the experts in a meeting went on to explain the application of both these 

branches of law. According to one expert, the Court while acknowledging the application of 

HRL in the situations of occupation, declared IHL as lex specialis, on the basis of difference 

of situation as to whether state exercises effective control over the territory. According to 

some experts, in certain situations, rules of IHL were exclusively applicable, in some other 

situations, rules of HRL were exclusively applicable, while in certain other situations both 

these bodies remained applicable. According to another expert, both these bodies were 

parallel in application during an armed conflict on the basis of “law enforcement model”. 

According to this expert, where a state lacks control due to violence or lack of effective 

control then the rules of IHL were applicable otherwise HRL shall remain applicable. 

According to some of these experts, with respect to the right to life during an armed conflict 

and situations of occupation, IHL clearly displaces HRL. However, this view was criticised 

by other experts who pointed that a law can only be called a lex specialis when there is 

parallel body of law and such body provides more specific and detailed rules as compared to 

the lex specialis193. According to one expert, even at this point, body of international law 

providing more detailed and specific rules was IHL particularly in NIAC and reference in this 

regard was made to Common Article 3 and AP II. However, on the other hand, questions 

were raised in respect of rules of IHL with regard to targeting rebel fighters in NIAC and 

definition of direct participation in hostilities and at this point this expert agreed that the rules 

                                                           
191 Loizidou v. Turkey (Application no. 15318/89) Judgment Strasbourg 18 December 1996, available at 

http://www.jus.unitn.it/download/gestione/marco.pertile/20090331_0614Loizidou_Turkey.pdf, last accessed on 

16-10-2018.  
192 “Expert Meeting on the right to life in armed conflicts and situations of occupation”.  
193 Ibid.  
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of IHL did not provide any details in this regard as compared to the rules of HRL and on the 

same basis other experts were of the view that in such like situations, HRL was to act as lex 

specialis and not IHL. The experts, who supported this stance, came up with a practical 

example of targeting a rebel fighter at the time of his shopping in a super market. The experts 

agreed that according to the “law enforcement model”, he can be targeted as long as he is 

actively participating in hostilities. But according to general principles of IHL, said rebel can 

be targeted on the basis of his membership alone and the only question involved is with 

regard to his status as to whether he is directly participating in hostilities or otherwise. On the 

other hand, according to strict proportionality principle of HRL, that rebel cannot be targeted 

unless and until all the possible measures with regard to his arrest have been adopted and 

deemed to be ineffective194. 

Hence, from the foregoing analysis it is clear that the theory of lex specilis was 

applied as a sacred theory in the situations of armed conflict because of the principles that lex 

specialis derogate lex generali, meaning thereby that the special law overrides general law, 

because the principles of IHL provide more specific rules with regard to the conduct of 

hostilities during an armed conflict. The rules provided under HRL are vague in this regard, 

because they do not provide more specific rules with regard to the conduct of hostilities 

during an armed conflict. Hence, on the basis of the same, in accordance with the 1996 

Advisory Opinion of the ICJ on the Legality of Threat and Use of Nuclear Weapons, it has 

been validly concluded that the provision of the right to life as mentioned in Article 6 of 

ICCPR, though acknowledged, would be interpreted in accordance with the law applicable 

during armed conflict which is IHL.  However, the concept was overturned by the 

jurisprudence adopted by ECtHR in the cases pertaining to disputes of Ireland and Turkey. In 

this regard, it was generally understood that not applying the principles of IHL in these 
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situations might be the result of not considering the prevailing situations in these cases as that 

of armed conflict. But the situation was further changed when the ECtHR ruled in Chechen 

cases, where it not only exclusively applied the principles of HRL by excluding the principles 

of IHL, rather sometimes applied HRL in a manner which was explicitly in contradiction of 

IHL195. 

The jurisprudence with regard to the application of the Principles of IHL and HRL is 

different in ECHR as compared to other human rights law instruments. The reason of this 

difference is that the ECHR includes the provision of derogation from the right to life in 

respect of the loss of life accruing as a result of lawful acts of war unlike all other human 

rights law instruments which do not provide any such derogation. The logic behind inclusion 

of such provision of derogation in ECHR seems to be based upon the fact that the drafters of 

ECHR already predicted that in case of non-inclusion of such provision, state would have 

recourse to the principles of IHL, using them as a tool to justify the use of force in the 

situations of exigencies resulting in loss of human life. Russia, Turkey and the United 

Kingdom have already taken the plea of Article 2(2) (a) of ECHR regarding the derogation of 

human right to life in the situations of exigencies. Although, the power to derogate from the 

right to life under ECHR was inserted because of the reason that the courts should not resort 

to the principles of IHL as lex specialis, but even then it is seen that ECtHR has applied the 

IHL as lex specialis till the findings in Chechen cases wherein the application of IHL was 

entirely excluded. It was further debated as to whether the ECtHR has committed any wrong 

in respect of application of HRL exclusively, while totally ignoring the principles of IHL in 

contradiction of earlier settled theory of lex specialis. The above-mentioned ambiguities lead 

the international community think about the applicable law during armed conflict, 

                                                           
195 Abresch , A Human Rights Law of Internal, Armed Conflict, 742. 
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necessitating the harmonization of the principles of IHL and HRL with regard to their 

application in the law of armed conflict196. 

Specialty of IHL with regard to its application in IAC can be admitted because GC’s 

read with AP I provide detailed rules in respect of protection of life and property of civilians 

without any discrimination on the basis of race, colour, sex or religion. But the same is not 

true with regard to its application in NIAC. Under the law of IHL in NIAC, the primary 

provision is Common Article 3, read with AP II. Common Article 3 consists of 262 words 

and for the analysis of its application during NIAC, the same is reproduced hereunder for the 

ease of reference:- 

Article 3: 

Persons taking no active part in the hostilities, including members of armed forces who 

have laid down their arms and those placed hors de combat by sickness, wounds, detention, 

or any other cause, shall in all circumstances be treated humanely, without any adverse 

distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other 

similar criteria. To this end, the following acts are and shall remain prohibited at any time 

and in any place whatsoever with respect to the above-mentioned persons: 

a) Violence to life and person, in particular murder of all kinds, mutilation, cruel 

treatment and torture; . . . 

d) The passing of sentences and the carrying out of executions without previous 

judgment pronounced by a regularly constituted court, affording all the judicial 

guarantees which are recognized as indispensable by civilized peoples197. 

 

Apart from above-mentioned Common Article 3, though AP II provides some details 

regarding the protection of civilians and their humane treatment but that is limited to the 

extent of civilians, thus excluding the protection of life of combatants and that too in general 

terms not providing any specific protection with regard to the right to life of civilians. 

On the other hand, unlike all other human rights law instruments, ECHR provides 

detailed rules regarding the protection of the right to life198. 

                                                           
196 Abresch , A Human Rights Law of Internal, Armed Conflict, 742.  
197 Article 3, Common to Geneva Conventions 1949.  
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From the above-mentioned analysis of Common Article 3 and Article 2 of ECHR, it is 

abundantly clear that at least with regard to protection of the right to life during internal 

armed conflicts, rules of ECHR are more specific and detailed as compared to IHL as 

applicable in internal armed conflict. Hence, the ECHR has provided effective remedy and 

solution to the problem with regard to the harmonization of the principles of IHL and HRL, 

by inventing “human rights law of armed conflict”199. 

Furthermore, the difference between these two branches of law is primarily based 

upon the fact that IHL primarily deals with the rights and obligations of the states except AP 

II wherein certain obligations have been imposed upon the groups and non-state actors, while 

HRL on the other hand primarily deals with the rights and duties of individuals. Hence, under 

HRL, rights do not belong to the sovereign states rather they belong to individuals. The 

theory is based on the point that even at the times of war, though primarily states are bound to 

follow the principles of international law, but during such war, human rights of individuals 

including the right to life is also violated, the protection of which is also the duty of states as 

well as other groups200. Therefore, application of HRL during war is also recognized because 

in one way or the other, both the branches including IHL and HRL override each other. 

Another aspect with regard to the harmonization of these two branches is that IHL is 

applicable only in armed conflict, whereas HRL is applicable during an armed conflict as 

                                                                                                                                                                                     
1. Everyone’s right to life shall be protected by law. No one shall be deprived of his 

life intentionally save in the execution of a sentence of a court following his 

conviction of a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this article 

when it results from the use of force which is no more than absolutely necessary: 

a) In defence of any person from unlawful violence; 

b) In order to effect a lawful arrest or to prevent escape of a person 

lawfully detained; 

c) In action lawfully taken for the purpose of quelling a riot or 

insurrection.  
199 Abresch , A Human Rights Law of Internal, Armed Conflict, 743-48. 
200 Brigety II, “Human Rights in Armed Conflict”, 138-39. 
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well as outside an armed conflict. HRL treaties including ICCPR and ICESCR are applicable 

in all times irrespective of the situation being an armed conflict and states are bound to 

protect the rights guaranteed under these treaties and conventions including the right to life 

without any discrimination on the basis of race, colour, region and religion. However, 

derogation or limitation of these rights is possible with the condition that such derogation or 

limitation has been allowed under such treaty or convention. One such example is as 

mentioned above, Article 2 and 15 (2) of ECHR, which restricts the scope of the right to life 

in case of violation of the same as a result of lawful acts of war. Thus in the case of ECHR, 

harmonization between IHL and HRL took place in the same treaty i.e. ECHR. However, 

sometimes, such harmonization becomes possible not within the same treaty rather by 

harmonizing two different provisions, contained in two different international law 

instruments or treaties, being part of two different disciplines of international law. Such 

example can been seen in Nuclear Weapons Advisory Opinion of ICJ, wherein upon the 

argument rendered by some states that the use of Nuclear Weapons violates the right to life as 

prescribed under Article 6 of ICCPR, the Court held that since Article 6 does not mention the 

use of Nuclear Weapons or such like war, hence, the limitation with regard to the right to life 

as mentioned in Article 6 by the use of word “arbitrarily” would be interpreted in light of the 

law applicable in armed conflict, which in Court’s opinion was IHL. The Court in this regard 

held that:- 

The protection of the International Covenant on Civil and Political Rights does not cease in 

times of war, except by operation of Article 4 of the Covenant whereby certain provisions 

may be derogated from in a time of national emergency. Respect for the right to life is not, 

however, such a provision. In principle, the right not arbitrarily to be deprived of one’s life 

applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then 

falls to be determined by the applicable lex specialis, namely, the law applicable in armed 

conflict which is designed to regulate the conduct of hostilities. This whether a particular 

loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary 

deprivation of life contrary to Article 6 of the Covenant, can only be decided by reference 
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to the law applicable in armed conflict and not deduced from the terms of the Covenant 

itself201. 

 

Here, the Court though considered IHL to be lex specilis, but the experts differed in their 

opinions as to what was meant by lex specialis. Some of the experts were of the view that 

the Court considered IHL as the only law applicable in an armed conflict on the basis of 

principle that the special provision overrides the general provision. However, certain other 

experts opined that the Court did not exclude the application of HRL during armed 

conflict as HRL is applicable in all times. They also referred to the General Comments 29 

and 31 of Human Rights Committee, wherein it was specifically provided that HRL is 

applicable in an armed conflict and IHL does not replace the application of HRL. In 

General Comment No. 31, the Human Rights Committee held that:- 

The Covenant applies also in situations of armed conflict to which the rules of international 

humanitarian law are applicable. While, in respect of certain Covenant rights, more 

specific rules of international humanitarian law may be specially relevant for the purposes 

of the interpretation of Covenant rights, both spheres of law are complementary, not 

mutually exclusive202. 

 

Later on, ICRC study on customary international law also concluded that HRL shall remain 

applicable during an armed conflict. However, this view has been criticised and objected to at 

times by various states and most of the times by Israel and USA. This is the reason that 

concrete rules with regard to the application of HRL are required to be framed and 

interpretation with regard to the of the term “lex specialis” is also required to be clarified for 

the protection of the right to life of human beings203. 

As already discussed, the approach of ECtHR is much clearer than the ICJ, because 

the Court has clearly applied the provisions of ECHR, thus bypassing all other laws including 

IHL. Although, ICJ in Nuclear Weapons and Palestinian Wall advisory opinions has clearly 

                                                           
201 Ilaria Bottigliero and Dorien van Veelen, “The right to life in internal armed conflict: a study of the Chechen 
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declared the IHL as lex specialis but according to the legal experts, the same was to the extent 

of international armed conflict and not internal armed conflict, because according to these 

experts, law of internal armed conflict does not provide more detailed rules with regard to the 

protection of life during hostilities as compared to HRL. In this regard, the experts have 

referred the provisions of Common Article 3 and AP II and concluded that Common Article 3 

is much more general and vague provision with regard to the protection of protected persons 

during NIAC and on the other hand, AP II contains only one provision in this regard, hence, 

law of internal armed conflict cannot be said to be more specific than HRL on the issue, 

hence, principle of lex specialis derogates lex generali does not apply in the case of NIAC204. 

But the question is that admittedly, difference exists between the protection provided under 

IHL and HRL, hence, is it not illogical that we apply IHL as lex specialis in IAC and apply 

HRL in NIAC? 

One argument in response of this situation by an expert was that to gain the character 

of lex specialis, more detailed and specific rules is not a requirement, rather it is sufficient 

when a law has been designed to be applied in a given situation. However, this view was 

criticised on the ground that if the standard of protection is ignored and a special law is 

applied in its strict sense, while ignoring the fundamental principle of protection, and 

knowing that comparatively better protection is available in another legal system, then the 

fundamental principle of IHL itself would be violated. In this regard, the critics have relied 

upon the Commentary of AP II by Bothe, which states that:- 

Protocol II should not be interpreted as remaining behind the basic standard established in 

the Covenant (on Civil and Political Rights). On the contrary, when Protocol II in its more 

detailed provisions establishes a higher standard than the Covenant, this higher standard 

prevails, on the basis of the fact that the Protocol is "lex specialis" in relation to the 

Covenant. On the other hand, provisions of the Covenant which have not been reproduced 

in the Protocol which provide for a higher standard of protection than the protocol should 

be regarded as applicable irrespective of the relative times at which the two instruments 

came into force for the respective State. It is a general rule for the application of concurrent 
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instruments of Human Rights – and Part II "Humane Treatment" (of Protocol II) is such an 

instrument – that they implement and complete each other instead of forming a basis for 

limitations205. 

 

Another solution suggested for the problem is that instead of having recourse to HRL and 

instead of declaring IHL lex specialis, principles of customary international law should be 

applied to fill the existing gap. However, it has also been noted that as long as principles of 

customary international law are applied, application of HRL is excluded and as long as HRL 

remains applicable, principles of customary international law are excluded. This lead Abresch 

to conclude that in this scenario, customary international law and HRL are two competing 

factors with regard to the protection of right to life as well as any other kind of protection 

provided during an armed conflict206. 

It is also observed that from the decisions of ECtHR, it is clear that the Court has not 

declared IHL as a source of law while dealing with the cases coming before it. The Court 

though adopted the terms used in IHL such as indiscriminate attacks, military necessity etc. 

but IHL as a whole has not been taken as a source of law. However, somewhat different view 

was adopted and IHL was directly referred by the Court in the cases of Isayeva, Yusupova 

and Bazayeva. In these cases, reports were submitted by an American based NGO namely 

“Rights International”, wherein direct reference was made to Common Article 3. The Court 

though not referred this Article in its judgment but has based the decisions on customary 

international law while considering the same as a source of law. Thus, decision in these cases 

is very important in respect of application of more appropriate law in the situations, where 

different remedies are provided by different laws. Protection provided in these cases is 
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considered to be effective, but details and other aspects of these cases will be discussed in the 

following paragraphs207. 

2.3. PRINCIPLE OF PROPORTIONALITY:- 

While dealing with the cases of Chechnya, ECHR held that the prevailing situation in 

Chechnya called for taking exceptional measures and even justifications were given in 

respect of use of lethal force against the insurgents. However, in certain cases, the Court also 

held that justification in respect of excessive or lethal force does not mean that such force can 

be used without any limitations, rather the states as well as other groups are bound to comply 

with the measures necessary to be taken in respect of means and methods of warfare 

prescribed under international law. In the cases of Isayeva, Yuspova and Bazayeva, the Court 

held that the use of powerful and lethal weapons in these cases and bombings at the main 

roads led to the danger to the civilian population, which in no case can be justified. This leads 

us to the conclusion that even when a legitimate target is being achieved through the use of 

lethal force, states are duty bound to take care regarding the civilian objects and civilian 

population. In this regard, it was held that the following principles are required to be followed 

for the protection of the right to life and for compliance of the principle of proportionality:-  

 The principle of proportionality that prohibits attacks that are expected to cause 

excessive suffering in relation to the anticipated military advantage. 

 The obligation on parties to the conflict to take constant care to spare the civilian 

population and civilian objects and to avoid or at least minimize incidental loss of 

civilian life208. 

 

It was argued by one of the experts in a meeting in Geneva on IHL that the standard of 

proportionality under IHL is different as compared to HRL, because according to him, HRL 

primarily deals with the protection of the right to life while determining the standard of 

proportionality, while on the other hand, IHL primarily deals with the objective and 

                                                           
207 Abresch , A Human Rights Law of Internal, Armed Conflict, 743-48.  
208 Ibid.  



105 
 

comparative loss of human life and causalities while achieving such objective. But this view 

was criticised by other legal experts who were of the opinion that no such difference exists 

and both of the branches of international law apply the principle of proportionality on equal 

basis. 

2.4. PROHIBITION OF INDISCRIMINATE ATTACKS:- 

Indiscriminate attacks are also prohibited under IHL as well as HRL, and such attacks have 

been considered the violation of international law under both of the disciplines. It was held in 

Isayeva case that while launching an attack, every state is duty bound to take into 

consideration that the weapons used in an attack are not of a nature which may result into 

indiscriminate loss of life. Civilian population and protected persons should be evacuated 

from the area where such an attack is being launched and if no such measures have been 

adopted then the same would mean that the requisite care under the law has not been taken by 

the state launching such an attack. In this regard, the ECtHR in Isayeva case held that:- 

Using this kind of weapon in a populated area, outside wartime and without prior 

evacuation of the civilians, is impossible to reconcile with the degree of caution expected 

from a law-enforcement body in a democratic society209. 

 

Hence, in accordance with the verdict of Isayeva case, even if the situation prevailing in an 

area calls for adopting exceptional measures including the use of lethal force, the state or 

authority using such force is duty bound to adopt the above-mentioned measures prior to 

launching such an attack, failing which would amount to violation of the principles of IHL as 

well as those of HRL. 

2.5. CONSTANT CARE AND CAUTION WITH REGARD TO THE 

PROTECTION OF CIVILIAN LIFE:- 

It was also held in the cases of Isayeva, Yusupova and Bazayeva that the states launching an 

attack are duty bound to take constant care and caution with regard to protection of civilian 
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life prior to launching of an attack and in case of any such danger with regard to loss of 

civilian life, such attack is required to be suspended till the protection of civilians and 

protected persons is ensured. The following principles have been laid down in light of the 

verdicts in the above-mentioned cases:- 

 

 The obligation on parties to the conflict to take constant care to spare the civilian 

population and civilian objects and to avoid or at least minimize incidental loss of civilian 

life.  

 The obligation on parties to the conflict to verify that targets are military objects and to 

assess whether or not an attack on such an object would cause incidental loss of civilian 

life.  

 The obligation to cancel or suspend an attack, if excessive loss of civilian life may be 

expected.  

 The obligation upon the parties to the conflict to give effective advance warning of attacks 

that might affect the civilian population.  

 The obligation to remove civilian persons and objects from the vicinity of military 

objectives210. 

 

These principles should be followed prior to launching of an attack in cases where use of 

lethal force is otherwise permitted.  

2.6. PROHIBITION OF MURDER AND ENFORCED 

DISAPPEARANCE:- 

The prohibition with regard to murder and enforced disappearance of civilians, protected 

persons and hor da combat was also discussed in the above-mentioned cases which include 

Isayeva, Yusupova and Bazayeva. After filing of complaints by the relatives of murdered and 

disappeared persons, the Court has set an important principle that if any such missing person 

was last seen in the hands of state authorities, then the responsibility of his murder or 

enforced disappearance would exclusive lie upon the state. It was also held that in light of the 
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principles of IHL and HRL, killings of hor da combat is prohibited and enforced 

disappearance is also prohibited211. 

2.7. SOURCES OF IHL AND HRL:- 

As has already been discussed, both the disciplines of international are aimed to protect the 

life, dignity and all other rights of all the persons in accordance with law. It has also been 

settled that HRL is applicable in all the times including peace as well as armed conflict, while 

IHL on the other hand is applicable only in the situations of armed conflict. Since the primary 

intent of both these disciplines is quite similar, which is the protection of human rights of 

human beings, hence accordingly, sources of both these disciplines are also quite similar as 

both of them are based and derive their principles from certain international treaties which are 

aimed to protect the rights of vulnerable people whether in times of war or peace and these 

treaties are further complemented by customary international law. Both these disciplines also 

have a close relationship with international criminal law (ICL), because most of the violations 

of the provisions of IHL and HRL constitute a crime under international criminal justice 

system (ICJS), as appears from the provisions of Rome Statute of International Criminal 

Court (ICC)212. 

2.8. BASIC PRINCIPLES OF PROTECTION:- 

As discussed above, the primary aim of both the branches of international law, namely IHL 

and HRL is to protect the rights of human beings. Although, the nature of rights granted 

under both these branches is different but intent is similar. HRL is primarily based upon the 

theory of protection of the rights of all human beings irrespective of their race, sex, colour, or 
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religion while at the same time imposes duties upon the states to honour and protect these 

rights. IHL, on the other hand deals with the rights of people during armed conflicts. Though, 

IHL not entirely prohibits the use of force but imposes limitations for the use of force thereby 

drawing a balance between the protection of humanity and military necessity. 

The primary scheme provided under both of the branches is that the rules of IHL were 

formulated with the objective intent which primarily impose duties upon states and armed 

groups and require them to refrain from the violations mentioned in the instruments of IHL. 

While the rules of HRL were formulated with a subjective intent, which requires the state 

parties to come forward and respect the rights of individuals as narrated in the treaties on 

HRL. However, the later scheme adopted in respect of IHL also indicates that subjective 

intent has not only been introduced under IHL rather the same has been incorporated in 

various instruments. For instance, it has been acknowledged that it is the right of the persons 

whose liberty has been curtailed as a consequence of armed conflict to take relief and to have 

access to information about their families. Furthermore, United Nations General Assembly 

(UNGA) has formulated the rules of conduct for state officials and among them “the Basic 

Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted at the 

Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders 

in 1990” lays down clearly that:- 

The “authorities must respect when using force in order not to infringe the right to life, and they 

direct, inter alia, law enforcement officials to “give a clear warning of their intent to use 

firearms, with sufficient time for the warning to be observed, unless to do so would unduly 

place the law enforcement officials at risk or would create a risk of death or serious harm to 

other persons, or would be clearly inappropriate or pointless in the circumstances of the 

incident”213. 

Hence, it can safely be concluded that presently, there is no restriction about using the 

scheme of subjective intent with regard to the protection of the rights of human beings under 
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both of the branches because they are being harmonized on the ground that both are primarily 

aimed at the protection of the rights. 

2.9.  COMPARISON OF PROTECTION:- 

While comparing the protection of rights as envisaged under IHL and HRL, it reveals that the 

protection under both of these disciplines is quite different. HRL covers all the political, 

economic and cultural rights, while the scope of protection of human rights under IHL is 

narrow. IHL deals with limited human rights such as the right to life, right to security and 

food and general protection. Detailed human rights such as right to information, right to 

freedom of speech and right to employment, irrespective of the fact whether they are political 

in nature or social, are not dealt with under IHL, rather they exclusively fall within the 

domain of HRL214. 

The primary responsibility accruing from the human rights is to respect, protect and 

fulfill the obligations in respect of these human rights. However, the concept of respect, 

protection and fulfillment is more often used under HRL instead of IHL. The difference is 

based upon the fact that some of these rights pose only positive obligations and some others 

only negative obligations and those are mostly included in IHL. In ordinary circumstances, 

all the human rights under HRL include both positive as well as negative obligations (i.e. 

include acts and omissions). While the rights mentioned under IHL, mostly include negative 

obligations (i.e. omissions). But as discussed above, in the present scenario there remains no 

difference between the two branches as they include both these characteristics, i.e. positive as 

well as negative rights215. 

The obligation to respect a right under HRL, include the measures taken by the state 

not to create any hindrance in the exercise of the right by the people. For instance, in respect 
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of right to food and right to shelter, state is duty bound to respect these rights in a way that no 

limitation or hindrance is created in respect of these rights. As far as IHL is concerned, it also 

includes the obligation to respect the rights guaranteed under IHL in a way that without any 

discrimination every body is free to exercise the rights available under IHL. As far as the 

obligation to protect is concerned, under HRL, state is duty bound to take all those measures 

which are necessary to protect the human rights including coercive measures against those 

who create hindrance in respect of these rights. Same obligation is also available under IHL, 

which imposes obligation on the states to take measures against any violation in respect of 

rights guaranteed under IHL irrespective of the fact whether the threat to such violation has 

been imposed by states or individual groups. Lastly, fulfillment of international obligations 

requires the states to take measures in this regard and that too under both these branches of 

law including those legislative, administrative, budgetary and judicial. Under HRL, for 

instance, Committee on Economic, Social and Cultural rights has clearly held that obligation 

to protect the right to employment includes the obligation to take measures to make every 

person capable for employment. Under IHL on the other hand, it is the obligation of states to 

take measures in respect of food, hygiene and medical facilities in respect of persons in the 

hands of occupying power216. 

One such example combining the three types of obligations has been provided in 

respect of right to adequate food. In respect of this right, states are at first instance duty 

bound to make sure that no hindrance is created in respect of exercise of this right. Protection 

here means to ensure that no person is deprived of his or her access to adequate food and 

finally, obligation to fulfill includes both the obligations to facilitate and provide adequate 

food. State is bound to facilitate in a situation where it is necessary to ensure the access of 

adequate food to ordinary people and the state must take measures in this regard, and where 
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people cannot have access to adequate food then it is the duty of the state to provide them 

adequate food. In respect of IHL, right to education includes all these phases. In the first 

phase, states must ensure that schools and educational institutions are not attacked. In the 

second phase of protection, it is the obligation of states to facilitate them to be able to 

contribute for the educational system of enemy and at the last resort, obligation to fulfill 

includes, where the institutions and facilities available are inadequate, to fulfill the 

inadequacy in this regard217. 

2.10.  DUTY BEARERS UNDER IHL AND HRL:- 

Under IHL as well as HRL, rules are different with regard to duty bearers in respect of 

obligations contained under both these branches of law. However, despite of these 

differences, there are certain similarities as well between the two systems and before going to 

explain the differences, it will be appropriate to highlight the similarities. 

One such similarity between the two systems is that as both are tasked with to protect 

the rights of human beings, hence, both these branches impose obligations upon the states and 

international organizations, which are the primary subjects of international law, as well as 

non-state actors which are the secondary subjects of international law. However, the way of 

imposing these obligations might differ under the two branches of international law. 

Secondly, as discussed earlier, respect, protection and fulfillment of responsibility under 

international law includes both positive obligations i.e. to do something as well as negative 

obligations i.e. to refrain from doing something and both these branches include positive as 

well as negative obligations towards the duty bearers in light of the relevant law and rules 

prescribed in this regard. Subjects of both these branches are also almost similar and almost 

similar obligations have been imposed upon them. Therefore, it seems necessary to discuss 

the subjects of these branches separately. 
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2.10.1. STATES:- 

International law recognizes the states and international organizations as primary subjects of 

international law. States become bound under IHL as well as HRL after ratifying the treaties 

which include international obligations under the above-mentioned provisions of 

international law and customary international law. Moreover, according to Article 18 of the 

Vienna Convention on the Law of Treaties, it has been provided that even in the event where 

a state has signed and not ratified a treaty, that state is bound to act in accordance with the 

provisions of that treaty and not to act in a way which defeats the fundamental object of the 

treaty. Rights available under HRL contain a wider range and vary from the right to life to the 

right to education and employment. IHL on the other hand, exclusively deals with the rights 

available during an armed conflict. The right to life is available under both the branches of 

law and is applicable during and outside an armed conflict. Moreover, states, international 

organizations as well as groups and non-state actors are bound to protect the right to life 

particularly if the groups and non-state actors have been given power by the states to 

administer a territory, because the same has not only been included in the primary 

international Conventions, Covenants and Treaties, rather the same is part of customary 

international law218. 

2.10.2. NON-STATE ACTORS:- 

Although, international law in general is mostly concerned with the states and regulates the 

relations between the states or at the maximum include international organizations, but recent 

developments in different fields of international law have also included many others as its 

subjects, including individuals and non-state actors. Hence, unlike public international law, 

IHL and HRL deal with individuals as well as non-state actors. This is due to the reason that 

individuals as well as non-state actors are being held accountable for violations under these 
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disciplines. ICL also holds the individuals as well as non-state actors liable for war crimes, 

crimes against humanity and genocide219. 

With regard to IHL while dealing during NIAC, as has already been discussed, it 

applies to non-state actors and other groups in the shape of Common Article 3 and AP II, 

where applicable. Moreover, customary international law also makes the groups and non-

state actors liable and in this sense, there is no difference between IAC and NIAC220. 

As far as HRL is concerned, the primary approach in this regard is that primarily HRL 

deals with the obligations of states, however, circumstances may arise where it imposes 

obligations on non-state actors as well. For instance, in a number of SC resolutions, non-state 

actors have been held liable under the provisions of IHL as well as HRL. For instance, 

“Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions”, in respect of its 

mission conducted in Sri Lanka has reported that although the LTTE, being non-state actors 

are not party to, and being so, are not bound under the provisions of ICCPR, but having 

universally binding effect are bound under the provisions of UDHR. This approach was 

further adopted by a group of four members who were holding special procedure mandate in 

their mission to Lebanon and Israel that the SC in a number of resolutions has called upon the 

groups to abide by the provisions of IHL and HRL. Hence, it was suggested that these groups 

be called to abide by international norms and obligations, which exercise a significant control 

over a territory and are having a political structure221. 

Thus, it is clear that in one way or the other, IHL as well as HRL deal and include not 

only the obligations of states rather of non-state actors and groups as well. HRL also confers 

rights upon the non-state actors with regard to their obligations in respect of the protection of 

human beings and the only condition in this regard is that they exercise sufficient control 

over the territory. Moreover, acceptance of HRL obligations by the non-state actors during 
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armed conflicts, amounts to the recognition of these conflicts by them, in absence of which 

right holders under HRL would lose their protection during armed conflicts. Hence, it has 

been established that non-state actors are bound by international norms during armed 

conflicts as is the case in IHL222. Moreover, obligations imposed upon armed groups and non-

state actors will become more clear from the following instances. 

According to Article 4 of the “Optional Protocol to the Convention on the Rights of 

the Child” it has been provided that employment and engagement of children in an armed 

conflict is prohibited. This Article further imposes obligations on armed groups in respect of 

involvement of children in an armed conflict. It has also been done by the Committee on the 

Rights of the Child, in its concluding observations of 2001, holding that the armed groups 

and private military companies are liable for the violations committed in respect of the 

Convention on the Rights of the Child in context of armed conflict223. 

Emphasis in respect of obligations under IHL and HRL has been made by the Organs 

of the United Nations on a number of occasions. For instance, the SC in its resolution 1564 

(2004) stated that Sudanese rebels are bound to take all necessary measures to respect IHL 

and HRL. Moreover, in 2005, though Communist Party of Nepal-Maoist welcomed the 

United Nations Human Rights Field Operation in Nepal, but later on findings were given that 

the party did not fulfill its obligations towards the respect of human rights as some rights 

were restricted. Another example is that in El Salvador, one of the groups namely “Frente 

Farabundo Martípara la Liberación Nacional, entered into agreement with the government 

in respect of human rights and the agreement was also signed by the United Nations 

Secretary General224. 

However, fixation of responsibility of non-state actors does not mean that states are 

not responsible in this regard. Rather it has been observed that at a number of occasions, 
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when any violation in respect of IHL and HRL is committed by some non-state actors, states 

also become responsible in certain circumstances and according to the experts, these 

circumstances include when:- 

The group has been empowered by the law of that State to exercise elements of the 

governmental authority;  

The group is in fact acting on the instructions of, or under the direction or control of, 

the State in carrying out the conduct;  

The group has violated international legal obligations and subsequently becomes the 

new Government of the State;  

The group has violated international legal obligations and subsequently succeeds in 

establishing a new State in part of the territory of a pre-existing State or in a territory 

under its administration225. 

 

Therefore, from the aforementioned parameters it is abundantly clear that if non state 

actors provide aid or support of a state during an armed conflict, then that state, apart from 

its own responsibilities, is responsible for the acts of these non-state actors. 

Moreover, in case even these non-state actors neither have any nexus with any 

state nor with any armed group, even then they are responsible under the provisions of 

ICL with regard to their acts committed during an armed conflict226. Hence, from the fore-

going discussion, it has been clearly established that non-state actors are bound under IHL 

as well as HRL to respect and protect all human rights, including the right to life. 

2.10.3. UNITED NATIONS PEACEKEEPING MISSIONS:- 

Another question is as to whether the forces operating under the umbrella of the United 

Nations are bound by the rules of IHL? Answer is yes. Because these members being 

personnel and acting under the authority of the United Nations during an armed conflict, 

become a party to that armed conflict and are responsible to observe all the rules of IHL as 

is the case with any other party to an armed conflict. In this regard, “the Secretary-

General’s Bulletin on observance by United Nations forces of international humanitarian 
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law” includes summarily many rules of IHL instructing the United Nations forces to 

observe all these rules while engaged in armed conflict. Moreover, “the Convention on the 

Safety of United Nations and Associated Personnel” was adopted by UNGA in 1994, and 

Article 20 of the same provides that:-  

[n]othing in this Convention shall affect: (a) [t]he applicability of international 

humanitarian law and universally recognized standards of human rights as contained in 

international instruments in relation to the protection of United Nations operations and 

United Nations and associated personnel or the responsibility of such personnel to respect 

such law and standards227. 

As far as HRL obligations are concerned, the Human Rights Committee has stated that under 

Article 2, Paragraph 1 of ICCPR, states parties are bound to respect and to ensure the rights 

provided under the Covenant, regardless of their application within the territorial limits of a 

state or outside its territorial limits, including cases where power or effective control was 

obtained outside the territorial limits of a state, while acting under the auspices of any 

international body including the international peacekeeping or peace enforcement operations 

of the United Nations228. 

Therefore, from the abovementioned analysis it has become crystal clear that both the 

branches of international law IHL and HRL are primarily aimed to protect the human rights 

of all the human beings including the right to life. It is also clear that rules of IHL and HRL 

are applicable to the states and international organizations operating under the United Nations 

in peacekeeping and peace enforcement operations. Acting under the umbrella of the United 

Nations upon the resolution passed by the UNGA or UNSC is not an excuse to ignore and 

violate the rights provided under IHL and HRL, because the primary purpose of these bodies 

is to protect the humanity and not to violate their rights. Hence, all such activities even 

carried out for the maintenance of peace under an international obligation, such as upon a 
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resolution passed under chapter VII of the Charter of the United Nations, must be consistent 

with the rules of IHL and HRL. However, at times it might be argued that the SC may 

derogate from certain obligations of IHL and HRL, as provided under Article 103 of the UN 

Charter, but all such derogations must be explicit and must be consistent with the objectives 

provided in the Charter. Moreover, the obligations of IHL and HRL also include the armed 

conflicts and operations which though are not conducted under the United Nations, but have 

been approved by some international body or any other authority authorized in this regard. 

Hence, it is now clear that the obligations as provided under IHL and HRL in respect of the 

protection of the human rights in general and the right to life in particular are binding in all 

the situations of an armed conflict irrespective of the fact that the same are being carried out 

under any authority of international bodies or otherwise. 

2.10.4. INTERNATIONAL ORGANIZATIONS:- 

Another issue is as to whether international organizations are bound under the obligations of 

IHL and HRL. It is time and again argued that since these organizations are not parties to 

main treaties of IHL and HRL, hence, there is no practice with regard to their obligations 

under IHL and HRL. However, it is also argued that though these organizations are not 

parties to the international treaties of IHL and HRL, but their states are parties and the 

obligations of the state parties also extend to the organizations operating therein. Later 

contention is also supported with the argument that the customary international law 

applicable in respect of these organizations is the same as applicable on the sates. Moreover, 

the ECtHR has held in the case of Behrami V France that the obligations provided under 

human rights treaties are binding on the international organizations and if violations in this 

regard are committed by such organizations, then they may be subjected to accountability. 

However, the decision was subjected to criticism and it was suggested to review the same in 
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future. It is also noteworthy that the largest international organization is the UN which has 

included obligations in respect of IHL and HRL. The purpose for the establishment of the UN 

has been given to be the protection of the rights of the human beings. United Nations calls 

upon the state parties to ensure higher standard of protection in respect human rights. UN also 

calls upon the state parties to observe all the obligations provided under IHL and HRL in 

respect of maintenance of peace and peacekeeping missions and to ensure accountability in 

respect of any violation committed in this regard229. So, it is established that international 

organizations are also bound under the provisions of IHL and HRL. 

2.11. CONCURRENT APPLICATION OF IHL AND HRL:- 

From the above stated facts, it can safely be deduced that concurrent application of IHL and 

HRL is possible but for their concurrent application, certain conditions are necessary to exist. 

As has already been discussed, IHL is applicable during armed conflict and HRL is primarily 

applicable in all other situations beyond an armed conflict but now the prevailing view has 

been settled that HRL is also applicable during an armed conflict. Armed conflict has been 

defined earlier and it is also important to note that IHL is not applicable in all types of armed 

conflicts, rather is only applicable in the armed conflicts which fulfil the conditions 

prescribed under international law which have been discussed above in details. Certain other 

conditions also exist where IHL becomes applicable beyond an armed conflict, because IHL 

imposes certain obligations on the states to take certain measures prior to commencement of 

armed conflict and at times at the end of armed conflict. Pre armed conflict measures include, 

obligations of the state to give necessary trainings on IHL to the members of armed forces, to 

teach IHL to the civilian population, to take legislative measures to include all the grave 

breaches of IHL as crimes under the domestic law. Post armed conflict obligations of a state 
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include its obligation to prosecute the war criminals and persons including the members of 

armed forces who have committed any such violation of IHL, exercising universal 

jurisdiction i.e. irrespective of the nationality of the offender and the state where the crime 

has been committed230. In this regard, Article 2, Common to the Geneva Conventions 1949, 

prescribes the situations where the Conventions are applicable231. 

Moreover, AP 1 further extends the application of the Conventions to the situations 

where peoples are fighting against colonial or alien occupation, or against a racist regime for 

their right of self-determination. In this regard, Article 1 of AP 1 states that it shall apply on 

the situations which include “armed conflicts in which peoples are fighting against colonial 

domination and alien occupation and against racist regimes in the exercise of their right of 

self-determination”232. 

Therefore, presently the application of the Geneva Conventions has been extended 

over a war or any kind of armed conflict between two or more high contacting parties and 

also over a territory where its people are fighting against colonial regime, alien occupation or 

racist or any other regime for their right of self-determination.  

Although the situations mentioned above have been prescribed, where Geneva 

Conventions are applicable, however, the primary criteria for the application of IHL is the 

existence of an armed conflict. The provisions mentioned above, including Common Article 

2 of the Geneva Conventions, do not provide any definition of armed conflict and generally it 
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231 Article 2, Common to the Geneva Conventions 1949. It states that:- 

[i]n addition to the provisions which shall be implemented in peacetime, the present Convention shall apply to 

all cases of declared war or of any other armed conflict which may arise between two or more of the High 

Contracting Parties, even if the state of war is not recognized by one of them. The Convention shall also apply 

to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation 

meets with no armed resistance  
232 Article 1, AP I.  
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is presumed that an armed conflict begins when the high contacting parties resort to the 

armed forces for the settlement of dispute arising out between them. Common Article 2 has 

also adopted the same criteria for an armed conflict, but the commentary to the Geneva 

Conventions has defined the armed conflict in the following manner:- 

Any difference arising between two States and leading to the intervention of members of 

the armed forces is an armed conflict within the meaning of article 2, even if one of the 

Parties denies the existence of a state of war. It makes no difference how long the conflict 

lasts, or how much slaughter takes place233. 

Moreover, according to the International Criminal Tribunal for the former Yugoslavia 

(ICTY), “an armed conflict exists whenever there is a resort to armed force between 

States”234. Therefore, it can safely be concluded that for existence of an armed conflict, 

intervention and deployment of armed forces is necessary. 

However, precise and clear definition of armed conflict is not available under the UN 

Charter or the Geneva Conventions and the same leads to the confusion as to whether 

incidents of low-intensity on borders and armed confrontations can be called an armed 

conflict. International law experts have differed on this point. One view is that every kind of 

conflict involving armed violence amounts to armed conflict, whereas, according to others, 

threshold of intensity should be sole criteria for the determination of a conflict as an armed 

conflict235. 

Now issue of NIAC is required to be addressed. With regard to application of IHL on 

NIAC, it is also apparent that no clear definition of NIAC is provided under the Geneva 

Conventions. However, generally accepted principle is that in NIAC one of the parties is the 
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state, whereas the other party is non-governmental armed groups or non-state armed groups. 

The main provision of the Geneva Conventions applicable in NIAC is Common Article 3, 

which stipulates that “in the case of armed conflict not of an international character, a series 

of minimum provisions of international humanitarian law shall apply”. Moreover, AP II is 

applicable in NIAC and with regard to application of IHL, Article 1 of AP II further provides 

that:-  

This Protocol, which develops and supplements Article 3 common to the Geneva 

Conventions of 12 August 1949 without modifying its existing conditions of applications, 

shall apply to all armed conflicts which are not covered by Article 1 of the Protocol 

Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 

Victims of International Armed Conflicts (Protocol I) and which take place in the territory 

of a High Contracting Party between its armed forces and dissident armed forces or other 

organized armed groups which, under responsible command, exercise such control over a 

part of its territory as to enable them to carry out sustained and concerted military 

operations and to implement this Protocol236. 

Apart from the above-mentioned criterion laid down under AP II, “The International 

Criminal Tribunal for the former Yugoslavia’s Appeals Chamber” has also ruled that NIAC 

exists when there is protracted violence between the armed forces of a state or other 

governmental authorities and between organized armed groups237. 

                                                           
236 Article 1, AP II.  
237 With regard to application of IHL, it has been stated by the Tribunal that IHL applies from the initiation of 

such armed conflict till the cessation of hostilities or in other words till the establishment of peace. It was stated 

by the Trial Chamber in Haradinaj case that the criteria in respect of protracted violence should be referred to 

the intensity of an armed conflict as compared to its duration and the armed groups involved in said armed 

conflict should be organized to some extent. The Trial Chamber has further indicated some factors in respect of 

determination of such armed conflict. With regard to intensity of protracted violence, it has been laid down that 

the violence shall include “the number, duration and intensity of individual confrontations; the type of weapons 

and other military equipment used; the number and calibre of munitions fired; the number of persons and type of 

forces partaking in the fighting; the number of casualties; the extent of material destruction; and the number of 

civilians fleeing combat zones. The involvement of the [United Nations] Security Council may also be a 

reflection of the intensity of a conflict.” With regard to organization, it was stated by the Trial Chamber that the 

group engaged in an armed conflict should have minimum force to fight the armed forces of a state or in the 

words of Tribunal “armed conflict can exist only between parties that are sufficiently organized to confront each 

other with military means. […] [I]ndicative factors include the existence of a command structure and 

disciplinary rules and mechanisms within the group; the existence of a headquarters; the fact that the group 

controls a certain territory; the ability of the group to gain access to weapons, other military equipment, recruits 

and military training; its ability to plan, coordinate and carry out military operations, including troop movements 

and logistics; its ability to define a unified military strategy and use military tactics; and its ability to speak with 

one voice and negotiate and conclude agreements such as ceasefire or peace accords”. 
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In the same manner, ICRC has also laid down two basic criterions for determination 

of a conflict as NIAC and these include “the intensity of violence and organization of non-

state parties”238. This is the basic criteria with regard to determination of lower threshold and 

for the application of IHL in NIAC239. 

It is also important to mention that the criteria for the determination of a conflict as an 

armed conflict and in its correspondence criteria for application of IHL are different as 

prescribed under Common Article 3 of the Geneva Conventions on the one hand and under 

AP II on the other. The requirements prescribed under AP II for the determination of NIAC 

are narrower as compared to Common Article 3. For instance, AP II has laid down the 

condition of territorial control of non-state armed groups or non-state actors. Moreover, AP II 

applies only in an armed conflict which is going on between the armed forces of state and 

other organized armed groups, whereas, Common Article 3 applies to such an armed conflict 

as well as an armed conflict going on between the non-state actors or other armed groups. AP 

II prescribes a condition of being under a responsible command, whereas no such condition 

has been prescribed under Common Article 3. Therefore, it can be concluded that under IHL, 

an armed conflict might exist even if the criteria specified under AP II in respect of existence 

of “responsible command, effective control and organized armed groups” is not met, because 

even then Common Article 3 shall remain applicable, meaning thereby that Common Article 

3 prescribed the lowest threshold for the existence of an armed conflict and IHL shall be 

applicable to that situation, below which there shall not be any armed conflict and IHL shall 

                                                           
238 According to ICRC’s commentary, “First, the hostilities must reach a minimum level of intensity. This may 

be the case, for example, when the hostilities are of a collective character or when the Government is obliged to 
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“Second, non-governmental groups involved in the conflict must be considered as ‘parties to the conflict’, 

meaning that they possess organized armed forces. This means for example that these forces have to be under a 

certain command structure and have the capacity to sustain military operations.”  
239 Sylvain Vite, “Typology of armed conflicts in international humanitarian law: legal concepts and actual 

situations”, International Review of the Red Cross, Volume 91 Number 873 (March 2009), 70-71.  



123 
 

not be applicable240. Moreover, the intensity of violence or hostilities committed would also 

play a vital role in determining as to whether an armed conflict exists. But distinction should 

be drawn between the violence or hostilities leading to an armed conflict and the acts of 

insurgency, violence and internal disturbance. No authority has been empowered to announce 

as to whether an armed conflict exists or not. However, opinions and public statements by the 

UN and ICRC are important for determining the question as to whether an armed conflict 

exists. It is also not necessary for the parties to recognize that an armed conflict exists. 

Lastly, we can say that in case where it has been determined that an armed conflict 

exists, either in accordance with the criteria laid down under AP II or as defined under 

Common Article 3, IHL and HRL shall concurrently be applicable because both branches 

share common standards for protection of civilians and other protected persons during an 

armed conflict. In cases, where the lowest threshold as defined under Common Article 3 is 

not met, that situation does not amount to an armed conflict rather would be called the matter 

of internal disturbance, but in that situation HRL shall remain applicable241. 

It is also seen from the practice of states in the past that at times after declaring a 

conflict as an armed conflict, IHL and HRL were concurrently applied. In this regard, 

resolutions applicable to IAC and adopted in the recent past, such as adopted between 

Ethopia and Eritrea, and one adopted between Israel and Lebanon are explicit examples 

where considering the prevailing situation as an armed conflict, HRL was applied in the 

situation. However, the resolutions adopted in respect of Iraq and Afghanistan are not as 

much clear with regard to the application of HRL. It seems that at times, UN bodies 

                                                           
240 However, it is difficult to ascertain as to what constitutes a responsible command? Command of armed 

groups and non-state actors changes over the time and the situation of their command also changes. Moreover, 

control of armed groups over specified territory is also complex because armed groups and non-state actors do 

not maintain effective control over a specified territory, rather their activities and areas of operations also keep 

changing. However, some guidance can be sought from international and regional courts. Intergovernmental 

organizations including the United Nations and ICRC over this issue as to how the criteria of responsible 

command and effective control can be interpreted. 
241 United Nations Human Rights Office of the High Commissioner, “International Legal Protection of Human 

Rights in Armed Conflict”, 33-40. 
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themselves avoid to declare a particular situation as an armed conflict for one reason or the 

other. On the other hand, with regard to NIAC, number of resolutions can be seen with regard 

to application of HRL in NIAC. However, the same problem is being faced that certain 

situations are not decaled NIAC by the UN bodies. In case of SC, the reason is the political 

process involved while adopting a resolution, as veto power can be exercised by any of the 

permanent members of the SC. Thus, without consensus of the permanent members of the 

SC, adoption of any resolution in this respect is not possible. The rare example of adopting 

such kind of resolution by the SC is the resolution 1946 where the term “internal armed 

conflict” was used242. However, the practice of state to recognize any such situation as an 

armed conflict and in response application of HRL needs to be encouraged for the protection 

of civilians and other protected persons243. 

The next question is, when the criteria in respect of concurrent application of IHL and 

HRL is fulfilled, then what would be mode of their application to a given situation, 

particularly where both these branches provide contradictory answers to a given situation. 

The first reply to this question given by international law experts is that both branches deal in 

different spheres i.e. IHL deals during an armed conflict and HRL deals during peace, hence, 

there is no question of their concurrent application. The second reply is that though both are 

applicable in a given situation but in case of any contradiction, one would have overriding 

effect over the other and shall apply as lex specialis. However, the practice of ICJ, regional 

courts and other humanitarian and human rights law bodies have provided clear stance in 

                                                           
242 At number of occasions such explicit adoption is ignored with regard to number of territories including 

“DRC, Cote d’Ivoire, Sudan, Somalia, Afghanistan, Burundi, Georgia and Iraq. Same is the case with GA with 

one example one in 2008-09, the situation in Myanmar was recognized as “internal armed conflict”. 
243 Siatitsa and Titberidze, “Human Rights in Armed Conflict from the Perspective of Contemporary State 

Practice in the United Nations”, 14-17. 
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respect of concurrent application of both these branches of international law during an armed 

conflict244. 

From the practice of states, it is now clear that HRL is applicable during an armed 

conflict. However, the relationship between IHL and HRL during this concurrent application 

is not yet clear245. ICJ has given its opinion in this regard in Palestinian Wall case that the 

relationship between these branches can be established in a way that some rights exclusively 

fall within the domain of IHL, some others are dealt with exclusively by HRL, whereas, 

others are dealt with by both these branches. However, it has not been determined that what 

rights fall under which domain. The court has also opted for applicability of both these 

branches of international law in that case namely HRL and IHL as lex specialis. However, the 

experts in UCIHL meeting were of the view that the Court itself was not cleared as to what is 

meant by lex specialis. Due to this reason, the relationship between IHL and HRL was 

explained particularly in case of use of lethal force in NIAC and the situations of occupation. 

The meeting did not include the agenda of use of lethal force during hostilities in IAC, 

because the relationship between IHL and HRL is not as much important in IAC as compared 

to NIAC. According to the experts, in a situation where no actual occupation has been 

established, HRL shall not be applicable because the attacking state would not be in control 

of the territory invoking such rights and accordingly there would be no need to discuss the 

relationship of IHL and HRL in that situation. It is further said that HRL will not be 

applicable not because of the reason that it is not applicable during such situation, but 

because of lack of control by a state party over the territory in question. Hence, the prevailing 

view is that HRL remains applicable in all situations including that of IACs with the only 

condition that the party concerned should have jurisdiction in the shape of control over the 

                                                           
244 United Nations Human Rights Office of the High Commissioner, “International Legal Protection of Human 

Rights in Armed Conflict”, 54-55. 
245 Siatitsa and Titberidze, “Human Rights in Armed Conflict from the Perspective of Contemporary State 

Practice in the United Nations”, 11-12. 
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territory concerned. One exception to this general rule is available when “the Inter-American 

Commission” has applied “the American Declaration of the Rights and Duties of Man” in 

case of use of lethal force outside the jurisdiction of the attacking state246. 

Furthermore, the lex specialis character given by the court can only be understood in a 

case where the rules of combat under IACs are clear. On the other hand, HRL does not 

recognize the categories of people as combatants and non-combatants or civilians. Rather 

these categories are only in the domain of IHL. Accordingly, attacking a combatant during an 

armed conflict is a lawful act under IHL. As far as HRL is concerned, no such distinction has 

been drawn but the word “arbitrarily” as inserted in ICCPR and words “lawful acts of war” as 

inserted in European Convention on Human Rights, demonstrate that such acts shall be 

permitted in HRL. But the definition of lawful acts as defined under both these branches are 

distinct and different247. 

Another example of IHL being lex specialis is that under IHL hors de combat fall 

within the category of protected persons and cannot be attacked. Although, no such category 

is available under HRL, but HRL adds some extra protections to the civilians and even to the 

combatants. Hence, it can be concluded that according to HRL, some extra protections are 

available which have not been provided under IHL and such kind of protection should be 

adopted, including the protection of combatants in a case where they can be arrested248. 

While concluding this discussion, we can say that different theories have been 

provided in respect of relationship between the two branches of law, but there is no consensus 

over the relationship between the two. According to some scholars, both these branches 

complement each other but there is no agreement with regard to a case where both overlap 

                                                           
246 Ibid.  
247 Beck, “The right to life in armed conflict: does international humanitarian law provide all the answers?”, 

889-90.  
248 Ibid. 
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and which one should prevail in that case249. Examples can be traced from major human 

rights bodies in favour of the principle of complementarity between the two branches of 

international law250. 

Lastly, after taking into consideration all the above-mentioned theories in respect of 

relationship between IHL and HRL, it can safely be concluded that both these branches of 

international law have simultaneous application during armed conflicts, but different theories 

have been prescribed in respect of their compatibility and harmonization. The first theory in 

this regard has been derived from the decision of ICJ, which treats IHL as lex specialis and 

declares the norms of IHL including military necessity, collateral damage and protection of 

hors de combat falling within the domain of IHL. The second one has been derived from the 

United Nations Human Rights Committee, which is also called “belt and suspenders” 

approach and provides that the norm which provides better protection, irrespective of the fact 

whether it is included in IHL or HRL, has to be applied251. 

However, both these approaches have their own merits and demerits. The lex specialis 

approach as adopted by ICJ is clear and straightforward and in a way is easy to be applied but 

it tolerates number of serious violations and takes away the protection including killing of 

combatants during the time when their killings can be avoided and even sometimes allow 

killings of civilians. On the other hand, though “belt and suspenders” approach is attractive in 

nature but is difficult to be applied because the basic problem is with regard to the 

determination of the fact as to which one of the above named branches provide better 

                                                           
249 Siatitsa and Titberidze, “Human Rights in Armed Conflict from the Perspective of Contemporary State 

Practice in the United Nations”, 11-12. 
250 The theory that IHL and HRL are complementary in nature and are mutually enforceable appears in the 

resolutions of GA, HRC and CHR. SC resolutions are silent in this regard. The resolutions adopted by these 

bodies on the issue of missing persons is explicit in this regard. According to these resolutions, it is the right of 

the family to be informed about the whereabouts of the person missing. Duty to search for the missing persons 

and the duty to identify their bodies are the rights derived from the provisions of IHL. Whereas, obligation of 

the state parties to prevent persons from going missing and such kind of acts, collection of data with regard to 

missing persons with special attention to children are the rights derived from the provisions of HRL. 
251 William A. Schabas, “Lex Specialis? Belt and Suspenders?”, 593-597, available at 

www.ssrn.com/abstractid=1044281, Last accessed on 23-10-2017.  
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protection. On the same score, scholars suggested that the ICJ while dealing with the issue of 

“Legality of Threat or Use of Nuclear Weapons” should have applied the norms of HRL such 

as Article 6(1) of the “International Covenant on Civil and Political Rights” which confers 

the right of “[e]very human being not to be arbitrarily deprived of his life”252. 

Scholars have further explained that both the above-mentioned theories are not 

sustainable as the fundamental difference between the two branches of law has been ignored. 

IHL deals with the conduct of war i.e. jus in bello and not jus ad bellum. Whereas, HRL on 

the other hand deals with the issue of hostilities during an armed conflict but right to peace is 

also recognized as a human right under HRL but IHL is meant to be exclusively dealing with 

the issue of arbitrary killings during armed conflict i.e. while ignoring the jus ad bellum 

aspect. On the same basis, whether a killing is arbitrary or not, can only be determined after 

taking into consideration the fact that as to whether the perpetrator was acting lawfully 

meaning thereby that as to whether the use of force, in result of which killing was committed, 

was lawful and compatible with jus ad bellum. Due to this reason, the ICJ while dealing with 

the case of “Legality of Threat or Use of Nuclear Weapons” observed that it cannot come to 

the conclusion that the nuclear weapons are prohibited because of the reason that they may 

result into loss of civilian life but it should also be considered as to what is the object of the 

use of such weapons, because these can be used in self-defence. Hence, the test applied by 

the ICJ was also dependent upon the object of an armed conflict or justness of war or in the 

words of international law jus ad bellum, which is not the domain of IHL. Finally, ICJ in 

Palestinian Wall case has adopted a slightly different approach. According to Professor 

Hampson, the Wall case makes it clear that the reasoning behind the decision was that both 

IHL and HRL shall remain applicable during an armed conflict, however, any human right 

norm should be interpreted in light of the provision of the law of armed conflict i.e. IHL. The 
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same verdict has been repeated by the ICJ in DRC v. Uganda. In this case, it was held that 

under “Article 43 of the Hague Regulations of 1907” Uganda was under obligation “to secure 

respect for the applicable rules of HRL and IHL, to protect the inhabitants of the occupied 

territory against acts of violence, and not to tolerate such violence by any third party”. 

However, in this case, ICJ did not put the test for the norms of HRL to go through in light of 

the provisions of IHL, rather two branches have been considered complementary in nature 

and were applied simultaneously in a situation253. 

In my humble opinion, the two systems are complementary, however as discussed 

above, in a number of situations, either one of them does not provide any explicit remedy or 

both of them provide a contradictory remedy. Thus, in such a situation, the discipline 

providing protection, or in case of contradiction, the discipline providing better protection 

shall be applied so that human rights in general and right to life in particular, could be best 

protected. 

2.12. CONCLUSION:- 

While summarizing the issue of concurrent application of IHL and HRL, it is concluded that 

though previously application of HRL during an armed conflict was ousted while considering 

IHL as lex specialis, but now it is settled that both disciplines are applicable during an armed 

conflict. It is also settled that CA 3 of GCs provides lesser threshold for an armed conflict and 

any situation beyond that would not amount to an armed conflict and IHL would not be 

applicable in that case. Moreover, sources of IHL and HRL and subjects of both are the same 

as both are primarily part of international law. States, non-state actors, international 

organizations, peacekeeping missions and sometimes individuals are subjects of IHL and 

HRL and are bound under the provisions of both these disciplines. Moreover, during an 

armed conflict, at times either no remedy is provided under either of these disciplines or 
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sometimes both of them provide separate and contradictory remedy. Jurists endeavored to 

reconcile in case of contradictory remedy and came forward with many solutions, but in each 

case one or the other problem exists. Hence, it is suggested that the discipline providing best 

remedy for the protection of right to life should be adopted and applied. 
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CHAPTER 3 

THE RIGHT TO LIFE IN HUMAN RIGHTS LAW PERSPECTIVE 

3.1. INTRODUCTION:- 

Significance and importance of human rights and particularly right to life has been discussed 

in the first chapter. It is also discussed that the right to life is most important human right of 

all other rights. Therefore, it can be said with certitude that right to life is backbone of all 

other human rights and it is also evident that all major HRL instruments contain the right to 

life as the foremost and important right.  However, different approaches have been adopted 

by different international instruments with regard to the protection of the right to life. The 

most common among them is that after extending general protection, cases of arbitrariness 

and beyond due course of law have been specifically excluded which further suggest that 

certain exceptions are available and exercise of the right to life is not absolute.  Moreover, as 

compared to international law instruments, national law instruments have interpreted this 

right in a broader sense. Domestic protection of the right to life is the first recourse, in case of 

any violation. As far as international protection is concerned, different instruments have 

introduced different procedures for the protection of the right to life, which include judicial as 

well as non-judicial procedures and mechanisms. However, it is believed that despite of all 

these measures, much more is required to be achieved with regard to the protection of human 

rights in general and right to life in particular.    

3.2. ORIGIN:- 

It has been recognized by the modern jurists that rights existed since the existence of 

humanity. Certain religions and civilizations have attributed the emergence of human rights 

to them but it is clear that human rights existed in every society and religion, however, the 
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recognition and enforcement of these rights differed. Right to life was also recognized as the 

core human right and was protected in every society and religion in the manner and scheme 

prevalent at that time. It is also an admitted fact that the concept of modern human rights 

emerged in the West in the Eighteenth and Nineteenth centuries but existence of various 

human rights documents have not been denied by modern scholars and all or majority of 

these documents are based upon the religious texts. The following text further elaborates 

these ancient sources and documents:-  

“Although the foundation of the human rights movement finds itself in the Early Modern 

period, it must be noted that legal commitments to equality, freedom and tolerance can be 

traced back to Antiquity. Notable documents that addressed civilian rights in the Ancient period 

include the Code of Hammurabi (c. 1780 BC, Mesopotamia) which established rules 

concerning the rights of men, women, children and slaves, and the Cyrus Cylinder (c. 6 BC, 

Persian Empire) that not only protected the rights of all citizens to liberty, security and property 

but also banned slavery and allowed free religious practice. In Europe, the Magna Carta (c. 

1215 AD) would become the earliest significant influence in the development of common law, 

the Bill of Rights and the United States Constitution while establishing its most enduring legacy 

of Habeas Corpus. While today, human rights are often associated with secular and liberal 

society, religious documents are often considered the precursors of their establishment. The 

Vedas, the Bible, the Qur’an and the Analects of Confucius are all early written sources that 

address the duties, the rights and responsibilities of men and such religious documents have laid 

a foundation on which the human rights vision has grown, especially in Christian Europe”254. 

This is an express acknowledgement of two things. Firstly, that human rights existed in every 

society and religion and secondly that the modern movement of human rights is based upon 

the texts of early ages. 

3.3. OBLIGATION TO PROTECT THE RIGHT TO LIFE:- 

It is unanimously agreed upon that the right to life holds a pivotal importance in the human 

rights regime and the same has been endorsed by courts of law. Various judicial as well as 

                                                           
254 Sarah Murphy, “The Origin of Human Rights”, New Histories: Volume 2 Issue 2.1, (October 5, 2010), 

available at http://newhistories.group.shef.ac.uk/wordpress/wordpress/the-origin-of-human-rights/, last accessed 

on 01-10-2017. 
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quasi-judicial bodies have held that the right to life is most fundamental of all rights. The 

human rights have the same philosophical and jurisprudential basis as generally discussed in 

jurisprudence, according to which every right has its corresponding duty against the rights of 

others. For instance, if a person has the right of ownership of a certain land, this right is his 

exclusive right with respect of that piece of land. This right imposes a corresponding duty on 

others to respect the exclusivity of the right of ownership of that person255. 

The basic principles laid down for the protection of human rights in general and for 

the protection of the right to life in particular are that every state is sovereign within its own 

territory and the foremost and primary responsibility also lies with that state to protect human 

rights within its own territory. However, when due to internal armed conflict, insurgency or 

repression, a state is unwilling or unable to protect the rights of its nationals then the 

responsibility shifts to the international community to protect the rights of the inhabitants of 

that state256. Under customary international law, human rights are protected in both domestic 

legal system as well as international justice system. 

3.4.  THE DOMESTIC PROTECTION OF HUMAN RIGHTS:- 

As a basic principle, the protection of human rights should be ensured from one’s own 

country. Thus, the protection of human rights is required to be ensured from domestic level or 

by the state where an individual lives and failure to protect the human rights of such 

individual at state level would amount to failure to protect the human rights at international 

level. In other words, the protection of human rights at international level is directly 

proportional to protection of human rights at state level. In 1958, this concept was 

acknowledged by Mrs Eleanor Roosevelt, chairperson of the committee that produced the 
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first draft of the Universal Declaration of Human Rights (UDHR). Thus, the primary 

obligation to protect human rights is that of the state in its domestic sphere and the 

international bodies are initially tasked with to provide protection at the national level and to 

provide additional measures acting in complementary character257. 

The availability of human rights to every citizen of the state and their protection by 

the state is what the international human rights standards demand. It is further urged that the 

protection must be ensured from grass root level, because as already mentioned, every single 

citizen deserves to be given the protection of these rights258. It is the first and the foremost 

obligation of high contracting state parties to protect human rights at the state level and the 

international machinery can only come into operation when all the efforts to protect these 

rights at the national level are failed. However, even then the application of international law 

within a state will be regulated by the domestic law of such state. 

In the regime of international customary law, genocide is considered one of the grave 

crimes and it is also included in the Rome Statute of International Criminal Court (ICC) and 

is considered as grave violation of the right to life. It is the primary duty of the states to 

eliminate any such act within the territories of their control. However, genocide has been 

defined in specific terms and only the acts committed in accordance with said definition are 

covered by the Convention, meaning thereby that all other acts of killing cannot be included 

in the definition. In this regard, Article II of the Convention on the Prevention and 

Punishment of the Crime of Genocide states that the genocide committed against the certain 

                                                           
257 Bahmueller ed., Human Rights Violations, xx. 
258 The concept has been more appropriately given by Mrs. Eleanor Roosvelt, who was the chairman of the 

committee which produced the first draft of the Universal Declaration of Human Rights. In 1958, she answered 

to question asked, as to where universal human rights begin. She replied, “In small places, close to home – so 

close and so small that they cannot be seen on any map of the world. Yet they are the world of the individual 
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Without concerted citizen action to uphold them close to home, we shall look in vain for progress in the larger 

world.” Of course, protection of these rights at home, school, factory, farm or elsewhere can only be done by the 

domestic authorities of the state where that individual lives and the protection of his rights is not only an option 

rather an obligation which is required to be fulfilled at any cost.  
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groups would amount to the genocide committed under the Convention. These groups 

included racial, national, ethnic or religious. This definition is contradictory to the General 

Assembly Resolution 96 (1)259, which also included other groups in addition to these 

categories. The categorization made in afore-said Convention specifically excluded political, 

linguistic, cultural, and ideological groups from the definition of genocide, which has brought 

the definition so narrow that many acts committed in the like situations are not covered under 

this definition260. 

 As discussed above, with regard to the commission of the crime of genocide, like 

other human rights, the primary duty lies upon domestic or national judicial system to deal 

with the issue in accordance with international human rights standards. As mentioned earlier, 

the international system becomes operational only in case of failure of domestic judicial 

system. However, ineffectiveness of the national judicial system might be the result of its 

being non-operational. In such case, international cooperation may be demanded. For 

example, in genocide against the Tutsi261 in Rwanda, it was proposed to establish an 

international criminal court for the prosecution of the offenders who have committed 

genocide. Therefore, International Criminal Tribunal for Rwanda (ICTR) was established in 

1994 and international community was required to cooperate to strengthen the judicial system 

of Rwanda262. 

 The Genocide Convention principally deals with the prosecution of individuals with 

regard to commission of the crime of genocide. Apparently, the commission of every act of 

                                                           
259 According to General Assembly Resolution 96 (1), Genocide is the denial of the right of existence of r entire 

human groups, as homicide is the denial of the right to live of individual human being: such denial of the right 

of existence shocks the conscience of mankind, result in great loss losses to humanity in the form of cultural and 

other contributions represented by the human groups, and is contrary to moral law and to the spirit and aims of 

the United Nation;  

Many instances of such crimes of genocide have occurred when racial, religious, political, and other groups 

have been destroyed, entirely or in parts. For detail see <http://www.armenian-

genocide.org/Affirmation.227/current_category.6/affirmation_detail.html> (last accessed on October 3, 2014). 
260 William A. Schabas, Genocide in International Law: The Crimes of Crimes (Australia: Cambridge 

University Press, 2000), 102. 
261 The genocide of Rwanda is also called as genocide of Tutsi.  
262 Schabas, Genocide in International Law, 345. 
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genocide is not possible without express or implied involvement of a state. Article II and III 

of the said Convention deal with the definition of the crime of Genocide. Article IV of the 

Convention prevents any act of state or head of state to be made a defence in respect of 

commission of crime. Article V of the Convention imposes a number of obligations upon the 

state parties and requires the state parties to take necessary steps under their domestic law 

with regard to the prevention of the crime of Genocide263. 

3.5. APPLICATION OF INTERNATIONAL LAW AT DOMESTIC 

LEVEL (THE MONISTIC AND DUALISTIC APPROACH OF 

INTERNATIONAL LAW):- 

As discussed earlier, the application of international law within a domestic legal system is 

regulated by the legal system of that state, however, rules for the application of international 

law also vary from state to state and legal system to legal system. Nevertheless, the legal 

systems are divided into two groups, when it comes to application of international law in the 

domestic sphere. 

In this regard, two theories are being followed, i.e. the Dualist and Monist theories. 

According to Monist school of thought, international law and domestic law of a country 

operate on concurrent footings and in case of any conflict between the two branches of law, 

the former shall prevail. On the other hand, according to dualist approach, both international 

law and domestic law of a country operate on different footings and no priority can be given 

to international law in case of any conflict, unless and until the same is incorporated under 

the domestic law of that country by way of a given procedure. This difference is based on the 

principle that signing or ratifying a treaty at international level is an administrative act on the 

part of a state, while implementation of the same at domestic level is purely a matter of 

domestic sphere. However, the concept differs when it comes to the protection of HRL, 
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because when a state party ratifies a treaty, it does not acquire or incur obligations or 

liabilities in relation to other states, rather what it does is that it performs a solemn 

affirmation or commitment with regard to the obligations mentioned in that particularly 

treaty. Such ratification exclusively deals with its own subjects and has nothing to do with the 

affairs of other state parties to such treaty. However, once such commitment is made by a 

state party while ratifying a particular treaty, then it does not mean that exclusive liability of 

fulfilment of these obligations is shifted upon the government of that state alone, rather it has 

been repeatedly held that all the branches/organs of state including legislature and judiciary 

become responsible for the implementation of obligations mentioned in that treaty to which 

their state is party. On the basis of same principle, during proceedings in an international 

court, a state is not competent to use its domestic law as a shield for non-enforcement of 

international obligations envisaged in a treaty. The only plea available in such case is that the 

enforcement of international obligations is not possible in presence of a particular domestic 

law and the state is inclined to take necessary steps for the enforcement of international 

obligations. Hence, international regulations can be enforced within the domestic sphere, 

either through its incorporation within the domestic law through legislation, or by way of 

adoption of international treaties prescribing such obligations in its entirety and being self-

executing264. 

Once a state recognizes to be bound by an international obligation, another important 

issue is implementation of such obligation. It is agreed that primary responsibility with regard 

to implementation of international obligations is that of domestic law of the state, however, 

when the state fails then this responsibility is shifted upon the international machinery. 

Another important factor qua enforcement of human rights is effect of culture and religion. If 

every state follows international standards, then enforcement of internationally accepted 
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human rights such as envisaged in UDHR, becomes possible, but in the other case if culture 

and religion is followed, then every state would be at liberty to adopt its own human rights 

standards265. Unfortunately, there is no suitable mechanism for the implementation of 

international obligations even at international level. This core issue has been discussed at 

various levels. 

After adoption of UDHR, this issue was discussed in details. It was proposed that 

initially effective steps should be taken to incorporate the international obligations within 

domestic legal systems. In case of any failure, it was suggested that Economic and Social 

Council (ECOSOC) should appoint a standing committee for the mediation and conciliation 

of disputes arising out of issues regarding the implementation of international obligations. In 

case of non-settlement of disputes by ECOSOC, the same should be referred to Human 

Rights Commission, which will get them implemented through Human Rights Tribunal, the 

creation of which was also recommended and it was further decided that the decisions of 

these tribunals will be implemented by the General Assembly. However, till date, this idea 

remained unimplemented266. 

On the other hand, with regard to the implementation of IHL, it has been discussed by 

international law experts that the use of phrase ‘non-international’ instead of ‘internal’ in CA 

3 was intentional and deliberate in order to include all types of conflicts which are not 

‘international’. On the same basis, transnational application of CA 3 has been recognized and 

scope of ‘principle of non-intervention’ has been narrowed down267. 

As far as the mechanism for the implementation of human rights obligations is 

concerned, various proposals were given by different states on different occasions. For 
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instance, Australia recommended the establishment of an international court of human rights 

exclusively dealing with the issues related to human rights violations. Whilst, India suggested 

that the task should be handed over to the Security Council to deal with all the matters of 

human rights violations. Uruguay proposed the appointment of Attorney General, who will be 

responsible for receiving the complaints regarding human rights violations and redressing the 

same. France recommended the creation of an international investigation commission for this 

purpose. According to Israel, an international agency should be established to ensure the 

compliance of international human rights obligations. Unfortunately, none of the afore-

mentioned proposals received any support, hence, remained unattended and unimplemented. 

Therefore, after finalizing the draft treaty, the only practical step taken was the proposal for 

establishment of Human Rights Committee and the same was accordingly formed, with seven 

votes against one with one abstention268. 

However, though the above mentioned proposals were not approved, but taking 

guidance from foregoing principles, a mechanism has been established for the 

implementation of international human rights obligations269. Following is the international 

mechanism regarding enforcement and protection of human rights. 

3.6. REPORTING PROCEDURES:- 

As already discussed, the primary responsibility towards observing human rights was state 

centric, but with the emergence of multi-national corporations, non-state actors and 

unwillingness of the states, international community is compelled to overcome inadequacy of 

existing mechanism270. Reporting procedure has been designed to ensure the enforcement of 

the obligations under various international human rights instruments. However, the problem 

is that said procedure is not available under all the international human rights treaties, rather 
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has been prescribed by a few which include along with the monitoring bodies, the ICCPR 

(the Human Rights Committee), the ICESCR (the Committee on Economic, Social and 

Cultural Rights), the International Convention on the Elimination of All Forms of Racial 

Discrimination (the Committee on the Elimination of Racial Discrimination), the Convention 

on the Elimination of All Forms of Discrimination against Women (the Committee on the 

Elimination of Discrimination against Women), the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment (the Committee against Torture), the 

Convention on the Rights of the Child (the Committee on the Rights of the Child), and the 

International Convention on the Suppression and Punishment of the Crime of Apartheid (the 

Group of Three)271. 

The purpose of this reporting procedure is not limited to submission of reports and 

observing the same. Rather it has been categorically mentioned that monitoring bodies not 

only receive such reports, but also analyse and suggest measures for the enforcement of 

obligations under international law272. 

Same contention was also endorsed in the General Comment of the Committee on 

Economic, Social and Cultural Rights that the procedure of reporting should include the 

following objectives:- 

a) To ensure that a comprehensive review is undertaken by the state with respect to 

national legislation, administrative rules and procedures, and practices;  

b) To ensure that the state monitors the actual situation with respect to each of the rights 

on a regular basis; 

c) To provide the basis for the elaboration of clearly stated and carefully targeted policies; 
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d) to facilitate public scrutiny of government policies and encourage the involvement of 

the various sectors of society in the formulation, implementation and review of the 

relevant policies; 

e) To provide a basis on which both the state and the committee can effectively evaluate 

the extent to which progress has been made towards the realization of the treaty 

obligations; 

f) To enable the state to develop a better understanding of the problems and shortcomings 

encountered in efforts to realize the full range of rights; and 

g) To facilitate the exchange of information among states and to develop a better 

understanding of the common problems faced by states and a fuller appreciation of the 

type of measures which might be taken to promote effective realization of each of the 

rights contained in the ICESCR273. 

Though, compliance with the reporting procedure has been declared to be a primary duty of 

the state party to which such treaty applies, but still there are a number of grey areas in the 

reporting procedure. The first problem is that the reporting procedure is entirely dependent 

upon the will of the sending state. Any state party is though required to send its report within 

time and in accordance with prescribed procedure, but any such failure on behalf of any state 

cannot be countered for the reason that no effective mechanism has been laid down which 

could compel the contracting party to send its report within time.  At one occasion, i.e. in 

1992, the Committee on Economic Social and Cultural Rights went on to proceed in case no 

such reports were submitted in compliance of treaty obligation274. 

Another problem in this regard is that all the reports in compliance of treaty 

obligations are sent by the concerned governments, which are exclusively responsible for the 

maintenance of peace and welfare in their respective state and for assurance of the protection 

of the human rights of its subjects. Therefore, the government for the purpose of concealment 

of such realities with regard to its failure to protect the human rights, send the reports 

containing the facts contrary to the real ones and there is no independent body available to 

observe and monitor such realities. Though Non-Governmental Organizations (NGO’s) are 
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working all over the world but no open access has been given to these NGO’s in order to 

enable them to bring the actual facts on the record, rather it has not yet been settled as to 

whether the information provided by these NGO’s can be relied upon while ascertaining the 

liability of a state with regard to protection of human rights and fulfilment of its treaty 

obligations275. Another problem has been noted with regard to international organizations 

(IOs). These IOs have now attained the status of subjects of IL. Being personality of IL, they 

directly inherit the international responsibility, but no mechanism qua the reporting procedure 

of these organizations is available to monitor any kind of violations on their behalf276. 

Lastly, it has been observed that monitoring bodies are also not capable to properly 

monitor the performance of states in accordance with the reports sent by them, because no 

permanent offices have been allocated for these monitoring bodies and they lack researchers 

and proper staff to analyse and find conclusions in respect of the reports sent by the states. 

The only reliance is upon the comments of the members of the committees who occasionally 

assemble and usually analyse these reports while sitting in a hotel room which in no way is 

ideal position with regard to analysis of the performance of the states and ascertaining their 

liabilities277. 

3.7. INQUIRY PROCEDURE:- 

Another mode regarding the protection of human rights under a treaty is inquiry procedure. It 

is now settled that only legal instruments at international level are not sufficient to protect 

human rights unless they are backed by enforcement mechanism278. For the said purpose, 

among other modes, inquiry procedure has been introduced. However, not all the treaties 

prescribe such procedure. Inquiry procedure has been specifically provided under Convention 
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against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(UNCAT)279. Article 20280 of the UNCAT provides that the committee against torture 

established under the Convention may receive complaints against any state party in respect of 

commission of torture in the territory of such state. If after analysing the complaint it is 

needed, then the committee may designate members to conduct an inquiry in respect of such 

complaint which may include visit to the territory of that state.  The committee under the 

convention will ask the state party to cooperate in respect of such inquiry. It has been 

provided that such inquiry will be confidential, however, the concluding result shall be 

announced publicly281.  

Although, such inquiry is a concrete step regarding the protection of human rights 

within the territory of a state, however, still there are many problems in conducting such 

inquiry procedure. The first problem is that this inquiry procedure has not been adopted by all 

the treaties rather the same is restricted to the extent of UNCAT. The second problem is that 

such inquiry will be conducted in the territory of a state where allegedly torture is being 

committed. Systematic torture in most cases is committed by the states and the convention 

                                                           
279 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Commonly 

known as the United Nations Convention against Torture (UNCAT). 
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indications that torture is being systematically practised in the territory of a State Party, the Committee shall 

invite that State Party to co-operate in the examination of the information and to this end to submit observations 

with regard to the information concerned.  
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designate one or more of its members to make a confidential inquiry and to report to the Committee urgently.  
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operation of the State Party concerned. In agreement with that State Party, such an inquiry may include a visit to 

its territory. 
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(5). All the proceedings of the Committee referred to in paragraphs I to 4 of this article shall be confidential, and 

at all stages of the proceedings the co-operation of the State Party shall be sought. After such proceedings have 

been completed with regard to an inquiry made in accordance with paragraph 2, the Committee may, after 

consultations with the State Party concerned, decide to include a summary account of the results of the 

proceedings in its annual report made in accordance with article 24.  
281 Jayawickrama, The Judicial Application of Human Rights Law, 130-155. 
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though requires such state party to cooperate with regard to the conduct of such inquiry, 

however, no coercive measures are suggested or permitted to be taken against a state refusing 

such cooperation. Lastly, even if commission of torture has been proved, there is no effective 

mechanism to eliminate such practice and prescribe consequences for the perpetrators. 

3.8. INTER-STATE COMPLAINT PROCEDURE:- 

Interstate complaint procedure is a mechanism in certain treaties, whereby a state may file a 

complaint against another state that later is not fulfilling its obligations under a treaty 

regarding protection of human rights of its citizens. Under several treaties, a state may be 

required at any stage to submit report particularly in crises regarding alleged violations of 

human rights282. Such procedure has been introduced under Article 41 of ICCPR, Articles 11, 

12 and 13 of International Convention on the Elimination of all Forms of Racial 

Discrimination and Article 21 of the UNCAT. However, the mechanism is weak for the 

reason that usually states do not interfere in the matters of other states on the apprehension of 

retaliation by that other state283. 

3.9. INDIVIDUAL COMPLAINT PROCEDURE:- 

The procedure of individual complaints has also been introduced in various treaties, for 

instance in Optional Protocol to the ICCPR, Article 22 of the UNCAT, Article 14 of the 

International Convention on the Elimination of all Forms of Racial Discrimination and 

Article 77 of the International Convention on the Protection of the Rights of all Migrant 

Workers and Members of Their Families284. Under Article 17 of Convention on the 

Elimination of all Forms of Discrimination against Women (CEDAW), a committee has been 

established which is elected body of member states and meets twice a year for two weeks. 
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Inquiry procedure and individual complaint system has been established under the committee 

and state parties are bound by the terms of the committee285.  

 After going through above-mentioned procedures provided in treaty mechanism, it 

should also be remembered that non-treaty mechanism has also been laid down for the 

enforcement of human rights and the main components of the same are given below. 

3.10. NON-TREATY MECHANISMS:- 

3.10.1.  INTERNATIONAL COURT OF JUSTICE: 

The International Court of Justice (ICJ) is principal judicial organ of the United Nations. 

Established along with the United Nations, its statute is also an integral part of the United 

Nations Charter. ICJ is also aimed to protect human rights, therefore, all the states parties to 

the UN Charter are also ipso facto parties to the statute of ICJ. Hence, all the decisions of ICJ 

are binding upon the parties to the Charter of the UN. However, only states have the right to 

be a party in a dispute before the ICJ. Apart from the disputes arising between the parties, 

other bodies of the UN may refer a question for determination to the ICJ on the basis of its 

advisory opinion and in this regard nature of questions to be asked has already been 

determined under the Charter286. ICJ has framed it’s own rules in pursuance of the powers 

conferred upon it under the Charter. Though these rules supplement the provisions of the 

Charter dealing with the powers and functions of ICJ, but are required to be consistent with 

the Charter and no rule can be framed which contradicts or goes beyond the provisions of the 

Charter287. 

3.10.2. SECURITY COUNCIL:- 

United Nations Security Council is strongest organ of the UNO and the primary duty of the 

Security Council is maintenance of peace and security. The purpose to establish SC was to fix 

                                                           
285 Joseph, et al, “A Hand Book on the Individual Complaints Procedures of the UN Treaty Bodies”. 
286 Jayawickrama, The Judicial Application of Human Rights Law, 130-155. 
287 “The International Court of Justice”, Handbook, Sales number No de vente: 1055, 17, available at 
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the flaws rendered by it’s predecessor body namely the Council of League of Nations288. Not 

all the states members of the United Nations are members of the Security Council, but 

Security Council acts on their behalf. Security Council may investigate any dispute or 

situation and may determine as to whether the same is a threat to peace and security or not. 

Once such act is determined to be a threat to international peace and security, it may take 

such steps including economic and social restrictions without using force, but if Security 

Council considered that such type of steps are not sufficient for maintaining international 

peace and security, then force can be used. For instance, the Security Council used force in 

1991 when Iraq invaded Kuwait289. 

Security Council has also intervened on many occasions in order to protect human 

rights from the acts of states which amount to violation of such rights. For instance, SC took 

measures regarding repeated human rights violations in South Africa, Somalia, Haiti, 

Yugoslavia and Rwanda. Separate international tribunals were also established in 

Yugoslavia290 and Rwanda291 for the protection of human rights and bringing the perpetrators 

to justice292. 

3.10.3. GENERAL ASSEMBLY:- 

United Nations General Assembly has been established to conduct studies and make 

recommendations for the realization of human rights all over the world without any 

distinction as to race, gender, culture or religion. For the said purpose, usually the matters 

with regard to the realization of human rights are referred to its third committee, however, 

number of subsidiary organs have also been established under the General Assembly which 

include;  

                                                           
288 Sebastian von Einsiedel, et al, ed., “The UN Security Council in the 21st Century”, Boulder USA: Lynne 

Rienner Publishers, 2015, 3.   
289 Jayawickrama, The Judicial Application of Human Rights Law, 130-155.  
290 The International Criminal Tribunal for the former Yugoslavia (ICTY) established in 1993. 
291 The International Criminal Tribunal for Rwanda (ICTR) established in 1994.  
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a) The International Law Commission, 

b) The Office of the United Nations High Commissioner for Refugees, 

c) The Special Committee on Decolonization, or the ‘Committee of 24, 

d) The Special Committee against Apartheid, 

e) The United Nations Council for Namibia, 

f) The Special Committee to Investigate Israeli Practices Affecting the Human Rights of 

the Population of the Occupied Territories, 

g) Committee on the Exercise of the Inalienable Rights of the Palestinian People. 

The primary function of all the above-mentioned bodies is protection of human rights in 

accordance with their given mandate293. UNGA has also been given mandate to receive and 

discuss reports issued by other organs established under the Charter and it’s own subsidiary 

organs and bodies294.  

3.10.4. ECONOMIC AND SOCIAL COUNCIL:- 

The United Nations Economic and Social Council (ECOSOC) is an important body acting for 

the observance and protection of human rights. ECOSOC has been established and authorized 

under the Charter of the United Nations to make recommendations for the protection of 

human rights and fundamental freedoms as guaranteed by the UN charter and to ensure their 

compliance and observance. In addition to such guarantees, its functions also include drafting 

of international conventions, arrangements of conferences and obtaining of reports with 

regard to the protection of the human rights and fundamental freedoms. Initially, ECOSOC 

consisted of eighteen (18) members but now it consists of fifty four (54) members of the 
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United Nations. Main achievements of ECOSOC include establishment of Human Rights 

Commission and Commission on the Status of Women (CSW)295.  

3.10.5.  THE OFFICE OF UNITED NATIONS HIGH COMMISSION 

ON HUMAN RIGHTS:- 

The United Nations High Commission on Human Rights (OHCHR) is one of the most 

important body working for the protection of human rights and fundamental freedoms. In 

fact, it is the body which has enacted all the basic human rights instruments including UDHR, 

ICCPR, and ICESCR. The Commission consists of fifty members (50) elected by ECOSOC 

on the basis of geographical and regional basis to ensure equal representation of all regions 

and societies. The Commission meets six weeks in a year with the representation of member 

states, however, in deliberations and discussions, the non-member states who are members of 

UN and even observers not being UN members, can also participate. A Sub-Commission on 

prevention of Discrimination and Protection of Minorities296 has also been established under 

the Commission on Human Rights297. 

After establishment of ECOSOC and Commission on Human Rights, it was expected 

that from now onwards human rights all over the world would be protected. Under ECOSOC, 

a reporting system was initially introduced under which each member state was called to 

submit its reports regarding the observance and protection of human rights in its metropolitan 

territory or any other territory under the control of such state. However in 1965, considering 

this system ineffective, ECOSOC revisited the system and introduced a new mechanism 
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the first session of the Commission on Human Rights. It was mandated:- 
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under which each state party was bound to submit its reports in three respective years in the 

prescribed order, i.e. In the first year, a report regarding human rights contained in ICCPR. In 

the second year, a report regarding the rights contained in ICESCR, and finally, in the third 

year a report regarding freedom of information. The reports were initially examined by the 

Sub-Commission, then by the Commission and finally by the ECOSOC, but this exercise 

became in-effective because no reports were so examined after 1980. Another problem faced 

by these bodies was the implementation of human rights. As discussed earlier, these bodies 

lacked effective mechanism for the implementation of human rights. It happened particularly 

after adoption of UDHR that various complaints were received from different states and 

societies regarding the violations of human rights. The primary body in this regard was the 

Commission. Initially it was agreed upon that the Commission possessed no power to take 

any action against a violator of human rights. However, it was strongly criticised by Hersch 

Lauterpacht that there was no legal justification for this statement and consequently it was 

decided by ECOSOC that the Commission may take any action short of intervention against a 

member state guilty of human rights violations. However, whenever such violations were 

pointed out, no action could be taken and the Secretary General on an occasion made 

statement that such action was not possible and, therefore, declared the entire system 

impotent298. 

3.11.  NON-GOVERNMENTAL ORGANIZATIONS:- 

The role of NGOs is not at par with regard to the protection of human rights and fundamental 

freedoms of individuals. In fact, NGOs play a vital role in this regard, acting under vulnerable 

circumstances where their own human rights including life might be at risk. Article 71299 of 

UN Charter empowers ECOSOC to arrange consultations with these NGOs, seeking 
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recommendations for the protection of human rights. However, certain conditions have been 

prescribed for the NGOs, which include that NGO must have a recognized standing in the 

respective field and should have headquarters and expertise in its specialized area300. 

 

Apart from the mechanism established at international level, all countries have 

adopted measures with regard to the protection of human rights. Pakistan has also aimed at 

the protection of human rights and such protection for the first time was envisaged in the 

Objectives Resolution, which was framed soon after independence (1949), and later on by 

incorporating the same as an integral part of the Constitution of Islamic Republic of Pakistan 

(1973) and finally, by inserting a separate chapter of fundamental rights in the Constitution. 

In the same chapter, the right to life has also been recognized as one of the fundamental rights 

and has been provided under Article 9 of the Constitution of Pakistan. 

 

3.12. INTERNATIONAL PROTECTION OF HUMAN RIGHTS:- 

 

As discussed earlier, at the first instance, the forum to provide protection of human rights is 

the state of the citizens, however, in case of failure of domestic mechanism to provide such 

protection, international law comes into operation. Though, this mechanism is also on weaker 

footings with regard to the protection of human rights but still willingness of its 

implementation can make it effective. 

Under the International law, the implementation of human rights has got serious 

concerns. While adopting UDHR, certain proposals regarding the implementation of human 

rights were forwarded by the concerned corners. Initially, the working group on the 

implementation recommended that the ECOSOC should appoint a standing committee for the 

mediation and conciliation of disputes arising out of alleged violations of the proposed 

human rights convention and, if possible, provide a remedy. In case the disputes are not 
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settled by the ECOSOC committee, would be forwarded to the Human Rights Commission 

which would decide whether or not they should be referred to an international human rights 

tribunal, the creation of which was also under consideration. It was also recommended that 

the decisions of the said proposed tribunal would be binding upon the parties and would be 

implemented by the General Assembly. However, these recommendations were not 

considered by the Human Rights Commission301. The Committee and the Commission 

though appeared to be democratic bodies, but the influence of great powers and 

predominance of permanent five members in the SC make it evident that these international 

bodies are not completely independent and more work is needed to make them independent 

and impartial302.  

It is said that there are two main elements for promoting the independence of human 

rights, religion and secularism303. Certain states also proposed measures, for instance, 

Australia suggested the establishment of an international court of human rights. India 

proposed that the Security Council should be authorised to prevent all kinds of human rights 

violations, by investigating them and redress the same. Uruguay suggested the appointment 

of a United Nations Attorney General for Human Rights who would receive complaints from 

individuals and groups and then act on their behalf in proceedings before a standing 

committee. France proposed establishment of an International Investigation Commission and 

Israel suggested the creation of a new specialized agency for the implementation of the 

covenants. Unfortunately, none of these proposals received any support at international level 

and no effective mode could be adopted for the implementation of human rights304. 
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However, with the passage of time, certain treaties and Conventions were adopted and 

some of the provisions included for implementation of human rights in general and right to 

life in particular in these international law instruments are the following:- 

3.12.1. UNIVERSAL DECLARATION OF HUMAN RIGHTS:- 

After World War II, moral and political theory was weaken and in America, Britian and 

Australia, theory of metaethics was dominated which meant that “inquiry into the 

metaphysical and epistemological status of the ethical was the proper concern of philosophy, 

rather than substantive theorizing within ethics”. Traditional concerns of moral and political 

philosophy were no more considered worthwhile305. Hence, on the basis of metaethics, 

UDHR was promulgated. However, after almost fifty years of it’s promulgation, people 

started recognizing that legal instruments are not sufficient to ensure protection of human 

rights unless they are grounded in the culture and religion of people because in many 

countries, human rights ideology finds it’s roots in religion and for their people, nothing is 

more important than religion306. As already discussed, UDHR is the basic document on 

human rights. It’s Article 3 deals with the right to life. No specific procedure has been 

provided in UDHR for enforcement of the rights contained therein but its Article 30 prohibits 

the states and groups from committing any act or engaging in an activity aimed at destruction 

of any of the rights envisaged in the Declaration. 

3.12.2.  INTERNATIONAL COVENANT ON CIVIL AND 

POLITICAL RIGHTS:- 

The second important document on the subject is ICCPR. Its Article 6 has already been 

discussed in details. However, precise procedure has also been provided herein for the 

enforcement of this right. Though, the scope has been confined to the extent of abolition of 
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death penalty but it’s sub-articles 2-6 specifically deal with the procedure for the enforcement 

of the same. Enjoyment of the rights contained in ICCPR including the right to life is 

dependent on their implementation and for the said purpose Covenant encourages domestic 

enforcement mechanism. It is only in case of failure of domestic mechanism that international 

enforcement mechanism, including reporting procedure, inter-state and individual complaint 

system has been introduced as a secondary measure307.   

3.12.3. SECOND OPTIONAL PROTOCOL TO THE ICCPR (2 OP):- 

2 OP also deals with the abolition of death penalty. Article 1, 2 and 6 of the 2 OP deal 

with the right to life and with the implementation of the protocol. Article 1 confers this 

right and Article 2 deals with the reservations and limitations in this regard which has 

already been discussed in previous chapter. Article 6 makes the right envisaged under 

Article 1 as absolute and non-derogable and further says that said right available under 

Article 1 shall not be subject to derogation under article 4 of the Covenant, although it 

allows reservation under Article 2 of the Protocol308. 

Thus, Article 6 declares the provisions of this protocol as additional provisions of 

the Covenant and declares the rights contained in Article 1 as absolute. Hence, it can be 

concluded that though the scope of protection of the right to life under this protocol has 

been made limited to the extent of abolition of death penalty, but it specifically provides 

the scope and procedure for reservation and protection of the right guaranteed therein even 

in cases falling within the ambit of reservation309. 

Two other important legal instruments with regard to the right to life adopted by Muslim 

States are the following:- 
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3.13. UNIVERSAL ISLAMIC DECLARATION OF HUMAN RIGHTS:- 

Universal Islamic Declaration of Human Rights was adopted by the Islamic 

Council of Europe on 19 September 1981, 21 Dhul Qaidah 1401. Article 1 of this 

declaration contains right to life and prohibits any injury or death, save under authority of 

law. Moreover, it also protects the sanctity of dead body even after death of a human being 

and casts a duty on believers to handle it with respect310. A beautiful characteristic of this 

provision is that it not only protects the human body during it’s life time, rather imposes 

an obligation on the believers to respect it even after death.  

3.14. CAIRO DECLARATION ON HUMAN RIGHTS IN ISLAM:- 

Cairo Declaration on Human Rights in Islam was adopted on August 5, 1990 and Article 1 

of the CDHRI confers the right to life and casts a duty on individuals, societies and states 

to safeguard this right and prohibits any such act save as prescribed in Shariah311. 

The provision is comprehensive in itself as it casts duty on societies and states to 

protect the right to life of every human being, genocide and body harm have been 

forbidden and the duty in this regard has been declared to be prescribed by Shariah the 

compliance of which is compulsory for every Muslim. 
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“a) Human life is sacred and inviolable and every effort shall be made to protect it. In particular no 
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prohibited to breach it without a Shari'ah-prescribed reason”. 
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Apart from the above-mentioned primary documents on the right to life, several 

other regional documents are also available which not only confer, rather protect the right 

to life and detailed provisions in this regard have already been discussed in the previous 

chapter. 

Moreover, as it is evident that the above-mentioned as well as number of other 

international and regional instruments have been adopted aiming to protect human rights in 

domestic sphere under international supervision, however, the protection of human rights, 

including the right to life, depends entirely upon the compliance with the provisions of these 

instruments and their application in letter and spirit. Thus, an international human rights 

instrument, though might have been adopted with the consent of the entire international 

community, but the compliance with it’s provisions may involve certain complications when 

it comes to the implementation of said instrument. Therefore, for the said purpose, it seems 

necessary to ascertain the difficulties regarding the application and implementation of 

international human rights instruments. 

3.15.  THE APPLICATION OF INTERNATIONAL LAW:- 
 

The scope of international law within a country is determined by the compatibility of the 

domestic law with the international norms. However, two main theories are being followed 

by the jurists in this regard. According to Monist approach, international law and domestic 

law of a country operate side by side and in case of conflict between the two systems, former 

would have a prevailing effect. On the other hand, according to dualist approach, both 

systems are independent of each other’s and therefore, they are separate legal systems and in 

case of conflict, domestic law prevails over international law, unless and until international 

law is incorporated in the domestic legal system. The effect of these concepts is of pivotal 

importance with regard to protection of human rights. The logic behind the dualist theory is 

that an international treaty might be an executive act but giving it an effect of binding law 
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would violate certain principles at the domestic level because promulgation of a binding law 

is the sole prerogative of legislature which may differ in kind and nature from country to 

country. This conflict gives effect to violations of the provisions of HRL and IHL principles 

and the same cannot be overcome unless the gap is fulfilled either through effective 

legislation at the domestic level by incorporating the rules of international law, or giving 

binding effect to the provisions of a treaty at the domestic level312. 

Various subjects bearing duty towards the protection of the human rights are 

differently categorized under the framework of HRL and IHL. Both the branches of law are 

having different rules regarding the subjects bearing such duty and obligation. Both branches 

are having different provisions for the protection of the protected persons particularly during 

armed conflict. However, despite of these differences, both bodies of law impose obligations 

both on states as well as non-state actors in respect of protection of human rights. Obligations 

on the duty bearers under HRL as well IHL can be positive, which includes an obligation to 

do something or negative, which includes an obligation to refrain from doing something313. 

Both the states as well as non-state actors bear their duties towards the protection of the 

human rights in general and the right to life in particular, within their respective spheres314. 

For the purpose of ascertaining their obligations, states as well as non-state actors are 

required to be dealt with separately. 

3.15.1.  STATES:- 

States are the primary subjects of international law and being so, they acquire legal 

obligations through treaties concluded and adopted by them, which also form part of 

customary international law. In the same manner, treaties under IHL and IHRL concluded by 

                                                           
312 United Nations Human Rights Office of the High Commissioner, “International Legal Protection of Human 

Rights in Armed Conflict”, New York and Geneva, (2011), 21-22.  
313 Ibid.  
314 Ibid.   
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the states become binding upon them and all the provisions including the protection of the 

right to life, become applicable under the Vienna Convention on the Law of Treaties, subject 

to the permissible reservations. However, any kind of reservation is also subject to certain 

limitations. The Vienna Convention on the Law of Treaties puts restriction on reservations if 

the same defeat the very object and purpose of that treaty315. 

3.15.1.1. STATE RESPONSIBILITY FOR HUMAN RIGHTS:- 

It has already been settled that the primary responsibility for the protection of human rights is 

that of states and it is also within their duty to ensure the availability of these rights to the 

individuals. These rights are owed by the states to all individuals residing within the 

territorial jurisdiction of that state. While some of the rights are owed by the states to some 

particular class or group of people, at the same time, some rights are universal in nature and 

cannot be confined to the extent of a particular class or group. As for instance, the right to 

vote has been conferred upon a particular class of people who are citizens, while the right to 

life is conferred on all the people irrespective of class, race, gender, age etc.316 

The state responsibility with respect to the protection of human rights includes pro-

active approach, i.e. by adopting appropriate measures regarding the respect to and protection 

of human rights and by adopting appropriate measures against the violations of these rights 

within the territorial limits of such state. However, exceptions have also been provided under 

international law, where in certain circumstances states are permitted to restrict certain rights 

with the condition that all such exceptions must be in accordance with the settled principles 

of international law and must be for the security, public order, welfare and protection of the 

society as a whole317. Therefore, on the same principle, certain parameters have been 

                                                           
315 Ibid  22-30. 
316 Office of the High Commissioner for Human Rights, “Human Rights: A Basic Handbook for UN Staff”, 

United Nations Staff College Project, United nations 2000, available at 

https://www.un.org/ruleoflaw/blog/document/human-rights-a-basic-handbook-for-un-staff/, last accessed on 17-

10-2016.   
317 Ibid.  

https://www.un.org/ruleoflaw/blog/document/human-rights-a-basic-handbook-for-un-staff/
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provided under international law in general and under HRL in particular where certain rights 

can be derogated. As a general principle, a state may, subject to law, restrict the personal 

freedom, movement, and activities of a person in case of his commission of a crime by 

confining him in imprisonment. Moreover, states, in case of emergency are permitted to 

derogate from certain rights. However, as discussed earlier, all such derogations must be 

subject to the settled principles of international law in general and HRL in particular. For 

instance, one of the restrictions for reservations under ICCPR is that all such derogations 

must be made without any distinction on the basis of race, colour, gender, origin or religion. 

Furthermore, under HRL, all such derogations are required to be reported to the Secretary-

General of the United Nations. Apart from that certain human rights cannot be derogated in 

any circumstances and those are also called non-derogable human rights as provided under 

Article 4, paragraph 3 of the International Covenant on Civil and Political Rights (ICCPR)318. 

From the above-said mechanism provided under HRL for protection of human rights, 

it is crystal clear that HRL protects these rights in wider perspective and deals exclusively 

with every right. Whereas, IHL primarily deals with the states and makes the sates liable for 

the protection of all the rights and in case of any violation in this regard, extends 

responsibility to the states including the civilian leadership, where necessary. Moreover, in 

case of violations, it is the primary duty of the states to investigate these violations and to 

prosecute and punish the perpetrators319. 

3.15.1.2. OBLIGATIONS OF THE STATES:- 

 

Undoubtedly, protection of the right to life is the first and the foremost obligation of the 

states. This obligation can only be fulfilled by enacting appropriate laws at the domestic level 

which prohibit and criminalize all the acts whereupon the right to life is taken in an arbitrary 

                                                           
318 Ibid.  
319 United Nations Human Rights Office of the High Commissioner, “International Legal Protection of Human 

Rights in Armed Conflict”, 22-30. 
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manner. If such laws are not enacted or no such measures are adopted towards the enactment 

of these laws, then the same would amount to violation of the right to life. However, even if 

these measures are adopted and relevant laws have been enacted, even then according to 

recent interpretations regarding the obligation of states to protect the right to life, the 

obligation cannot be considered to be fulfilled unless and until appropriate measures are 

taken by the states in accordance with general situation for the protection of the right to life 

of its citizens. In this regard, in order to protect the right to life at domestic level, it has been 

settled that measures regarding reduction of infant mortality and incensement of life 

expectancy are also included in the obligations of the states which includes elimination and 

eradication of malnutrition and provision of better health facilities320. 

The same concept was further affirmed while interpreting Article 2(1) of ECHR that 

the obligation of the concerned state extends beyond mere introducing criminal laws which 

prohibit and criminalize taking of life but this obligation is extended to the availability of law 

enforcement agencies for compliance with the law in order to protect the right to life. It was 

discussed that taking positive measures in the circumstances which make the life of a person 

at risk is also included in this obligation. Hence, it can be inferred that providing an 

environment which guarantees the security of life of the citizens is also part of the right to life 

and any such deviation from such obligation would amount to the violation of the right to 

life321. 

Protection of the life of the persons held in custody by a state is also the obligation of 

the state and any such negligence or deviation would certainly amount to the violation of the 

right to life. For instance, a complaint was analysed by Human Rights Committee filed by 

Uruguay, where a person namely Hugo Barbato was arrested in 1972 and was later on 

                                                           
320 McCann v. United Kingdom, European Court, (1995) 21 EHRR 97. 
321 Ibid, Also the same concept can be seen in case cited as Tanrikulu v. Turkey, European Court, (1999) 30 

EHRR 950. 
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sentenced to seven years imprisonment. When he completed his period of sentence in July 

1980, he was required to be released but was not released due to prevailing security situation. 

He was informed that he will only be released from custody if he leaves the country, which 

amounted to prescribing a situation which was not mentioned in the judgement of the court 

whereby he was awarded sentence. However, he obtained Swedish Visa where after he was 

informed that he will be released on 11 December 1980. Again on 9 December, he was 

informed that he is not permitted to leave the country. Thereafter, his whereabouts remained 

unknown to the public as well as his relatives till 28 December 1980 when his mother was 

called to military Hospital in order to identify his body. His mother was told that his death 

was the result of suicide. However, the Committee observed that neither any commission was 

established nor any inquiry was conducted which could draw any conclusion regarding his 

death. On the other hand, it was proved that a few days before his death, Hugo was seen by 

other prisoners in good health and spirit. Finally, it was concluded by the committee that 

whatever was the reason of his death, Uruguayan authorities were primarily responsible for 

the protection of his life which they failed to protect322. On the same touchstone, deaths in 

state custody can be termed violation of the right to life by the states, which is very common 

in our country as well. 

Similarly, it was concluded when a Zairian national was allegedly died as a result of a 

road accident. However, during the proceedings of the case, it was revealed that said 

deceased was firstly kidnapped by the authorities on 20-21 June 1985 prior to his death on 

23rd June 1985. Thereafter, unlike the report received from the traffic Police, the deceased 

died due to serious injuries received as strikes of blunt weapon. Moreover, the military officer 

who delivered him to hospital refused to answer the questions regarding the cause of death of 

that person. Thus, failure of the prosecutor and other state authorities investigating the case 

                                                           
322 Barbato v. Uruguay, Communication No.84/1981, HRC 1983 Report, Annex IX. 
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helped the Human Rights Committee to conclude that such failure to protect the life of said 

deceased was certainly a violation of the right to life as contained in Article 6 of ICCPR323. 

3.16.  EXTRADITION OR DEPORTATION:- 

Though, extradition is a permissible act under international law and in some cases desirable 

as well, however, it has been held that when such act is likely to be performed by a state party 

to the ICCPR, then it is the obligation of the state extraditing that person to ensure that in the 

other state in which that person is being extradited, his right to life will not be violated and 

his life will not be placed at risk. This conclusion has been reached on the ground that under 

Article 2 of ICCPR, it is the duty of the state having jurisdiction over a subject to ensure and 

respect all his rights recognized in the covenant. Thus, if a person in jurisdiction of a state is 

handed over to another state where any of his rights, as recognized in the covenant, will be at 

risk irrespective of the fact as to whether said other state is party to the covenant or not, the 

same would amount to violation of Article 2 of ICCPR324. As the result deportation of a 

person will be same as that of extradition, hence, it can also be inferred that the same 

principle will apply at the time of deportation of a person. 

3.17.  STATE LIABILITY:- 

Prior to the establishment of the United Nations and international system for the protection of 

human rights of individuals, a state was authorized to bring its claim against another state if 

human rights of its subjects are violated. In the case of Mavrommatis Palistine 

Concessions325, the Permanent Court of International Justice ruled that it is the primary duty 

of a state to protect the rights of its subjects when violated even by another state. After the 

                                                           
323 Miango v. Zaire, Communication No.194/1985, HRC 1988 Report, Annex VII.F. 

324 Kindler v. Canada, Human Rights Committee, Communication No.470/1991, 30 July 1993. 

325 Mavrommatis Palestine Concessions Judgment of 30 August 1924, Summaries of Judgments, Advisory 

opinions and orders of the Permanent Court of international Justice, (New York: United Nations, 2012), 28, 

available at http://legal.un.org/PCIJsummaries/documents/english/PCIJ_FinalText.pdf, last accessed on 01-10-

2017.   
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establishment of international system for the protection of human rights at international level, 

every state is duty bound to protect not only the rights of aliens rather its own subjects in 

accordance with international standards and in this regard principles of liability have been set 

out with regard to this obligation of the sates. This principle of liability not only includes 

wilful conduct regarding the violations of human rights, rather any negligence as well on the 

part of any state. Thus, a state is required to act with due diligence regarding protection of 

human rights of its subjects. Due diligence includes every act which another state would do in 

order to protect human rights under the similar circumstances326. 

A state is further required under the prevailing international system to bring every 

criminal into justice and to pursue, arrest and prosecute the persons violating human rights in 

accordance with international standards. However, it is still debated as to what will be the 

outcome of failure of a state to prosecute and arrest the perpetrators. On the one hand, one 

group of scholars argue that there must be distinction drawn between wilful commission of an 

act amounting to violation of human rights and failure to exercise due diligence with regard 

to protection of human rights. However, on the other hand, others argue that such failure of 

state would be clear violation of its international obligations and letting a human rights 

violator go free would held that state accomplice in the commission of that very act327.  

From the foregoing analysis, it is apparently difficult to determine the liability of a 

state to protect the human rights in accordance with international standards and the 

circumstances in case of its failure to do so. Many questions still need to be answered 

including, as to whether a state is responsible only for action or inaction and what is the 

difference between them? Is there any affirmative duty of the states for the protection as well 

as prevention of human rights violations? In order to find answers for these questions, it is 

necessary to discuss the provisions of HRL from different instruments to determine the 
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liability of a state with regard to protection of human rights in accordance with international 

standards. 

3.18. LIABILITY OF STATES UNDER INTERNATIONAL HUMAN 

RIGHTS INSTRUMENTS:-  

3.18.1. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL 

RIGHTS:- 

Article 2 of ICCPR deals with the liability of state parties with regard to the protection of 

human rights and lays down a duty on the states to respect and protect all the rights of the 

Covenant without any distinction328. This provision is the main guiding principle to fix state 

liability as no other precise and comprehensive provision has been provided in any other 

international instruments except a few adopted at regional level, which are as under.  

3.18.2. AMERICAN CONVENTION ON HUMAN RIGHTS:- 

Article 1, 2 and 25 of the Convention impose obligations upon the state parties to respect and 

protect human rights of every person and person has been defined as ‘a human being’329. 

Article 2 of the Convention deals with the domestic legal effects and protection of human 

                                                           
328 Article 2 of ICCPR. Article states that:- 

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals 

within its territory and subject to its jurisdiction the rights recognized in the present Covenant, 

without distinction of any kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status. 

2. Where not already provided for by existing legislative or other measures, each State Party to the 

present Covenant undertakes to take the necessary steps, in accordance with its constitutional 

processes and with the provisions of the present Covenant, to adopt such legislative or other 

measures as may be necessary to give effect to the rights recognized in the present Covenant. 

3. Each State Party to the present Covenant undertakes: 

(a) To ensure that any person whose rights or freedoms as herein recognized are 

violated shall have an effective remedy, notwithstanding that the violation 

has been committed by persons acting in an official capacity; 

(b) To ensure that any person claiming such a remedy shall have his right thereto 

determined by competent judicial, administrative or legislative authorities, or 

by any other competent authority provided for by the legal system of the 

State, and to develop the possibilities of judicial remedy; 

(c) To ensure that the competent authorities shall enforce such remedies when 

granted. 
329 Article 1 of ACHR.  
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rights and states it is the primary obligation of the states to adopt legislative and other 

measures for the protection and respect of human rights, if these measures have already not 

been adopted330. Finally, Article 25 of the Convention deals with the judicial protection of 

human rights by stipulating that it is fundamental right of every human being to have 

recourse to judicial body, court or tribunal, for the enforcement of his human rights and states 

parties are under obligation to ensure that no such right is violated331. This kind of approach 

adopted at the regional level seems more effective as in case of violations, remedy has also 

been provided. 

3.19.3. EUROPEAN CONVENTION ON HUMAN RIGHTS:- 

Article 1 and 13 of the Convention set liability of state parties under the Convention for the 

protection of human rights. Article 1 states “the High Contracting Parties shall secure to 

everyone within their jurisdiction the rights and freedoms defined in Section I of this 

Convention”332. Article 13 of the Convention states that “everyone whose rights and 

freedoms as set forth in this Convention are violated shall have an effective remedy before a 

national authority notwithstanding that the violation has been committed by persons acting in 

an official capacity”333. 

Same approach as adopted in ACHR has been adopted in ECHR with the difference 

that the right to avail remedy in case of violations of human rights, does not prescribe 

detailed procedure rather it has been discussed briefly.  

3.19.4.  CHARTER OF FUNDAMENTAL RIGHTS OF THE 

EUROPEAN UNION:- 
 

Article 43, 44 and 47 deal with the protection of human rights under the Charter. Article 43 

provides that any act of maladministration can be referred to the Ombudsman by any citizen 

                                                           
330 Article 2 of ACHR. 
331 Article 2 of ACHR. 
332 Article 1 of ECHR. 
333 Article 13 of ECHR. 
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of the Union with the exception that acts of the Court of Justice and Court of First Instance 

have been excluded from such category334. Article 44 of the Charter provides right to petition 

for every citizen and legal person and states that such petition can be filed before the 

European Parliament335. Moreover, Article 47 gives everyone right to an effective remedy 

and fair trial before the tribunal if any of his rights are violated336. Though remedy has been 

provided in accordance with above-mentioned provisions, but the forum prescribed is non-

judicial or quasi-judicial and in accordance with Article 43, judicial remedy has specifically 

been excluded. It is also uncertain as to what is the authority of the quasi-judicial bodies 

mentioned above, with regard to the enforcement of rights conferred by the Charter. 

3.19.5. AFRICAN CHARTER ON HUMAN AND PEOPLES’ 

RIGHTS:- 
 

Article 1 of the Charter imposes a primary duty upon the state parties to comply with the 

obligations under the Charter and also imposes duty on the member states to adopt legal and 

other measures to give them required effect337. However, the problem is that no remedy has 

been suggested in case of non-compliance either wilfully or negligently. 

3.19.6. CONVENTION AGAINST TORTURE AND OTHER 

CRUEL, INHUMAN OR DEGRADING TREATMENT OR 

PUNISHMENT:- 
 

Article 2, 4-6 and 12 of the Convention prescribe certain duties and responsibilities on the 

state parties. Article 2 specifically prohibits torture, lays down duty on the state parties to 

take measures in this regard and specifically excludes any kind of reservation or justification 

for torture338. Article 4 further states that it is the duty of state parties to criminalize every act 

                                                           
334 Article 43 of the Charter of Fundamental Rights of the European Union. 
335 Article 44 of the Charter of Fundamental Rights of the European Union. 
336 Article 47 of the Charter of Fundamental Rights of the European Union. 
337 Article 1 of ACHPR. 
338 Article 2, CAT. Article 2: 

1. “Each State Party shall take effective legislative, administrative, judicial or other measures to 

prevent acts of torture in any territory under its jurisdiction. 
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of torture339. Article 5 further prescribes rules for the exercise of jurisdiction over such 

offences340, Article 6 elaborates the procedure for the investigation and trial of such 

offences341 and finally, Article 12 of the Convention imposes obligations on the states to 

ensure that their relevant authorities conduct independent and impartial investigation in every 

case where torture is alleged342. 

                                                                                                                                                                                     
2. No exceptional circumstances whatsoever, whether a state of war or a threat or war, internal 

political instability or any other public emergency, may be invoked as a justification of torture. 

3. An order from a superior officer or a public authority may not be invoked as a justification of 

torture”. 
339 Article 4, CAT. Article 4: 

1. “Each State Party shall ensure that all acts of torture are offences under its criminal law. The 

same shall apply to an attempt to commit torture and to an act by any person which constitutes 

complicity or participation in torture. 

2. Each State Party shall make these offences punishable by appropriate penalties which take into 

account their grave nature” 
340 Article 5, CAT. Article 5: 

1. Each State Party shall take such measures as may be necessary to establish its jurisdiction over 

the offences referred to in article 4 in the following cases: 

a)  When the offences are committed in any territory under its jurisdiction or on 

board a ship or aircraft registered in that State; 

b) When the alleged offender is a national of that State; 

c)  When the victim is a national of that State if that State considers it appropriate. 

2  Each State Party shall likewise take such measures as may be necessary to establish its 

jurisdiction over such offences in cases where the alleged offender is present in any territory 

under its jurisdiction and it does not extradite him pursuant to article 8 to any of the States 

mentioned in Paragraph 1 of this article. 

3 This Convention does not exclude any criminal jurisdiction exercised in accordance with internal 

law 
341 Article 6, CAT. Article 6: 

1. Upon being satisfied, after an examination of information available to it, that the circumstances 

so warrant, any State Party in whose territory a person alleged to have committed any offence 

referred to in article 4 is present, shall take him into custody or take other legal measures to 

ensure his presence. The custody and other legal measures shall be as provided in the law of 

that State but may be continued only for such time as is necessary to enable any criminal or 

extradition proceedings to be instituted. 

2.  Such State shall immediately make a preliminary inquiry into the facts. 

3. Any person in custody pursuant to paragraph 1 of this article shall be assisted in communicating 

immediately with the nearest appropriate representative of the State of which he is a national, 

or, if he is a stateless person, to the representative of the State where he usually resides. 

4. When a State, pursuant to this article, has taken a person into custody, it shall immediately 

notify the States referred to in article 5, paragraph 1, of the fact that such person is in custody 

and of the circumstances which warrant his detention. The State which makes the preliminary 

inquiry contemplated in paragraph 2 of this article shall promptly report its findings to the said 

State and shall indicate whether it intends to exercise jurisdiction” 
342 Article 12, CAT. Article 12: 
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Although, detailed principles have been laid down in respect of protection of the 

rights conferred in the Convention but the provisions dealing with the obligations of states 

lack concrete rules because it is often seen that these principles are not complied with due to 

personal interests of the states and particularly if the victim does not belong to the state 

exercising jurisdiction. 

3.19.7. INTER-AMERICAN CONVENTION TO PREVENT 

AND PUNISH TORTURE:- 

Article 4 and 6 of this Convention prescribe the duties of the state parties regarding the 

protection of human rights under the Convention. Article 4 excludes the defence on orders of 

superiors343 and article 6 further imposes obligations on the states to criminalize such offense 

and take all legislative and other measures in this regard344.  

Again the ultimate discretion has been given to the states which would lead to the 

same complications arising on the basis of personal interests of the states. 

3.19.8. INTER-AMERICAN CONVENTION ON THE 

FORCED DISAPPEARANCE OF PERSONS:- 

Article 4, 8 and 9 of this Convention prescribe the respective duties of the state parties. In this 

regard, Article 4 states that all acts of enforced disappearance shall be considered offences 

and state parties shall adopt measures to establish their jurisdiction over these offences345. 

                                                                                                                                                                                     
Each State Party shall ensure that its competent authorities proceed to a prompt and impartial 

investigation, wherever there is reasonable ground to believe that an act of torture has been committed 

in any territory under its jurisdiction. 
343 Article 4, Inter-American Convention to Prevent and Punish Torture. 
344 Ibid. 
345 Article 4, Inter-American Convention on the Forced Disappearance of Persons. Article 4: 

The acts constituting the forced disappearance of persons shall be considered offenses in every 

State Party. Consequently, each State Party shall take measures to establish its jurisdiction over 

such cases in the following instances: 

a) When the forced disappearance of persons or any act constituting such 

offense was committed within its jurisdiction; 

b) When the accused is a national of that state; 

c) When the victim is a national of that state and that state sees fit to do so. 
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Article 8 excludes defences on orders of superiors346 and Article 9 deals with trial of the 

people allegedly committing such acts347. 

The above-mentioned provisions have laid down quite detailed rules regarding 

protection of the rights of people. The Convention primarily deals with forced disappearance 

but of course violation of this right directly hit the right to life as well. 

3.19.9. INTER-AMERICAN CONVENTION ON THE 

PREVENTION, PUNISHMENT, AND ERADICATION OF 

VIOLENCE AGAINST WOMEN:- 

Article 7 of the Convention prescribes the following duties with regard to the protection of 

human rights by the state parties. Obligations of the state parties have been stipulated in 

details in this provision and they are called on to adopt all measures in this regard without 

any delay348. 

                                                                                                                                                                                     
Every State Party shall, moreover, take the necessary measures to establish its jurisdiction over the 

crime described in this Convention when the alleged criminal is within its territory and it does not 

proceed to extradite him. 

This Convention does not authorize any State Party to undertake, in the territory of another State 

Party, the exercise of jurisdiction or the performance of functions that are placed within the 

exclusive purview of the authorities of that other Party by its domestic law 
346 Article 8, Inter-American Convention on the Forced Disappearance of Persons. 

Article 8: 

The defense of due obedience to superior orders or instructions that stipulate, authorize, or 

encourage forced disappearance shall not be admitted. All persons who receive such orders have the 

right and duty not to obey them. 

The States Parties shall ensure that the training of public law-enforcement personnel or officials 

includes the necessary education on the offense of forced disappearance of persons 
347 Article 9, Inter-American Convention on the Forced Disappearance of Persons. Article 9: 

Persons alleged to be responsible for the acts constituting the offense of forced disappearance of persons may be 

tried only in the competent jurisdictions of ordinary law in each state, to the exclusion of all other special 

jurisdictions, particularly military jurisdictions. The acts constituting forced disappearance shall not be deemed 

to have been committed in the course of military duties. Privileges, immunities, or special dispensations shall 

not be admitted in such trials, without prejudice to the provisions set forth in the Vienna Convention on 

Diplomatic Relations. 
348 Article 7 of Inter-American Convention on the Prevention, Punishment, and Eradication of Violence 

against Women. Article 7: 

The States Parties condemn all forms of violence against women and agree to pursue, by all 

appropriate means and without delay, policies to prevent, punish and eradicate such violence and 

undertake to: 
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The Convention prescribes detailed rules over the issue. However, time and again 

certain defences are raised by the states and authorities and security agencies working under 

it to justify the violations of human rights but this time this ambiguity was clarified by the 

court while applying the provisions of above-mentioned Convention. 

3.20. DEFENCES AND STATE IMMUNITY:- 

In respect of and compliance of the provisions of this Convention, a famous judgement was 

passed by Inter-American Court of Human Rights on 29th July 1988, where the court has 

considered many acts of state as violations of human rights in general and violation of the 

provisions of the Inter-American Convention on the Prevention, Punishment, and Eradication 

of Violence Against Women in particular. The court observed that:- 

“The Court now turns to the relevant facts that it finds to have been proven. They are as 

follows: 

a. During the period 1981 to 1984, 100 to 150 persons disappeared in the Republic 

of Honduras, and many were never heard from again. 

b. Those disappearances followed a similar pattern, beginning with the kidnapping 

of the victims by force, often in broad daylight and in public places, by armed 

men in civilian clothes and disguises, who acted with apparent impunity and who 

                                                                                                                                                                                     
a) refrain from engaging in any act or practice of violence against women and to 

ensure that their authorities, officials, personnel, agents, and institutions act 

in conformity with this obligation; 

b) apply due diligence to prevent, investigate and impose penalties for violence 

against women; 

c) include in their domestic legislation penal, civil, administrative and any other 

type of provisions that may be needed to prevent, punish and eradicate 

violence against women and to adopt appropriate administrative measures 

where necessary; 

d) adopt legal measures to require the perpetrator to refrain from harassing, 

intimidating or threatening the woman or using any method that harms or 

endangers her life or integrity, or damages her property; 

e) take all appropriate measures, including legislative measures, to amend or 

repeal existing laws and regulations or to modify legal or customary practices 

which sustain the persistence and tolerance of violence against women; 

f) establish fair and effective legal procedures for women who have been 

subjected to violence which include, among others, protective measures, a 

timely hearing and effective access to such procedures; 

g) establish the necessary legal and administrative mechanisms to ensure that 

women subjected to violence have effective access to restitution, reparations 

or other just and effective remedies; and 

h) Adopt such legislative or other measures as may be necessary to give effect 

to this Convention”. 
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used vehicles without any official identification, with tinted windows and with 

false license plates or no plates. 

c. It was public and notorious knowledge in Honduras that the kidnappings were 

carried out by military personnel or the police, or persons acting under their 

orders. 

d. The disappearances were carried out in a systematic manner, regarding which the 

Court considers the following circumstances particularly relevant: 

i. The victims were usually persons whom Honduran officials 

considered dangerous to State security. . . . In addition, the victims 

had usually been under surveillance for long periods of time. 

ii. The arms employed were reserved for the official use of the military 

and police, and the vehicles used had tinted glass, which requires 

special official authorization. In some cases, Government agents 

carried out the detentions openly and without any pretense or 

disguise; in others, government agents had cleared the areas where 

the kidnappings were to take place and, on at least one occasion, 

when government agents stopped the kidnappers they were allowed to 

continue freely on their way after showing their identification. 

iii. The kidnappers blindfolded the victims, took them to secret, 

unofficial detention centers and moved them from one center to 

another. They interrogated the victims and subjected them to cruel 

and humiliating treatment and torture. Some were ultimately 

murdered and their bodies were buried in clandestine cemeteries. 

iv. When queried by relatives, lawyers and persons or entities interested 

in the protection of human rights, or by judges charged with 

executing writs of habeas corpus, the authorities systematically 

denied any knowledge of the detentions or the whereabouts or fate of 

the victims. That attitude was seen even in the cases of persons who 

later reappeared in the hands of the same authorities who had 

systematically denied holding them or knowing their fate. 

v. Military and police officials as well as those from the Executive and 

Judicial Branches either denied the disappearances or were incapable 

of preventing or investigating them, punishing those responsible, or 

helping those interested discover the whereabouts and fate of the 

victims or the location of their remains. The investigative committees 

created by the Government and the Armed Forces did not produce 

any results. The judicial proceedings brought were processed slowly 

with a clear lack of interest and some were ultimately dismissed. 

e. On September 12, 1981, between 4:30 and 5:00 p.m., several heavily-armed men 

in civilian clothes driving a white Ford without license plates kidnapped 

Manfredo Vel´asquez from a parking lot in downtown Tegucigalpa. Today, 

nearly seven years later, he remains disappeared, which creates a reasonable 

presumption that he is dead. 

f. Persons connected with the Armed Forces or under its direction carried out that 

kidnapping. 

g. The kidnapping and disappearance of Manfredo Vel´asquez falls within the 

systematic practice of disappearances referred to by the facts deemed proved in 

paragraphs a–d”349. 
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After having given the account of above-mentioned violations of the state authorities, the 

court further summarized these violations in the following words:- 

i. Manfredo Vel´asquez was a student who was involved in activities the 

authorities considered “dangerous” to national security. 

ii. The kidnapping of Manfredo Vel´asquez was carried out in broad 

daylight by men in civilian clothes who used a vehicle without license 

plates. 

iii. In the case of Manfredo Vel´asquez, there were the same type of 

denials by his captors and the Armed Forces, the same omissions of 

the latter and of the Government in investigating and revealing his 

whereabouts, and the same ineffectiveness of the courts where three 

writs of habeas corpus and two criminal complaints were brought. 

h. There is no evidence in the record that Manfredo Vel´asquez had disappeared in 

order to join subversive groups, other than a letter from the Mayor of Langue, 

which contained rumours to that effect. The letter itself shows that the Government 

associated him with activities it considered a threat to national security. However, 

the Government did not corroborate the view expressed in the letter with any other 

evidence. Nor is there any evidence that he was kidnapped by common criminals 

or other persons unrelated to the practice of disappearances existing at that time350. 

 
 

Having said so, the court further proceeded to finally adjudicate upon the liability of the state 

parties in respect of the compliance of the provisions of Inter-American Convention on the 

Prevention, Punishment, and Eradication of Violence Against Women and their obligations 

under human rights law in the following manner:- 

Based upon the above, the Court finds that the following facts have been proven in this 

proceeding:  

I. a practice of disappearances carried out or tolerated by Honduran officials 

existed between 1981 and 1984;  

II. Manfredo Vel´asquez disappeared at the hands of or with the acquiescence of 

those officials within the framework of that practice; and 

III. The Government of Honduras failed to guarantee the human rights affected by 

that practice. 

International practice and doctrine have often categorized disappearances as a crime 

against humanity. 

Without question, the State has the right and duty to guarantee its security. It is also 

indisputable that all societies suffer some deficiencies in their legal orders. However, 

regardless of the seriousness of certain actions and the culpability of the perpetrators of 

certain crimes, the power of the State is not unlimited, nor may the State resort to any 

means to attain its ends. The State is subject to law and morality. Disrespect for human 

dignity cannot serve as the basis for any State action. 
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The forced disappearance of human beings is a multiple and continuous violation of many 

rights under the Convention that the States Parties are obligated to respect and guarantee.  

The Court finally found that disappearances violate Articles 7 (right to personal liberty), 5 

(right to humane treatment), and 4 (right to life). 

The practice of disappearances, in addition to directly violating many provisions of the 

Convention, such as those noted above, constitutes a radical breach of the treaty in that it 

shows a crass abandonment of the values which emanate from the concept of human 

dignity and of the most basic principles of the inter-American system and the 

Convention351. 

 

Thus, a historical decision was announced regarding the violations of human rights in general 

and violations of Inter-American Convention on the Prevention, Punishment, and Eradication 

of Violence Against Women in particular, by specifically holding the state parties 

accountable under the provisions of human rights law352. The decision has settled almost all 

the justifications, excuses and defences of states while dealing with such like activities which 

are common in every state facing resistance or insurgency including Pakistan. Same nature of 

cases have been reported in Pakistan and detailed account in this regard and the applicable 

law shall be discussed separately in the fifth chapter.  

One of the main defences of the states is immunity of states and heads of states. 

Previously, it was considered that the states as well as heads of states are immune from any 

act done by them irrespective of the fact that the same violates the provisions of any or all 

laws. The concept emerged from the famous English doctrine that “King can do no wrong”. 

However, the same is no more acceptable. The most important development in this regard is 

that a U-turn was given to the above-mentioned doctrine regarding the principle of immunity 

under what is called “Pinochet Movement”. The famous Chilean President and a military 

dictator became notorious for his massive killings, enforced disappearances and world wide 

atrocities, irrespective of the nationality of the victims. He was finally arrested in UK upon 

the warrants issued by a Spanish Court. Whatever was the outcome of his prosecution is 
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immaterial but his topic was discussed all over the World by legal experts in course of 

implication of international criminal law (ICL) and HRL. For few, it was a positive step 

towards the abolition of immunity and bringing the law into motion upon the principle that 

“no one is above the law”. While, for others, it was a direct attack upon the sovereignty of the 

state as well as head of the state and amounted to insult of his office. Irrespective of the 

views, one thing is certain that on the one hand his prosecution established sympathy with the 

victims of his atrocities and on the other, ICL was practically set into motion even under the 

auspices of national courts by remarking his trial as “breath-taking”, “a decision without 

precedent”, “a beginning for what can and should be justice without borders” and “already 

revolutionized international law.”353. 

Another development towards the responsibility of state regarding the protection of 

human rights in general and right to life in particular was observed when the International 

Court of Justice (ICJ) announced its decision regarding the atrocities and genocide committed 

by Federal Republic of Yugoslavia (FRY, Serbia) against the Muslims in Bosnia. The court 

though held that Serbia was not responsible for genocide committed in Bosnia in 1990’s and 

the same resulted into great displeasure and disappointment all over the World, but there are 

other aspects of the decision as well. For instance, the court also held that Serbia held 

responsible in several other aspects. It was held by the court that the killing of seven 

thousands (7000) Muslim males in 1995 at Srebrenica was genocide. It was also held that the 

failure of Serbian Government in Belgrade to fulfil its obligations and taking measures to 

prevent these violations was also a violation of Article 1 of the Convention on the Prevention 

and Punishment of Genocide (1951). The court further observed that refusal of Serbian 

Government to arrest General Ratko Mladic, commander of Srebrenica operations, who was 

known to be present in the Serbian territory and refusal of Serbian Government to hand him 
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over to international Criminal Tribunal established in the Hague was a further violation of its 

obligations under international law354. However, besides the above-mentioned facts, it was 

disappointing that the Serbian authorities despite of having involved in the atrocities and 

genocide and the same being admitted by the court, were not held responsible for these 

crimes apart from 1995 massacre. 

Another aspect of this incident was that the failure of ICJ to hold Belgrade responsible 

for the atrocities committed against the Bosnian Serbs also lead to revert the opinion of 

European public that the master mind of the events namely Slobodan Milosevic was liable for 

conviction because the Court also saw the involvement of Belgrade in financing, supervising 

the atrocities committed in the region, therefore if FRY was entitled for protection by the 

court then why not Milosevic355. 

Another famous incident took place, when after World War II, German leaders were 

tried for their alleged commission of war crimes and crimes against humanity. Among these 

trials, one was conducted against Robert Ley who was charged for his alleged commission of 

crimes against humanity. However, Ley reacted to it and wrote a paper upon the right of 

Allies to try German leaders for war crimes and crimes against humanity. In his writing, he 

referred to the charges imposed by the Allies, including the allegations that these people 

formulated and executed a common plan for the commission of war crimes and crimes 

against humanity. He demanded the evidence of the alleged plan. He further added that on 

what footings indictment can be served because according to him, only these people have set 

such a plan and not those who acted under the auspices of Allies. However, without having 

seen the outcome of his writings, Ley committed suicide in his cell before the conclusion of 

                                                           
354 It has also been pointed out at times that the prevailing policy of the United States especially adopted after 

9/11 leading its involvement in other countries all over the World, also amounts to same violations at done by 

FRY in 1990’s. Every time justification given in this regard is counter terrorism policy, but it has been globally 

accepted that motivations other than counter terrorism policy are behind the involvement of USA in the Middle 

East and especially in Iraq. These motivations include oil and other natural resources, Israeli Security, and 

regional hegemony.   
355 Falk, Achieving Human Rights, 121. 



175 
 

trial but questions were left in the minds of people in the remaining World about the 

impartiality and fairness of these trials which are still being debated on one forum or the 

other. However, it was recognized in general that irrespective of the fairness and impartiality 

of these trials, one thing was fortunate that an example was set where leaders of a nation were 

being tried under a set up established at international level which example is still alive and 

paid a major contribution in the development of international law in general and international 

criminal justice system in particular356. 

Another positive aspect of the issue is that in the modern era, all the states are not 

always inclined to violate the human rights and the principles of IHL, rather there are states 

which contribute in the development of human rights and their protection. For instance, in the 

year 2004, the Secretary General of the United Nations said while addressing the Canadians 

that “the World needs more Canada”357. The compliment was based upon the contributions of 

Canada in the development as well as protection of human rights which has distinguished this 

country from the rest of the World more particular from its neighbour, the United States 

which also recognizes Canada as its moral super power.  

3.21. NON-STATE ACTORS:- 

Although, international law in general recognizes the states as its main subjects and is meant 

to deal with them, but after recent developments under IHL and HRL, various bodies and 

organizations have also been considered subjects of international law. As a result of that these 

bodies have rights and reciprocal duties and under ICL, even individuals have been 

considered responsible for their commission of genocide, war crimes and crimes against 

humanity, which in turn is generating and flourishing the concept of individual criminal 

responsibility. According to IHL, during the course of NIAC, not only the states, but also non 
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state actors and armed groups have been declared liable under common article 3 of the GCs, 

AP II and Customary International Law358. 

 

Moreover, the Security Council (SC) in a number of its resolutions has declared the 

dissenting armed groups and non-state actors, bound under the principles of IHL and the rules 

of conduct of war. It was observed in a Special Rapport on extrajudicial, summary or 

arbitrary executions indicated Sri Lanka that:- 

[a]s a non-State actor, the LTTE does not have legal obligations under [the International 

Covenant on Civil and Political Rights], but it remains subject to the demand of the 

international community, first expressed in the Universal Declaration of Human Rights, 

that every organ of society respect and promote human rights359. 

This approach was further affirmed by a joint report submitted by a group of four special 

procedure mandate holders on their mission to Lebanon and Israel. 

In addition to IHL, Article 4 of the Optional Protocol to the Convention on the Rights 

of the Child on the Involvement of Children in Armed Conflict (OHCHR), imposes 

obligations on armed groups for violations of the rights of child and in this context, the 

Committee on the Rights of the Child in its 2001 concluding observations on the Democratic 

Republic of the Congo held that the armed groups and private companies are responsible for 

violations of the Convention on the Rights of the Child during the armed conflict. Moreover, 

in another case, in the year of 2004, SC adopted a resolution, where Sudanese rebel groups 

were stressed to respect IHL and HRL360. All these instances clearly indicate that in today’s 

phenomenon, non-state actors and other armed groups are bound under the provisions of 

HRL and IHL. 
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3.22. PEACEKEEPING AND PEACE ENFORCEMENT OPERATIONS:- 

International peacekeeping missions acting on behalf of the United Nations or any other body 

universally constituted also bear their responsibility towards the observance of IHL as well as 

other provisions applicable during an armed conflict including that of HRL and are bound to 

act like any other party to an armed conflict. All the bodies acting on behalf of the UN are 

bound by the Secretary-General’s Bulletin for observing the rules of IHL which instructs 

United Nations forces to comply with them when engaged as combatants in armed conflicts. 

Article 20 of the Convention on the Safety of United Nations and Associated Personnel, 

adopted by the United Nations General Assembly in 1994, further provides that; 

[n]othing in this Convention shall affect: 

(a) [t]he applicability of international humanitarian law and universally recognized 

standards of human rights as contained in international instruments in relation to the 

protection of United Nations operations and United Nations and associated personnel 

or the responsibility of such personnel to respect such law and standards361. 

 

The provision keeps the provisions of IHL and HRL intact even during peacekeeping 

missions. Moreover, recently it has been argued that the rules of IHL are not binding on 

organizations because, international organizations including the UN are not party to the main 

treaties on IHL, hence not bound under the these rules. However, the counter argument is that 

international organizations including the UN are subjects of international law, hence, are 

bound under the relevant rules of IHL in the same manner as states are bound under these 

rules. The same principle has been laid down by the ECtHR in the case of Behrami v. France, 

wherein it was held that the international organizations are bound under the rules of IHL. 

However, said decision has been subjected to various criticism by the jurists and may be 

reviewed as assessed by the international community362. 
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In addition to states, UNO has also been given the task of development and protection 

of human rights. Although, a number of institutions have been established under the UNO, 

yet many people consider it in-effective unless these institutions are practically rationalized. 

But still some of these institutions have contributed to an extent to establish a mechanism, 

though the realization of the goals of the institutions remained and still dependent upon the 

will of the people in whose hands these institutions are being operated. 

Finally, it is clear from Article 1 of the Charter of the UNO that the primary purpose 

for the establishment of the UNO was the protection of human rights as it has been mentioned 

in this Article that the primary purpose of the UNO is “respect for human rights and 

fundamental freedoms for all without distinction as to race, sex, language or religion”. 

Among the institutions established for the protection of human rights, two are most important 

and these are General Assembly (GA) and the Economic and Social Council (ECOSOC). The 

task of GA is firstly to promote the universal respect and observance of human rights and 

secondly, to initiate studies and recommendations regarding protection of human rights. 

While ECOSOC has the power to make recommendations regarding observance of human 

rights and their protection and to draft conventions in this regard. The Council has been 

further empowered to set up commissions for respect and protection of human rights363. 

3.23. APPLICATION OF HRL IN NIAC:- 

The application of HRL during NIAC is also a challenge for contemporary international law. 

According to international law experts, HRL does not categorize the people for the purpose 

of protection as IHL do. However, the principles have also been prescribed under HRL for 

the protection of the right to life during NIAC. The main principle in this regard is “law 

enforcement model”, which regulates the conduct of hostilities during NIAC. It further 

emphasises the observance of the principles of necessity and proportionality during the 
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conduct of hostilities in NIAC. All the major human rights bodies including HRC, ECHR, 

Inter American Court and Commission have applied the scheme of protection provided under 

HRL, as mentioned above. According to the experts, this scheme was applied in the case of 

Guerrero V. Columbia where the main principle of “law enforcement model” was laid down 

according to which the state authorities are under obligation to effect an arrest before using 

force. However, this principle is subject to the condition that the state authorities under 

situation must exercise effective control and the principle would not apply where such control 

is not exercised by the state because the law enforcement model does not stipulate any 

obligation, the compliance of which is impossible for the states364. 

3.24.  OBLIGATION TO PROTECT THE RIGHT TO LIFE: 

DIFFERENT APPROACHES:- 

Since the right to life has been declared as most fundamental right of all rights, hence, the 

obligation to protect the same is also one of the essential responsibilities of all the duty 

bearers. Moreover, since the right is available for every human being in all the situations, 

hence, the same has been recognized and protected by both the main disciplines of 

international law including IHL and HRL. However, the standard of protection may differ on 

the basis of the difference between both these disciplines, which has already been discussed 

in details in chapter 2365. 

Importance of the right to life has been stressed by HRC for it’s being the 

fundamental of all rights and for it’s necessary protection, condemning indiscriminate attacks 

during the hostilities and calling for the protection of vulnerable groups including women, 

children, Internally Displaced Persons (IDPs), peace keeping missionaries, human rights 

                                                           
364 “Expert Meeting on the right to life in armed conflicts and situations of occupation”, Organised by 

The University Centre for International Humanitarian Law, Geneva, available at: http://www.geneva-

academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf, accessed on 10-09-2012, 34-38. 
365 Siatitsa and Titberidze, “Human Rights in Armed Conflict from the Perspective of the Contemporary State 

Practice in the United Nations”.  

http://www.geneva-academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf
http://www.geneva-academy.ch/docs/expert-meetings/2005/3rapport_droit_vie.pdf


180 
 

defenders, and humanitarian workers. SC has also condemned the targeted attacks against the 

civilians and has termed it as violations of both IHL and HRL366. Following are few other 

instances of endeavors made to protect the right to life. 

3.24.1. SERBIA AND FORMER REPUBLIC OF YUGOSLAVIA: 

During the trial of the accused persons of the Bosian Genocide, the ICJ, though held that 

Former Republic of Yugoslavia was not guilty of Bosnian Genocide during 1990s, however, 

it was held that in 1995 deliberate killing and massacre of 7000 Bosnian male Muslims was 

genocide. It was also laid down that Serbian Government failed to fulfill its obligation under 

Article 1 of the Convention on the Prevention and Punishment of Crime of Genocide (1951) 

(CPPCG), on the ground that appropriate measures were not adopted for the prevention of 

these events. It was further held that refusal of Serbian Government to hand over General 

Ratko Mladic, commander of the Srebrenica operations to the tribunal, established for the 

criminal prosecutions in the Netherlands was a further breach on the part of Serbian 

Government367. From the foregoing verdict of ICJ, it is established that no efforts were made 

at domestic level by Serbia and Yugoslavia to protect human rights rather violation of these 

rights was their deliberate act. 

3.24.2. TURKEY: 

The practice of all the states regarding the protection of human rights is not similar. In this 

regard, the convincing example is that of Turkey. After the events of 9/11 and waging of war 

against Iraq, Turkey being one of the close neighbours and popular states was presumed to 

justify its control over the domestic issues through strict actions, but the presumption has 

gone to be wrong, as the World has witnessed that a more liberal approach was adopted by 

the Government to grant rights to the inhabitants and subsequently Turkey has proved itself 
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to be eligible to be part of major international organizations including NATO and the 

European Union368.  

3.24.3. THE SPANISH RESPONSE TO MARCH 11: 
 

Several Trains were blown up in Madrid by terrorist bombings on March 11, 2004. The 

Spanish government at that time was supporting Iraq war, but initially alleged that the act was 

done by the radical Basque separatist organization Euskadi Ta Askatasuna (ETA). However, 

the statement was proved to have been false and a few days later the same was reflected in 

the polls held a few days later and the new leadership entirely changed the policy and 

indicated that the Spanish troops would be withdrawn from Iraq and at the same time Police 

force was enhanced to bring the perpetrators to accountability and to prevent such attacks in 

future. Hence, a new policy was introduced which was anti-war and anti-terrorist at the same 

time. This immediate change in the Spanish foreign as well as interior policy was due to 

growing demands of its citizens, because the previous government has already witnessed the 

public chanting slogans like “No to war, No to terrorism,” “Azner, your war, our lives,” and 

“No to Terrorism by the State.”369. 

This change in the Spanish policy was also a positive step towards maintenance of 

peace in the country because though the perpetrators of March 11 had gone unattended, 

however, no such act was repeated in the Spain in future till today. 

3.24.4. U.S. RESPONSE BASED ON ENHANCED LAW 

ENFORCEMENT: 

After the attacks of 9/11, USA adopted to continue war and anti-terrorism policy instead of 

implementation of law enforcement model. The policy was based upon the sympathy with the 

victims of 9/11, anger over the incident, coupled with the analysis that the law enforcement 

model has already been failed which was experienced in 1990’s, hence, USA adopted 

                                                           
368 Ibid. 
369 Ibid, 139-40. 



182 
 

aggressive policy. However, the policy resulted into some serious effects including the loss of 

human rights at the global level and thereafter by concluding that such acts were not possible 

to be stopped by implementation of this policy370. 

The failure of anti-terrorism policy has also been witnessed in Afghanistan, where at 

various levels the allied forces have been failed to take control of the land from the Taliban 

and particularly in Iraq where the resistance of Iraqi people was still intact when a new global 

movement known as Islamic State of Iraq and Syria (ISIS) has been emerged and remained 

effective in resistance from all other organizations of its nature including Al-Qaeda371. It is 

therefore, concluded that the policy adopted by the USA not only remained ineffective rather 

failed in its entirety.  

3.24.5. PAKISTANI RESPONSE AFTER 9/11: 

After the incident of 9/11, a war against terrorism was started in Pakistan. So far, terrorism 

has not been eliminated but it has left serious consequences on the country. Undoubtedly, 

every act of terrorism is a violation of IHL and HRL, but it is more astonishing and 

unfortunate that in this war of terrorism, more atrocities were committed while countering the 

terrorism. In this regard, indiscriminate and excessive use of force by the armed forces 

resulted into serious violations of human rights. Every time, heavy artillery and gunship 

helicopters as well as jet fighters were used. Narrating the story, a former federal minister 

namely Iftikhar Gillani, who also belongs to Kohat, an area situated adjacent to tribal areas, 

says:- 

There is seething anger amongst the locals which might well be fuelling support for the 

militants amongst even those who were otherwise indifferent and whose support could 

have been critical to the success of the anti-terrorist campaign372. 
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Furthermore, many stories are narrated by the people who have witnessed these events. In 

one such example, a lady says that:- 

 
I was taking a shower and heard a loud bang. I was so frightened, I ran out without a 

dupatta. I am mortified that my father saw me in such a state373. 

 

Another person narrates the story in the following words:- 

 

The Taliban would fire from near our homes and flee – and then the military would bomb 

the place. So many of our family had already died from mortar shelling, we left so that 

those that have survived would not be killed374. 

 

The above-mentioned instances are a few among many, where human rights in general and 

the right to life in particular are being violated at national level. This is a brief of violations of 

human rights as a result of our approach to counter terrorism. Detailed discussion in this 

regard will be made in the fifth chapter. 

3.25.  ISLAMIC LAW AND HUMAN RIGHTS:- 

After analyzing a few approaches of different countries of the world facing problem of 

human rights, it seems appropriate to discuss the approach adopted by Islam. The Holy Quran 

clearly states that the primary purpose of an Islamic state is the development and promotion 

of those norms and virtues which are best considered by the Creator of this Universe and 

eradication and elimination of those evils which are absolutely harmful for the human life and 

the entire community. Therefore, the primary purpose of an Islamic State is the preservation 

and protection of the human rights. However, the difference is that an ordinary state is tasked 

with the protection of the rights of its individuals, whereas, the primary purpose of an Islamic 

State is the protection of the rights of entire community irrespective of geographical limits 

and irrespective of the fact that the victim may fall in or outside the jurisdiction of the Islamic 

State. Therefore, it is settled principle of Islamic governmental system that human blood is 
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sacred under all circumstances and cannot be shed without lawful justification, irrespective of 

the faith, race, citizenship and gender of a human being375. 

The above-mentioned philosophy of an Islamic State makes it abundantly clear that 

the life of every human being is protected under Islamic law in all circumstances except for a 

just cause and that just cause will always be to maintain justice. Relevant verses (provisions) 

of Holy Quran as well as traditions of the Holy Prophet (ملسو هيلع هللا ىلص) support it. 

Coming to human rights, in Islamic law, human rights have not only been recognized 

rather procedure has also been prescribed for their observance and enforcement. Moreover, 

concept of human rights in Islam is as old as Islamic Law itself. Islamic law adopts a 

balanced approach in respect of human rights and makes no distinction on the basis of race, 

colour, sex, creed or religion376. Islamic law sanctions five essential interests which are also 

called “Shariah Objectives” and include, protection of religion, life, intellect, property and 

lineage. Islamic law imposes primary responsibility on the state to protect these interests and 

that they shall not be abridged at any cost without due process of law377. Various verses of the 

Holy Quran give clear instructions in respect of protection of human rights including the 

following:- 

“O you who believe stand out firmly for justice, as witness to Allah, even though it is against 

yourselves, or your parents, or your kin, the rich or poor; Allah is better protector to those; so 

follow not the lusts (of your hearts) lest you avoid justice; and if you distort your witness or 

refuse to give it, verily, Allah is ever Well-Acquainted with what you do”378. 

 
At another place Almighty ALLAH says:- 

 

“Verily! Allah commands that you should render back the trusts to those whom they are due; 

and that when you judge between men, you judge with justice”379. 
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Administration of justice has been given vital importance. In this regard, ALLAH 

Almighty says:- 

“O you who believe stand out firmly for justice, as witness to Allah, and let not the enmity 

and hatred of others make you to depart from justice; be just; that is nearer to piety; and fear 

Allah .Verily Allah is Well-Acquainted with what you do”380. 

 

Apart from the Holy Quran, Holy Prophet (ملسو هيلع هللا ىلص) has also clearly instructed to protect the human 

rights in various traditions. According to a Tradition of the Holy Prophet (ملسو هيلع هللا ىلص) said:- 

“It is narrated by Anas that the Messenger (ملسو هيلع هللا ىلص) was asked about the great sins. He said, 

they are; 

a) to join others in worship with Allah. 

b) to be undutiful to one’s parents. 

c) to kill a person (which Allah has forbidden to be killed) 

d) to give a false witness”381. 

In the Farewell Pilgrim, the Prophet (ملسو هيلع هللا ىلص) has clearly declared that blood, property and honour 

of one Muslim is sacred for the others. He said:- 

“The blood, property and honour of a Muslim is as sacred to every Muslim as this day, this 

month and this country”382. 

The above-mentioned verses and traditions do not constitute the entire code of human rights 

in Islam, rather number of other texts are also available which not only recognize the human 

rights, rather prescribe rules in this regard and provide procedure for their enforcement. 

However, the primary difference between Islamic Law and modern human rights law is that 

the former though prescribes law in respect of HRL as well as IHL but does not make 

distinction in respect of rights available under both these branches. Whereas, modern 

international law not only separates both these disciplines rather prescribes different criteria 

in respect of protection of rights under both these disciplines. Therefore, under Islamic, 

though separate work has been done and rules have been distinguished dealing with IHL and 

HRL, but there is no difference with regard to protection of the rights falling under both these 

disciplines.   
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3.26. CONCLUSION:-  

From the above mentioned discussion about the protection of the right to life under 

international human rights law, it can rightly be inferred that the primary obligation (moral as 

well as legal) regarding the protection of the right to life is that of the national law of the state 

where the subject resides irrespective of all other aspects including religion, race, gender, 

color etc. However, in case of failure of that state to protect the right to life at domestic level, 

international machinery comes into operation and the state is bound before the international 

community to comply with the provisions of international conventions and treaties 

formulated in this regard. One of the unfortunate aspects is that the international machinery 

lacks necessary enforcement mechanism as well as enforcement machinery to take action 

against the delinquent state. In addition, international organizations have also been given the 

task to ensure the compliance of human rights norms, but the same cannot be done unless and 

until the states show their willingness to comply with these obligations and norms by 

protecting all human rights of entire humanity and by considering it as their primary objective 

and duty, as is the case with an Islamic State. 
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CHAPTER 4 

 

PROTECTION OF THE RIGHT TO LIFE UNDER INTERNATIONAL 

HUMANITARIAN LAW 

 

4.1. INTRODUCTION:- 

In order to understand the significance, limitations and liabilities regarding the protection of 

the right to life under IHL regime, it seems more appropriate to briefly describe the scope of 

IHL and its development, particularly with regard to the right to life of protected persons. 

As compared to HRL, IHL is a new discipline of international law. International law 

has its roots in the concept of modern state system. The term international law (jus inter 

genes), was first time used by Jeremy Bentham in 1780, but prior to that period, some work 

was done in the field of international law in general and in IHL in particular. According to 

modern jurists of international law, Hugo Grotius (1583-1645), has written a book which was 

published later on, named as De Jure Belli Ac Pacis (Concerning the law of war and peace), 

which is said to be the first book written on international law. Later on, emergence of the 

treaty of Westphalia (1648), further contributed to the development of IHL383. Further 

development in this regard was made in the nineteenth century, firstly when states adopted 

the practice of outlawing trafficking of slaves, secondly at the time of adoption of St. 

Petersburg Declaration, which condemned the use of dumdum bullets in times of war, and 

finally in 1898, when Convention on Laws and Customs of Land War (the First Hague 

Convention), was adopted384. 

In the twentieth century, World War I was fought and horrors of WW I were seen by 

the World which compelled the modern states to take necessary steps towards establishing 

peace in the World. Therefore, attempts were made with regard to the establishment of peace 
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in the World, and accordingly Geneva Convention 1929 was adopted in this regard385. In 

addition to that, Kellog Briand Pact 1930, prohibited the act of aggression and consequently 

in 1937 a Convention Against Terrorism was also adopted by the League of Nations. After 

World War II, more serious atrocities were witnessed by the World, and these atrocities 

included those which at that time were not covered neither by the international law, nor by 

the domestic law of any state. These included discrimination and mass murder of Jews, 

Romanis, Homosexuals, and Communists. After facing these problems, again there was need 

to frame additional instruments to protect the human rights in this regard and consequently 

Four Geneva Conventions were adopted in 1949, which were followed by their Two 

Additional Protocols of 1977 and the Third one in 2005386. 

IHL, in general, extends the same protection to human rights as extended by HRL. 

However, this does not mean that the framework adopted under these two regimes of 

international law is also identical, nor the criterion of protection is the same. Therefore, there 

are many distinctions between the two regimes of international law, for instance, for 

application of IHL regime, it has to be determined that whether or not individuals are right-

holders for protection of their rights including the right to life387. 

4.2. RIGHT HOLDERS UNDER IHL:- 

The legal framework operating under IHL for the protection of rights is not as that of 

HRL. It has been debated since long as to whether IHL acts as lex specialis, hence, excludes 

the application of HRL. The discussion over this issue has already been done in the second 

chapter. However, in IHL treaties, it is also unclear as to whether any rights have been 

granted to the individuals. For instance, the early 1864 Geneva Convention, which aimed at 

the protection of the rights of all vulnerable groups even during the course of hostilities, does 
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not expressly confer this protection to the protected persons because nowhere in that 

Convention word ‘right’ has been used. Moreover, no reference of human rights of 

individuals, civilians, or the prisoners of war has been used in 1899 and 1907 Hague 

Regulations. However, the concept of “protected persons” was first time used in 1929 

Geneva Convention Relative to the Treatment of Prisoners of War. Subsequently, the famous 

four Geneva Conventions of 1949 have been adopted which categorically refer to the rights 

of protected persons. However, the question remains intact as to whether these references 

indicate that individuals are right holders.  In this regard, two provisions of the four 

Conventions namely Articles 6/6/6/7 and 7/7/7/8 have been interpreted by the legal experts in 

a way that under these provisions individuals have been granted rights. Common Articles 

6/6/6/7 state that “although High Contracting Parties are at liberty to conclude special 

agreements among them with respect to any matter governed by the Conventions, ‘[n]o 

special agreement shall adversely affect the situation of [protected persons] nor restrict the 

rights which it confers upon them”. While on the other hand, Common Articles 7/7/7/8 

provide that “in no circumstances may protected persons validly renounce ‘in part or in 

entirety’ the rights secured to them by the present Convention”388. From the foregoing 

provisions it can be inferred that individuals have been granted rights. 

According to some legal experts, the above-mentioned provisions of IHL confer rights 

to the states as well as individuals. According to them, as the state is not the sole holder of 

these rights, hence, a state cannot waive them for the individuals and same is the case with 

the individuals vis a vis a state. However, enforcement of these rights can be claimed either 

by the state or the individual without depending on each other. As for instance, according to 

Article 17 of the Third Geneva Convention, prohibition has been laid down on torturing 

thePOWs, and according to the above-mentioned theory, said violation makes the state as 
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well as individual, entitled to take all the necessary steps in order to ensure the compliance of 

Article 17389. 

4.3. RESPONSIBILITY UNDER IHL:- 

The fundamental principles of IHL are Distinction and proportionality. The violation of these 

principles initiate the machinery of IHL into operation and the aggressor, whether that is a 

state actor or a non-state actor, violating the same would be liable for consequences under the 

relevant provisions of IHL. However, as is the case with rights, it is also still debated as to 

whether states are the only entities liable for the obligations and responsibilities under IHL or 

these obligations are also extended to individuals as well? As per prevailing practice, in 

almost all cases, violations have been committed in respect of the principles of distinction 

and proportionality by the members of armed forces belonging to a particular state in the 

course of armed hostilities. In the opinion of scholars and writers of international law, acts of 

such members of armed forces are to be considered as acts of that state itself, because armed 

forces are part of that state. The conception remained applicable during wars and armed 

conflicts, however, the course of contemporary armed conflict has been changed, wherein, 

apart from the armed forces, other individual groups and non-state actors have been engaged 

in armed conflicts and particularly in Non-international Armed Conflicts (NIAC). Hence, it 

was re-considered as to whether the obligations prescribed under IHL are also applicable on 

non-state actors? In this regard, different opinions are prevailing. One of the opinions of the 

writers of international law is still the same that primarily, being subject of international law, 

only states are obligated and responsible under the rules prescribed by IHL and not 

individuals because according to them, persons only acting as organs of state are bound by 

the norms of IHL. But this opinion waves the liability of individuals and their responsibilities 
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under IHL and may sabotage the entire scheme of IHL particularly in course of NIAC where 

at least one of the parties is not a state390. 

In this regard the most important theory has been presented by Kelsen. According to 

him, IHL does not directly impose obligations upon the individuals rather, according to him, 

persons acting as state organs directly come under the principle of inter-state immunity and 

cannot be directly prosecuted for their alleged war crimes save in exceptional circumstances. 

These exceptional circumstances include waiver of immunity in certain cases, as the same 

was done in accordance with Article 228 of the Treaty of Versailles and the Japanese 

Instrument of Surrender of 2nd September 1945 but was not done in accordance with Charter 

of the Nuremberg International Military Tribunal391. The theory, however, make the legality 

of post-World War II prosecutions under Nuremberg International Military Tribunal 

doubtful392. 

Another aspect of the protection provided under IHL is that IHL primarily provides 

standards of treatment during war or the principles of conduct of war and has nothing to do 

with the rights of protected persons. The concept has been further elaborated by the 

application of Article 85393 of the Third Geneva Convention of 1949 (GC-III). Article 85 

provides that irrespective of the fact that a POW has committed war crimes, he shall be 

entitled for protection provided under GC-III. However, the concept has been debated from 

the time of adoption of the Convention on the ground that customary international law as well 

as practice set during World War II and even at the time of prosecutions of alleged war 

criminals in France, Germany, Italy, Japan and USA, particularly in Yamashita case, provide 

that when a POW commits war crime, his immunity and protection provided under Geneva 
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Conventions shall be deemed to be waived394. This concept on the other hand, fixes 

individual responsibility in respect of violations of IHL. 

4.4. PROTECTION UNDER IHL:- 

As discussed earlier, the primary purpose of IHL is to curtail the sufferings of war and to give 

protection during war and other conflicts to all those who are affected by such hostilities and 

become victims, despite of having right to be protected based on its fundamental principles of 

distinction and proportionality. Rights of protected persons have already been discussed in 

previous chapters but at this stage, it is more appropriate to ascertain the responsibility of 

protection.  

As a general principle, it is agreed that the protection of the right to life of all the 

protected persons is the responsibility of the state exercising control over them. However, 

there are circumstances where such responsibility does not exist. Experts in this regard 

opined that the responsibility regarding the protection of the rights of protected persons 

including the right to life extends upon a state in the situations where said state is having 

effective control over the territories where such violations are being committed or are 

apprehended and not beyond such control. According to the scholars, areas may exist where a 

state does not exercise effective control for the reason that the authority to exercise such 

control has been transferred to the local population or the state has already lost its control 

over it because of the insurgent groups etc. On the basis of same theory, certain principles 

called ‘Principle 9 of the UN Basic Principles on the Use of Force and Firearms by Law 

Enforcement Officials’ (BPUFF), have been framed according to which targeted killings are 

not unlawful in a territory in the cases where:- 

4. Where they are carried out by the Occupying Power in an area where the Occupying 

Power does not exercise effective control such that the Occupying Power cannot 

reasonably effect an arrest of the individual,  
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5. Where the Occupying Power has sought to effect the transfer of the individual from 

whatever authority is in effective control of the area, assuming there is such an 

authority, 

6. Where the individual has engaged in serious, life-threatening, hostile acts and the 

Occupying Power has reliable intelligence that the individual will continue to commit 

such acts, acts which threaten the lives of persons the Occupying Power is under an 

obligation to protect and 

7. Where other measures would be insufficient to address this threat395. 

  

However, it is not settled that even in the above-mentioned circumstances, a state is free to 

carry out targeted killings, rather the relevant law imposes number of other conditions to 

carry out a targeted killing and general rules of IHL as well as customary international law 

shall remain applicable396. 

Among others, one of the principles applicable during all situations is “the law 

enforcement model”. Under HRL, for the use of potentially lethal force, a mechanism called 

‘law enforcement model’, which has been developed by three major human rights bodies and 

with the state practice in the World, prescribes two main features for the use of potential 

lethal force during armed conflict. First condition is that the use of potential lethal force 

should be exercised during a narrow range of circumstances and must be limited to address 

the threat posed and must comply with the principle of proportionality. Secondly, the law 

enforcement model provides that even during hostilities, state authorities must arrest the 

perpetrators instead of killing them and the state authorities should adopt the plans 

accordingly. However, in this respect ‘the law enforcement model’ provided supra by HRL 

differs with the ‘law enforcement model’ provided under IHL which allows the use of 

potential lethal force against the combatants and allows their killing and prescribes no 

condition precedent regarding their arrest prior to such action397. On the same ground, HRL 

differs with IHL with regard to protection of the right to life during armed conflicts. Apart 
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from that, there are certain other issues with regard to protection of the right to life during 

NIAC. 

4.5. RIGHT TO LIFE DURING NON-INTERNATIONAL ARMED 

CONFLICT:- 

As there is difference between HRL and IHL regarding protection of the right to life during 

armed conflict, in the same manner, there is difference between IAC and NIAC regarding 

protection of the right to life. In IAC, for instance, there are clear categories of people who 

can be targeted during combat operations. For instance, civilians under IHL, during IAC can 

only be targeted as long as they take a direct part in hostilities and not beyond that situation. 

While combatants under IHL, in an IAC can be targeted irrespective of the fact that at the 

time of targeting, they are taking a direct part in hostilities or not. However, under IHL 

regime, in the course of NIAC, there are no clear distinction and categories of people on the 

basis of which it could be ascertained that what kind of people can be targeted during NIAC. 

Moreover, the matter was debated in Expert Meeting on the right to life in armed conflicts 

and situations of occupation, Organised by The University Centre for International 

Humanitarian Law, on the point that as to whether there existed category of ‘combatants’ in 

NIAC. Some experts were of the view that as long as status of civilians is admitted under IHL 

in NIAC, hence, in the same manner, presence of category of combatants in NIAC is also 

admitted and established. According to this view, in the course of NIAC, usually three 

categories of people are present, including, 

1. Members of the armed forces,  

2. Rebels group who are also called combatants, and 

3. Civilians.  

In support of their contention, they argued that CA 3 uses the term ‘parties to the conflict’ 

and Article 1(1) of AP II, uses the words ‘dissident armed forces or other organized groups’, 

which necessarily imply that there existed another category in NIAC, called combatants. 
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They have further contended that Article 13 (3) of AP II lays down that ‘civilians shall enjoy 

the protection afforded by this Part, unless and for such time as they take a direct part in 

hostilities’, meaning thereby that as soon as they participate in hostilities they lose their 

identity as civilians and are converted into the category of combatants. While the second 

group in that expert meeting was of the view that no such category of combatants existed in 

NIAC and all people will be called civilians unless and until they take a direct part in 

hostilities which also includes rebels and can be targeted in that situation398. 

4.6. APPLICATION OF IHL IN NIAC:- 

Another question in this regard is as to whether the rules of IHL applicable to NIAC are as 

clear as that of IAC? In this respect, some experts referred to Article 13 (3) of AP II which 

states that “those who belong to armed forces or armed groups may be attacked at any time”.  

The term “armed groups” used in this provision according to them was used for rebel armed 

groups and these groups consequently can be targeted any time as soon as they start taking 

part in hostilities. Because according to Article 1 (1) of AP II, armed groups have been 

further defined as the groups taking part in hostilities in a state “between its armed forces and 

dissident armed forces or other organized armed groups”, hence, according to the experts, 

these rebel groups can be targeted under IHL when they are participating in hostilities but not 

beyond that and generally the prevailing view among the experts is that in normal situations 

rebel groups are to be treated as civilians unless and until they start taking part in 

hostilities399. 

4.7.  OBLIGATION TO PROTECT THE RIGHT TO LIFE:- 

Although, here I am not concerned about the “cause of war”, but since it is the obligation of 

every state as well as other organized armed groups to protect the right to life in its entirety, 
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hence, it is necessary to discuss the obligations of the state not to wage any war or to engage 

any armed conflict, the purpose of which is not just and in any way violates the right to life. 

Undoubtedly, waging war without any justified reason constitutes a crime under 

international criminal law. One of the justifications raised for waging war is the military 

intervention. However, certain principles have been introduced under international law for 

such like intervention. These principles include the principle of “just cause threshold” which 

provides that to justify military intervention, large scale of human sufferings must exist, 

which either be seen through the loss of human life at a larger scale irrespective of the fact 

that genocidal intent exists or not, or large scale of ethnic cleansing which can be carried out 

by way of killings, rapes, forced disappearances, or expulsion. These acts may be actual or 

anticipatory and the necessity to include anticipatory character of these acts was felt because 

of the reason that the primary purpose of military intervention is to prevent or at-least curtail 

human sufferings and if you have to wait till atrocities in the shape of above-mentioned acts 

begin, then the foundation for legality of military intervention would collapse. However, 

resort to military intervention is not absolute, rather international law imposes certain 

conditions in this regard which are the following:- 

1. Right intention: the primary purpose of the intervention, whatever other motives 

intervening states may have, must be to halt or avert human suffering. 

2. Last resort: military intervention can only be justified when every non-military option 

for the prevention or peaceful resolution of the crisis has been explored, with 

reasonable grounds for believing lesser measures would not succeed. 

3.  Proportional means: in compliance with humanitarian law, the scale, duration and 

intensity of the planned military intervention should be the minimum necessary to 

secure the defined human protection objective. This means that the action taken has to 

be commensurate in scale with its stated purpose, and in line with the magnitude of the 

original provocation. 

4. Reasonable prospects: there must be a reasonable chance of success in halting or 

averting the suffering which has justified the intervention, with the consequences of 

action not likely to be worse than the consequences of inaction”400. 

 

                                                           
400 Charvet and Nay, The Liberal Project and Human Rights.  



197 
 

However, the authority at international level to allow or disallow military intervention is the 

Security Council (SC). The procedure of the use of force has been provided under the UN 

Charter, the details of which need not to be discussed here, but one of the main problems in 

this respect is that even when the entire World takes a unanimous decision regarding military 

intervention that can be set aside by one permanent member of SC by using its veto power. 

Although principally, international community has pressed on the issue and it has been 

resolved that when majority of the states takes a decision to allow military intervention, then 

any permanent member should not resort to its veto power unless and until a larger interest of 

that state is involved which would be required to be justified publicly. Unfortunately, the 

World though witnessed the use of veto power even for the protection of the interests of a 

single state but no justification given publicly has been witnessed so far, which evidences that 

the mechanism provided under UN Charter includes many flaws especially for the protection 

of interests of weaker states401. Hence, states at international level are obliged to protect the 

rights of every community and particularly the right to life and should not resort to veto 

power when such rights are at stake. 

4.8. OBLIGATIONS OF COMBATANTS:- 

IHL not only imposes obligations on the states or groups engaged in an armed conflict rather 

the combatants of the opponent parties are also required to discharge certain obligations, in 

order to ensure the protection of the right to life of all the parties to an armed conflict. The 

main provisions in this regard are contained in Geneva Conventions I to III and AP I. The 

foremost obligation of the combatants engaged in an armed conflict is to draw a clear 

distinction among them and the civilian population, for the reason that the civilians or non-
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combatants should be protected during the conflict402. In this regard, Article 13 of GC I and 

GC II, while defining the protected persons, also imposes certain obligations upon the 

persons taking part in hostilities in order to gain the status of combatants403. This Article is 

common to both GC I and GC II with only difference that Article 13 of GC I deals with the 

persons sick, wounded and shipwrecked members of armed forces in field, while same 

Article of GC II deals with the persons sick, wounded and shipwrecked members of armed 

forces at sea. 

Despite of availability of these provisions, certain technicalities were noted with the 

passage of time regarding the protection of above-mentioned groups of persons taking part in 

hostilities and more particularly with regard to levee in masse (i.e. persons spontaneously 

                                                           
402 Jean-Marie Henckaerts and Louise Doswald-Beck ed. with contributions by Carolin Alvermann et al., 

Customary International Humanitarian Law (The Pitt Building, Trumpington Street, Cambridge, United 

Kingdom , Cambridge university press, 2005), 2550-51.  
403 Article 13 Common to GC I and GC II. Article states that:- 

The Present Convention shall apply to the wounded and sick belonging to the following categories: 

1. Members of the armed forces of a Party to the conflict as well as members of militias or 

volunteer corps forming part of such armed forces. 

2. Members of other militias and members of other volunteer corps, including those of 

organized resistance movements, belonging to a Party to the conflict and operating in or 

outside their own territory, even if this territory is occupied, provided that such militias 

or volunteer corps, including such organized resistance movements, fulfil the following 

conditions: 

a)  That of being commanded by a person responsible for his subordinates; 

b) That of having a fixed distinctive sign recognizable at a distance; 

c)  That of carrying arms openly; 

d) That of conducting their operations in accordance with the laws and 

customs of war. 

3. Members of regular armed forces who profess allegiance to a Government or an 

authority not recognized by the Detaining Power. 

4. Persons who accompany the armed forces without actually being members thereof, 

such as civilian members of military aircraft crews, war correspondents, supply 

contractors, members of labour units or of services responsible for the welfare of the 

armed forces, provided that they have received authorization from the armed forces 

which they accompany. 

5. Members of crews including masters, pilots and apprentices of the merchant marine and 

the crews of civil aircraft of the Parties to the conflict, who do not benefit by more 

favourable treatment under any other provisions in international law. 

6. Inhabitants of a non. 

7. -occupied territory who, on the approach of the enemy, spontaneously take up arms to 

resist the invading forces, without having had time to form themselves into regular 

armed units, provided they carry arms openly and respect the laws and customs of war”. 
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taking part in hostilities from among the civilian population). In order to address these 

problems, First Additional Protocol (AP I) to the Geneva Conventions of 1949 was adopted 

and definition of armed forces has been provided under Article 43 of AP I404. Apart from that, 

in order to elaborate the status of combatants with more clarity, Article 44 was added in the 

Protocol and Article 44(3) specifically provides the criteria of combatants by prescribing only 

two conditions405.  

Hence, according to this Article, the criteria for declaring a person combatant has 

been narrowed down and every person carrying arms openly and abiding by the laws and 

customs of war, shall be considered a combatant and would be entitled for rights of 

combatants available under IHL. Article 44(7) AP I further states that “this Article is not 

intended to change the generally accepted practice of States with respect to the wearing 

of the uniform by combatants assigned to the regular, uniformed armed units of a Party 

to the conflict”406. 

This obligation of combatants is not only limited to the extent of international treaties 

and conventions, rather at times, certain settlements and agreements have been concluded 

between different parties in order to ensure the compliance of these obligations. One of these 

instances is the agreement executed between Bosnia and Herzegovina on the application of 

IHL between the parties, executed in 1992, paragraph 2.5 of which provides that “in order to 
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405 Article 44 (3) of AP I. Article 44(3): 

In order to promote the protection of the civilian population from the effects of hostilities, 

combatants are obliged to distinguish themselves from the civilian population while they are 

engaged in an attack or in a military operation preparatory to an attack. Recognizing, however, that 

there are situations in armed conflicts where, owing to the nature of the hostilities an armed 

combatant cannot so distinguish himself, he shall retain his status as a combatant, provided that, in 

such situations, he carries his arms openly:  

a) During each military engagement, and  

b) During such time as he is visible to the adversary while he is engaged in a 

military deployment preceding the launching of an attack in which he is to 

participate 
406 Article 44 (7) of AP I. 
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promote the protection of the civilian population, combatants are obliged to distinguish 

themselves from the civilian population”407. 

4.9.  PROTECTION OF POWS:-  

International law not only imposes obligations regarding the protection of combatants during 

an on-going armed conflict, rather confers this protection upon the prisoners of war (POWs).  

4.9.1. THIRD GENEVA CONVENTION 1949: 

Third Geneva Convention 1949 exclusively deals with the protection of POWs and Article 4 

of GC III defines the categories of persons entitled to POW status. This Article contains 

similarity with Article 13 common to GC I and II, but certain other categories of people have 

been added in this Article for giving them POW status408. It can also be said that this 

                                                           
407 Henckaerts et al., Customary International Humanitarian Law, 2550-51. 
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A. Prisoners of war, in the sense of the present Convention, are persons belonging to one of the 

following categories, who have fallen into the power of the enemy: 

1. Members of the armed forces of a Party to the conflict as well as members of militias or 

volunteer corps forming part of such armed forces. 

2. Members of other militias and members of other volunteer corps, including those of 

organized resistance movements, belonging to a Party to the conflict and operating in or 

outside their own territory, even if this territory is occupied, provided that such militias 

or volunteer corps, including such organized resistance movements, fulfil the following 

conditions: 

a)  That of being commanded by a person responsible for his 

subordinates; 

b)  That of having a fixed distinctive sign recognizable at a distance; 

c)  That of carrying arms openly; 

d)  That of conducting their operations in accordance with the laws and 

customs of war. 

3. Members of regular armed forces who profess allegiance to a government or an 

authority not recognized by the Detaining Power. 

4. Persons who accompany the armed forces without actually being members thereof, such 

as civilian members of military aircraft crews, war correspondents, supply contractors, 

members of labour units or of services responsible for the welfare of the armed forces, 

provided that they have received authorization from the armed forces which they 

accompany, who shall provide them for that purpose with an identity card similar to the 

annexed model. 

5. Members of crews, including masters, pilots and apprentices of the merchant marine and 

the crews of civil aircraft of the Parties to the conflict, who do not benefit by more 

favourable treatment under any other provisions of international law. 

6. Inhabitants of a non-occupied territory who, on the approach of the enemy, 

spontaneously take up arms to resist the invading forces, without having had time to 
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provision is further elaboration of Article 13 common to GC I and GC III but with more clear 

categories of POWs. However, presence of additional categories as compared to Article 13 

supra indicates that GC III has been given wider scope and many categories of people have 

been included to become POW who cannot be declared combatants under GC I and GC II409. 

4.9.2. THE ADDITIONAL PROTOCOLS OF 1977 TO THE GENEVA 

CONVENTIONS:  

In addition to that, AP I and AP II further extend these obligations and fundamental 

guarantees of POWs in cases the status of persons detained as POW is clear. Article 45(3) AP 

I in this regard provides that “any person who has taken part in hostilities, who is not entitled 

to prisoner-of-war status and who does not benefit from more favourable treatment in 

accordance with the Fourth Convention shall have the right at all times to the protection of 

Article 75 of this Protocol”. It also prohibits certain acts during war410 and also says that no 

                                                                                                                                                                                     
form themselves into regular armed units, provided they carry arms openly and respect 

the laws and customs of war. 

B. The following shall likewise be treated as prisoners of war under the present Convention: 

1) Persons belonging, or having belonged, to the armed forces of the occupied country, if the 

occupying Power considers it necessary by reason of such allegiance to intern them, even 

though it has originally liberated them while hostilities were going on outside the territory 

it occupies, in particular where such persons have made an unsuccessful attempt to rejoin 

the armed forces to which they belong and which are engaged in combat, or where they 

fail to comply with a summons made to them with a view to internment. 

2) The persons belonging to one of the categories enumerated in the present Article, who 

have been received by neutral or non-belligerent Powers on their territory and whom these 

Powers are required to intern under international law, without prejudice to any more 

favourable treatment which these Powers may choose to give and with the exception of 

Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and, where diplomatic relations exist 

between the Parties to the conflict and the neutral or non-belligerent Power concerned, 

those Articles concerning the Protecting Power. Where such diplomatic relations exist, the 

Parties to a conflict on whom these persons depend shall be allowed to perform towards 

them the functions of a Protecting Power as provided in the present Convention, without 

prejudice to the functions which these Parties normally exercise in conformity with 

diplomatic and consular usage and treaties. 
409 Henckaerts et al. ed., Customary International Humanitarian Law, 2550-51.  
410 Article 75(2) says that: 

1. The following acts are and shall remain prohibited at any time and in any place 

whatsoever, whether committed by civilian or by military agents: 

i. Violence to the life, health, or physical or mental well-being of persons, 

in particular: 
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person detained as such can be penalized without a verdict passed by a competent court or 

tribunal. Detailed procedure has been provided for the trial of these persons411. Special 

protection has been afforded to women in this provision412. Moreover, rights provided to 

POWs in this provision are though very exhaustive but the protection given to POWs is not 

                                                                                                                                                                                     
ii. Murder; 

iii. Torture of all kinds, whether physical or mental; 

iv. Corporal punishment; and 

v. mutilation; 

vi. Outrages upon personal dignity, in particular humiliating and degrading 

treatment, enforced prostitution and any form of indecent assault; 

vii. The taking of hostages; 

viii. Collective punishments; and 

ix. Threats to commit any of the foregoing acts. 
411 

a)  the procedure shall provide for an accused to be informed without delay 

of the particulars of the offence alleged against him and shall afford the 

accused before and during his trial all necessary rights and means of 

defence; 

b)  No one shall be convicted of an offence except on the basis of individual 

penal responsibility; 

c)  No one shall be accused or convicted of a criminal offence on account 

of any act or omission which did not constitute a criminal offence under 

the national or international law to which he was subject at the time 

when it was committed; nor shall a heavier penalty be imposed than that 

which was applicable at the time when the criminal offence was 

committed; if, after the commission of the offence, provision is made by 

law for the imposition of a lighter penalty, the offender shall benefit 

thereby; 

d)  Anyone charged with an offence is presumed innocent until proved 

guilty according to law; 

e)  Anyone charged with an offence shall have the right to be tried in his 

presence; 

f) No one shall be compelled to testify against himself or to confess guilt; 

g)  Anyone charged with an offence shall have the right to examine, or have 

examined, the witnesses against him and to obtain the attendance and 

examination of witnesses on his behalf under the same conditions as 

witnesses against him; 

h)  No one shall be prosecuted or punished by the same Party for an offence 

in respect of which a final judgement acquitting or convicting that person 

has been previously pronounced under the same law and judicial 

procedure; 

i) Anyone prosecuted for an offence shall have the right to have the 

judgement pronounced publicly; and 

j) A convicted person shall be advised on conviction of his judicial and 

other remedies and of the time-limits within which they may be 

exercised.  
412 Article 75 of AP I. 
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only limited to the extent of this provision rather as discussed earlier, GC III exclusively 

deals with the protection of POWs413. 

The nutshell of the above-mentioned provisions is that every person will be given the 

status of POW, if he is fulfilling two basic conditions which include to carry arms openly and 

to abide by the laws and customs of war. Fulfilment of these conditions is also the criterion of 

combatants, which has not only been recognized by AP I, rather certain other international 

law instruments do recognize the same and have also been incorporated under various 

domestic legal systems, the details of which are as under. 

4.9.3 HAGUE REGULATIONS 1899:- 

Article 2 of the Hague Regulations 1899 provides only two conditions to consider the status 

of belligerents414. Like the provisions of GCs I to III and AP I and AP II, two basic conditions 

have been mentioned in this Article including taking up arms and respect of laws and 

customs of war. However, the status given to them is that of belligerent and not combatant for 

the reason that the Hague Regulations have used the word ‘belligerent’ instead of 

‘combatant’415.  

4.9.4. HAGUE REGULATIONS OF 1907:- 

Article 2 of the Hague Regulations 1907 prescribes the same conditions as prescribed by 

Hague Regulations of 1899 with a slight difference416. Therefore, both the regulations have 

                                                           
413 Henckaerts, et al. ed., Customary International Humanitarian Law, 2537-38. 
414 Article 2 of the Hague Regulations 1899. It says that:- 

“The population of a territory which has not been occupied who, on the enemy’s approach, spontaneously take 

up arms to resist the invading troops without having time to organize themselves in accordance with Article 1, 

shall be regarded as belligerents, if they respect the laws and customs of war” 
415 Charvet and Nay, The Liberal Project and Human Rights.  
416 Article 2 of the Hague Regulations 1907. “The inhabitants of a territory which has not been occupied, who, 

on the approach of the enemy, spontaneously take up arms to resist the invading troops without having had time 

to organize themselves in accordance with Article 1, shall be regarded as belligerents if they carry arms openly 

and if they respect the laws and customs of war”. 
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stipulated same conditions and both have used the word ‘belligerent’ instead of 

‘combatant’417. 

4.9.5. LIEBER CODE 1863:- 

Lieber Code is known to be first ever written law recognizing the status of combatants or 

belligerents which provided that “if the people of that portion of an invaded country which is 

not yet occupied by the enemy, or of the whole country, at the approach of a hostile army, 

rise, under a duly authorized levy “en masse” to resist the invader, they are now treated as 

public enemies, and, if captured, are prisoners of war”418. So the term ‘Levy en mass’ has 

been introduced by Lieber Code of 1863, however, instead of combatants the term used is 

‘public enemies’. For the same reason, it is sometimes referred as first ever codification of 

the laws of war (IHL)419. 

4.9.6. BRUSSELS DECLARATION 1874:- 

Article 10 of the Brussels Declaration 1874 provides that “the population of a territory which 

has not been occupied, who, on the approach of the enemy, spontaneously take up arms to 

resist the invading troops without having had time to organize themselves . . . shall be 

regarded as belligerents if they respect the laws and customs of war”420. Hence, the Brussels 

Declaration has introduced same conditions and in the same manner as done by the Hague 

Regulations of 1899 and 1907. 

4.9.7. OXFORD MANUAL 1880:- 

Article 2 of Oxford Manual 1880 states that “the armed force of a State includes ... the 

inhabitants of non-occupied territory, who, on the approach of the enemy, take up arms 

                                                           
417 Charvet and Nay, The Liberal Project and Human Rights.  
418 Ibid.  
419 Oxford Public International Law : Lieber Code, (Oxford University Press, 2015).   
420 Charvet and Nay, The Liberal Project and Human Rights, 276-77.  
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spontaneously and openly to resist the invading troops, even if they have not had time to 

organize themselves”421. 

This manual has excluded the condition of respect for the laws and customs of war, 

which has been mentioned by almost all other provisions available in this regard. 

4.10. DOMESTIC LEGAL SYSTEMS:- 

Various legal systems at domestic level have also introduced certain laws which determine 

the status of combatants and prescribe their rights and duties. Important among them are the 

following:- 

4.10.1. ARGENTINA’S LAW OF WAR MANUAL:- 

The Manual states that “participants in a lev´ee en masse enjoy POW status upon capture 

provided they carry arms openly and respect the laws and customs of war”422. It further 

provides that parties in a conflict must always distinguish between combatants and 

civilians423. Again this manual has briefly stipulated same two conditions as prescribed by 

international legislations and discussed above.    

4.10.2. AUSTRALIA’S DEFENCE FORCE MANUAL:- 

This Manual provides the same two conditions to consider the status of combatants, however, 

excludes individuals who act on their own in this regard424. 

This manual incorporated at domestic level has prescribed the conditions of 

combatant status with more clarity and has specifically excluded from the application of this 

                                                           
421 Ibid. 
422 Ibid. 
423 Henckaerts, et al. ed., Customary International Humanitarian Law, 4.   
424 Charvet and Nay, The Liberal Project and Human Rights, 276-77. Language of this manual says that “Where 

the inhabitants of a country or territory spontaneously “take up arms” to resist an invader, law of armed conflict 

recognises them as combatants provided they do so when there has not been time to form themselves into units 

and they respect law of armed conflict. Individuals acting on their own are not entitled to combatant status nor 

the benefits or detriment flowing from that status”. 
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status. It also imposes an obligation to distinguish between combatants and civilians and 

military objectives and civilian objects425. 

4.10.3. BELGIUM’S LAW OF WAR MANUAL:- 

In the same manner, in Belgium’s Law of War Manual, the same conditions of carrying arms 

openly and respect of laws and customs of war have been prescribed426. Thus, again two main 

conditions have been prescribed as prescribed by majority of laws applicable on the subject. 

4.10.4. CAMEROON’S INSTRUCTORS’ MANUAL:- 

Cameroons’ Instructors’ Manual states that “participants in a lev´ee en masse are recognised 

as combatants427. This is the briefest definition without exclusion and inclusion of other 

conditions.  

4.10.5. CANADA’S LAW OF ARMED CONFLICT MANUAL:- 

Canada’s Manual in this regard prescribes the same two conditions as prescribed by this 

manual, as prescribed by majority of documents, but with certain details428. According to this 

manual, as a general rule, civilians are considered non-combatants and are considered 

protected. 

                                                           
425 Henckaerts, et al. ed., Customary International Humanitarian Law, 5. 
426 Charvet and Nay, The Liberal Project and Human Rights, 276-77. It says that “The population of a non-

occupied territory who spontaneously take up arms to resist the invading forces without having had time to 

form themselves into an organised resistance movement or to join the regular armed forces are considered 

combatants on the condition that this population: 

a) respects the laws and customs of war;  

b) Carries arms openly. 

427 Ibid. 
428 Ibid. This manual says that:- 

“As a general rule, civilians are considered non-combatants and cannot lawfully engage in hostilities. 

There is, however, an exception to this rule for inhabitants of a territory that has not been occupied by an 

enemy. Where they have not had time to form themselves into regular armed units, inhabitants of a non-

occupied territory are lawful combatants if:  

a. on the approach of the enemy they spontaneously take up arms to resist the invading forces;  

b. They carry arms openly; and  

c. They respect the Law of Armed Conflict”.  

This situation is referred to as a lev´ee en masse. 
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4.10.6. GERMANY’S MILITARY MANUAL:- 

This manual provides that “members of a lev´ee en masse “shall be combatants. They shall 

carry arms openly and respect the laws and customs of war in their military operations”429. It 

prohibits injuring military objectives, civilians and civilian objects without any distinction430. 

Same conditions are stipulated herein which have been stipulated in majority of manuals. 

4.10.7. ITALY’S IHL MANUAL:- 

This Manual states that participants in a lev´ee en masse are considered combatants provided 

they “carry arms openly and respect the laws and customs of war”431. Again the same 

approach, as mentioned above, has been adopted by Italy. 

4.10.8. KENYA’S LAW OF ARMED CONFLICT MANUAL:- 

Kenya’s Law of Armed Conflict manual states that “participants in a lev´ee en masse ... are 

considered as combatants if:  

a) They carry their arms openly [and]  

b) They comply with the law of armed conflict”432. 

The conditions are same but have been mentioned in different style. 

4.10.9. MADAGASCAR’S MILITARY MANUAL:- 

This Manual states that “participants in a lev´ee en masse are considered as combatants if 

they carry arms openly and respect the law of war”. Again this manual stipulates the same 

conditions as that of Germany, Italy and Kenya etc. and it is also evident that same approach 

has been adopted as adopted by majority of manuals.  

                                                           
429 Ibid  
430 Henckaerts, et al. ed., Customary International Humanitarian Law, 5. 
431 Charvet and Nay, The Liberal Project and Human Rights, 276-77. 
432 Ibid.                                                                                                                                                     
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4.10.10. MILITARY MANUAL OF THE NETHERLANDS:- 

Military Manual of the Netherlands provides that “participants in a lev´ee en masse are 

considered as combatants if “they carry arms openly and comply with the humanitarian law 

of war”433. Interestingly, in this manual, instead of the phrase ‘laws and customs of war’ the 

words ‘humanitarian law of war’ have been used which indicates that Netherlands is more 

concerned about enforcement of IHL instead of general rules of warfare. 

The above-mentioned provisions of different laws of armed conflicts pertaining to 

different jurisdictions make it abundantly clear that at the end, two main conditions are 

required to be fulfilled in order to draw a clear distinction between combatants and non-

combatants and to give them status of POW. These two conditions are:- 

1. To carry arms openly, and  

2. To abide by the laws and customs of war434. 

With regard to application of IHL in internal armed conflict or NIAC, rules of IHL are 

generally silent and the legal experts have generally borrowed the rules of IAC in order to 

apply them on NIAC. This method of borrowing the rules can be completed in three forms. 

One of these forms would be to interpret the rules of IHL prescribed under CA 3 and AP II, 

pertaining to NIAC, in light of the detailed rules provided under IHL as prescribed under 

Four Geneva Conventions and AP I, pertaining to IAC. Second form of this application is to 

apply customary international law in cases of hostilities of NIAC. Third and last form is to 

extend the application of rules dealing with IAC over NIAC. In accordance with the last 

method, internal issues will be internationalized and in accordance with this scheme, rebel 

groups and freedom fighters shall be treated under the law applicable in IAC, as was the case 

with ICTY which has taken control over a rebel group to internationalize an issue which was 

                                                           
433 Ibid.  
433 Henckaerts, et al. ed., Customary International Humanitarian Law, 2545-47. 
434 Charvet and Nay, The Liberal Project and Human Rights, 276-77.                                                                                                                           
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otherwise an internal issue. The views may differ in accordance with the above-mentioned 

opinions regarding application of IHL of IAC in NIAC as a binding law “lex lata”, however, 

international community has declared the rules of IHL applicable in IAC as the ideal law “lex 

ferenda” and encouraged the extension of the same in case of NIAC435. 

Though, it has been agreed upon that two bodies of international law, namely IHL and 

HRL govern the law of armed conflict, however, IHL is more specific with regard to armed 

conflict. HRL imposes certain obligations upon the states to respect the rights of citizens 

including that of life, liberty etc. Sometimes, both these branches of international law act 

harmoniously, but at times both contradict with each other especially with regard to the 

conduct of hostilities or the application of these laws on armed conflict436. This contradiction 

has serious repercussions on the right to life as well which is the core issue of this thesis and 

will be discussed in depth. In order to discuss the same, we need to discuss the brief history 

and development of IHL.   

Efforts with regard to curtailing the effects of armed conflict are as old as the armed 

conflicts themselves. However, this law was formally codified in the nineteenth century, 

when different treaties and conventions were adopted. The history of this codification is 

traced back to 1856, when the “Conference of Paris” was held seeking codification of the 

rules on naval warfare. Thereafter, upon the recommendations of a professor of Columbia 

University namely Francis Lieber, the United States issued General Order number 100, 

formally called “Instructions for the Government of Armies of the United States in the Field”, 

which was further termed as the Lieber Code. The code primarily laid down the detailed rules 

of warfare more particularly with regard to the protection of civilians. In the year 1863, a 

                                                           
435 William Abresch, “A Human Rights Law of Internal Armed Conflict: The European Court of Human Rights 

in Chechnya”, the European Journal of International Law, Vol. 16 No. 4, (2005), 741–767.                                     
436 Ibid.  
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Swiss national namely Henry Dunant had seen the effects of recently fought war and had 

founded the “International Committee of the Red Cross” and after one year i.e. 1864, first 

Geneva Convention of 1864 was adopted called “the first Geneva Convention for the 

protection and care of the sick and wounded in war”. In the years 1899 and 1907, 

international peace conferences were held in Hague and later on led to the adoption of 

“Hague Conventions on the Laws and Customs of War” of 1899 and 1907. In the Year 1837, 

first time ban was imposed on the waging of war under Kellogg Briand Pact, and aggression 

was made a crime. After the atrocities committed in World War II, UN Charter adopted in 

1945 further imposed conditions upon the use of force. In the year 1949, Four Geneva 

Conventions were adopted dealing with the protection of the sick and wounded on land, sea, 

prisoners of war and civilians respectively, hence, expanding the circle of protection of 

vulnerable groups from the effects of war. In the year 1977, Additional Protocols to the 

Geneva Conventions were adopted which further fulfilled the gaps left in the Geneva 

Conventions. International Criminal Tribunals established in Yugoslavia and Rwanda have 

set the precedents of prosecutions of the perpetrators of war crimes and crimes against 

humanity. Rome Statute of International Criminal Court has also seen World-wide 

ratifications and the process of curtailing the effects of warfare and armed conflict still 

continues437. 

The above-mentioned rules of IHL, framed from time to time draw a clear distinction 

between the acts committed at the time of war and the acts committed at the time of peace. 

Acts committed at the peace time are normally dealt with under domestic law while the acts 

committed at the time of war would be dealt with under the above-mentioned rules of IHL. 

                                                           
437 Rosa E., “War Everywhere: Human Rights, National Security, and the Law of Armed Conflict in the Age of 

Terrorism”, University of Virginia School of Law, Public Law & Legal Theory Research Papers, Brooks 

Working Paper No. 03-11 (December 2003), available on <http://ssrn.com/abstract=476021>, (last accessed on 

August 10, 2016). 

http://ssrn.com/abstract=476021
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Thus, killing of a person at the time of peace would be a crime called murder and killing of a 

combatant at the time of war would be a lawful act and a person if captured and detained at a 

later stage cannot be prosecuted for any act being legal at the time of war. Thus, law of armed 

conflict or IHL permits some other wise impermissible acts at the time of war438. 

4.11. SUBJECTS OF IHL:- 

Application of IHL extends to Government of the concerned state and non-state actors more 

particularly NGOs and ICRC. As far as Government is concerned, it is the duty of the state to 

take all measures regarding the implementation of IHL through legislative, administrative, 

judicial and disciplinary actions. NGOs and ICRC are aimed at the protection of the rights of 

people, hence, it is their primary duty to promote the respect and implementation of the rules 

of IHL. It should also be ensured that other non-state actors including guerrillas and 

paramilitary forces under the command of a state shall respect and implement the rules of 

IHL439. However, with the passage of time this responsibility is also being extended to 

individuals and the same will be discussed in details.  

4.12. PROTECTION OF THE RIGHT TO LIFE UNDER ISLAMIC 

LAW:- 

Islam also recognizes the sanctity of human life and gives protection in this regard, as has 

been reported from the Holy Prophet (ملسو هيلع هللا ىلص):- 

                                                           
438 Ibid. 

439 Suarez, Hors De Logique: Contemporary Issues in International Humanitarian Law as Applied to Internal 

Armed Conflict, 34. 
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Do not cheat or commit treachery, nor should you mutilate or kill children, 

women, or old men440. 

Hence, it is established that Islamic law renders protection of the human life to all the 

vulnerable groups and Islamic Jurists have based their teachings upon these principles with 

the passage of time when interpretation and elaboration of these principles was required due 

to expanding territories of Islamic state. Some scholars have based the difference between 

Islamic Law and modern international law on the ground that the criteria of protection of the 

right to life under modern international law is based upon the difference between combatants 

and non-combatants and under Islamic law upon the believers and disbelievers. According to 

them, Muslims are entitled for complete protection in this regard, Jews and Christians (people 

of Book) for a limited protection, and other non-believers (not from the people of Book) to no 

protection at all441. The presumption appears to be based upon the notion of “cause of war” 

under Islamic law. However, it has also been admitted that at times non-believers have also 

been granted protection in this regard as was the case at the time when Macca was 

conquered, when even non-believers were spared without any return. Conclusion of various 

agreements with non-believers is also an example that they can be held entitled to protection. 

The fact is that the primary rules of the law of war under Islamic Law were set at the 

time of the Holy Prophet (ملسو هيلع هللا ىلص) and were interpreted in the 9th century by the Islamic jurists i.e. 

many years before the foundation of modern international law. It is also an admitted fact that 

the rules of IHL as promulgated from time to time were not followed. This fact has been 

admitted by the Western scholars, as stated by Sayyed Maududi in his book “Al Jihad Fil 

Islam” who narrates some text from “International Law” by “Berkin Head” who states that 

unfortunately, the way in which World War is fought, reveals the fact without any doubt that 

                                                           
440 Abdul Malik ibne Hisham, Al-Sirah Al-Nabawyia, ed. Mustafa Al-Saqa et al. (Dar al-Ma Rifah, Beirut, n.d., 

Vol. 2), 632.  
441 Supervielle, Islam, The Law of War and the U.S. Soldier Manuel, 207-209. 
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the principle of distinction between the civilians and armed forces is in danger of being 

abolished. This vacuum was present because of the fact that the Laws upon which the 

principle of distinction was established were themselves baseless. The fact has also been 

admitted in “International Law and the World War” by “Garner” that when we compare the 

Articles of the Hague Convention 1907, with the circumstances of 1914-18, World War, then 

it should be kept in mind that all the people who participated in World War, did not ratify the 

Convention, so the determination of the fact, that whether the rules prescribed by the 

Convention are binding or not, was doubtful442. Unlike, modern international law, Islamic 

law not only prescribes the rules of warfare rather makes them binding from the day first 

without any need of any ratification. Moreover, any violation committed in this regard would 

entail its consequences in this world and hereinafter, hence, worldly consequences even if 

escaped by a perpetrator cannot save him from hereinafter. This very foundation and 

philosophy of Islamic law of war has compelled the rulers and commanders of all the times to 

follow the teachings of Islamic law irrespective of any international monitoring body. 

4.13. PROTECTION GRANTED UNDER IHL:-   

As noted above, though the “principle of distinction” has been universally accepted under 

IHL, but the implication of the same differs with respect to IAC and national struggles or 

NIAC. Under IHL, in an IAC, division has been made upon the distinction of combatants or 

non-combatants. Combatants are the people taking a direct part in hostilities on the one hand 

and the non-combatant are the people who do not take direct part in hostilities and are also 

called civilians. Both the categories of people mentioned above, possess some rights. 

Combatants are entitled to take part in hostilities and not to be prosecuted for the acts 

committed by them during hostilities which are not otherwise illegal during war and would be 

                                                           
442 Abul Aala Maudodi, Al Jihad Fil Islam, (Dehli: Markazi Maktaba Islami, 1979), 561-62. 
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entitled for POW status if captured during these hostilities. However, they lose their 

protection of being targeted as combatants by the opponent forces. Civilians or non-

combatants on the other hand, are neither entitled to take part in hostilities nor they can be 

targeted during hostilities and their protection shall remain intact during these hostilities. Law 

of NIAC, on the other hand does not recognize such distinction between combatants and non-

combatants. Such practice has been adopted due to multiple reasons and one of them is that 

while recognizing the insurgents as combatants, state authorities would be required to give 

them the rights of combatants including protection if they become hor de combat and giving 

them the status of POW if captured. Moreover, under the law of armed conflict, they can 

neither be prosecuted for their acts committed during hostilities nor can be killed when 

captured. However, not recognizing the difference of combatants and non-combatants during 

NIAC does not mean that NIAC does not recognize the principle of distinction. Rather 

consensus has been developed over the recognition of the principle of distinction under NIAC 

and the relevant principles have also been referred to as enumerated under Common Article 3 

of the Geneva Conventions, AP II and customary international law. In light of these 

principles, law of NIAC has based this principle while distinguishing between civilians on the 

one hand and persons taking direct part in hostilities on the other443. However, it is also 

required to be clarified as to who is taking a direct part in hostilities? 

For the purposes of clarification and solution of all this issue, ICRC conducted five 

expert meetings on the notion of direct participation in hostilities from 2003-2008, in which 

many legal and military experts from all over the World were invited to participate with their 

views. At last after the lapse of six years of these expert meetings, ICRC has published the 

“Interpretive Guidance on the notion of direct participation in hostilities under IHL” on June 
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2, 2009, which is intended to clarify the notion of direct participation in hostilities under 

IHL444. 

In the first expert meeting on the notion of Direct Participation in Hostilities, 2003,  

experts analysed that the interpretation of the situation when a civilian takes a direct part in 

hostilities is of vital importance, not only in the present phenomena of armed conflicts, but 

also throughout the history of IHL. They also analysed that the interpretation of the notion 

ought not to be restricted merely to the four Geneva Conventions of 1949, or their Additional 

Protocols of 1977, but the relevant portion of treaty and customary International Law should 

also be included in its interpretation445. 

 In the “second Expert meeting on the notion of Direct Participation in Hostilities”, 

several experts pointed out that a “Subjective Intent” was a better criteria for declaring an act 

as Direct Participation in Hostilities, instead of drawing a list of the acts of such a nature. But 

according to others, a subjective intent may produce certain difficulties in the classification of 

an act as Direct Participation in Hostilities, because it is not an easy task to include the act of 

each and every individual in a subjective intent definition446. 

In the “third expert meeting on the notion of Direct Participation in Hostilities”, one 

expert pointed out that in counter insurgency operations usually civilians were targeted and 

not the military personnel. Therefore, the clarification of the concept of Direct Participation 

in Hostilities is very important, especially with regard to NIAC. Because while conducting 

attacks, decisions are taken very fast by the soldiers and there is no enough time to seek 

                                                           
444 Available on <http://www.reliefweb.int/rw/lib.nsf/db900SID/SODA-7TJP5H?OpenDocument>, (last 

accessed on September 19, 2009).  
445 Summary Report, “Direct Participation in Hostilities under International Humanitarian Law”, 2003. 

446 “Second Expert Meeting on the Notion of Direct Participation in Hostilities Geneva”, 2004 Summary Report, 

Co-organized by the International Committee of the Red Cross and the TMC Asser Institute, 3, available on 

<http://www.icrc.org/eng/resources/documents/article/review/review-872-p883.htm>, (last accessed on 

September 3, 2010).  
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proper guidance about a target, whether that is legitimate or illegitimate. However, targeting 

legitimate objects is not merely in favor of civilians but it is also beneficial for regular armed 

forces, because illegitimate killings of civilians compel them to take up arms making them 

enemy of the targeting powers447. 

After five expert meetings on the notion of Direct Participation in Hostilities, ICRC, 

published its report, but most of the legal and military experts who were tasked to help ICRC, 

in defining properly the concept of direct participation in hostilities, withdrew their names 

and support from the committee tasked with to frame the definition. They opposed the failure 

of ICRC, to frame the proper definition of Direct Participation in hostilities, as it applies to 

the people who voluntarily become human shields during an armed conflict. They were 

aggrieved with the decision of not including the act of voluntary human shields as direct 

participation in hostilities and all the fifty military and legal experts agreed that the civilians 

who become voluntary human shields will be considered as directly participating in hostilities 

and could be declared legitimate targets during the conduct of hostilities. The final report of 

ICRC defines the phrase: “civilians attempting to shield a military objective by their 

presence” and states that these are the persons who are protected from being targeted and 

further states that the acts of voluntary human shields cannot be declared as direct 

participation in hostilities448. 

The purpose of the Interpretive Guidance paper, after “five expert meetings on the 

notion of Direct Participation in Hostilities”, is to interpret IHL upto its relevancy with the 

concept of direct participation in hostilities. Ten recommendations are made in the Guidance 

                                                           
447 “Third Expert Meeting on the Notion of Direct Participation in Hostilities Geneva”, (23 – 25 October 2005) 

Summary Report, Co-organized by the International Committee of the Red Cross and the TMC Asser Institute. 

42, available on<http://www.icrc.org/eng/resources/documents/article/review/review-872-p883.htm>, (last 

accessed on September 3, 2010). 

448 Richard Landes, “Hamas and Human Sheilds: Is it a Human Sheild, if they’re willing?”, available 

on<http://www.theaugeanstables.com/2009/09/17/fisking-goldstone-whats-happened-to-this-man/>, (last 

accessed on September 3, 2010). 
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paper published on defining the concept of direct participation in hostilities, which do not aim 

to include them in the existing customary or treaty IHL, rather they are recommendations of 

ICRC449. Hence, the problem has not yet been solved with regard to clarification of the fact as 

to who is taking direct part in hostilities. 

4.14. PROTECTION OF CIVILIANS:- 

The primary purpose of drawing a clear distinction between combatants and civilians was to 

protect the civilians. Detailed rules regarding the protection of civilians have been 

enumerated in the Fourth Geneva Convention of 1949 (GC IV). However, these rules were 

promulgated after witnessing World War II when the entire humanity had seen the brutalities 

committed as the outcome of bombings of Tokyo and Dresden and the occupations of Poland 

and Manchuria. According to the principles enshrined in GC IV, the primary obligations of 

combatants vis a vis non-combatants were defined which included:- 

a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment 

and torture; b) taking of hostages; and c) outrages upon personal dignity, in particular, 

humiliating and degrading treatment450. 

 

Thereafter, brutalities committed in the colonial wars fought in the 1960s and 1970s further 

suggested that the principles enumerated in the Four Geneva Conventions were not enough to 

ensure the protection of civilians or non-combatants, hence, Additional Protocols comprising 

of AP I and AP II were adopted in the year 1977. Through these protocols, scope of 

protection provided under four GCs was further extended and precisely these protocols 

provided that:- 

Neither the civilian population as such, nor individual civilians may be the object of attacks; 

moreover, acts of terrorism against them are prohibited. Civilians benefit from this protection 

as long as they do not take a direct part in hostilities. Starvation of civilians is a prohibited 

method of combat. The displacement of the civilian population may only be ordered if its safety 

                                                           
449 Milzer, Interpretative Guidance on the Notion of Direct Participation in Hostilities Under International 

Humanitarian Law, 09. 
450 Brigety II, Human Rights in Armed Conflict, 138-39. 
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or imperative military reasons require it, and only after all possible measures have been taken to 

ensure it will be received under satisfactory conditions451. 

 

Although, the scope of protection provided under GCs has been further extended in APs but 

the main problem is that the GCs and the principles provided therein are considered 

universally accepted and binding in nature which is not the case as compared to APs, rather 

many states are still reluctant to sign and ratify APs and most particularly AP II, hence, 

problem is still being faced with regard to the protection of civilians and non-combatants452. 

Some further developments have also been seen in the 1990s, as an important treaty 

called Ottawa Convention (also known as Mine Ban Treaty) was adopted in 1997, which has 

banned the use and installation of antipersonnel landmines. In the year 1998, Rome Statute of 

International Criminal Court (ICC) was adopted and jurisdiction over aggression, genocide, 

war crimes and crimes against humanity was conferred upon this permanently established 

court, which though basically is a development in International Criminal Law but since it 

deals exclusively with crimes committed during armed conflict, hence, is also considered an 

achievement of IHL453. 

4.15. PROTECTION UNDER NIAC:- 

As it has been already discussed, distinction of combatants and non-combatants is not clear 

under NIAC. This lack of consensus upon the distinction of combatants and non-combatants 

in NIAC is not due to the reason that the states never felt it necessary to use force in NIAC, 

rather due to the reason that the states are reluctant to recognize rebels as combatants in 

consequence of which they will be entitled for protection given to them under the principles 

of IHL and will be protected from prosecution for their participation in hostilities, if captured. 

Though, protection has been provided under Common Article 3 and AP II, however, these 

provisions are interpreted in different ways. The first interpretation is that since the persons 

                                                           
451 Ibid. 
452 Ibid. 
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not taking a direct part in hostilities are immune from attack, hence, any other person 

involved in hostilities can be attacked. The second interpretation is that before losing 

immunity from attack, it has to be ascertained as to what is meant by taking a direct part in 

hostilities. International law experts were also divided on this point particularly when quoting 

the example of attack on a rebel while shopping in a mall. It was further discussed, as to 

whether the answer to this question can be found in HRL. Because under HRL, every body is 

immune from attack unless he acts in such a way which loses his/her immunity and targeting 

him/her does not fall within the meaning of “arbitrary”454. 

Common Article 3 is known for the utmost protection provided to all vulnerable 

groups under NIAC. The ICJ has declared the provision of Common Article 3 as “an 

expression of fundamental considerations of humanity”. Hence, the provision extends 

protection which is essential for humanity455. 

From the foregoing provision, it can easily be inferred that the protection provided 

under this Article excludes any kind of discrimination and is equally applicable in 

international as well as internal armed conflict. Rather its importance in NIAC is essential 

because it is NIAC when most of the times discrimination on the basis of religion, race and 

ethnic basis has been seen as it remained the case with former Yugoslavia and Rwanda456. 

                                                           
454 Beck, “The right to life in armed conflict: does international humanitarian law provide all the answers?”.  
455Article 3, Common to Four Geneva Conventions of 1949. The main portion dealing with this protection is 

first paragraph of the Article 3 which provides that:-  

1. Persons taking no active part in the hostilities, including members of armed forces who have laid down 

their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in 

all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion, 

faith, sex, birth or wealth, or any other similar criteria.  

To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever 

with respect to the above-mentioned persons:  

a)  Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;  

b) Taking of hostages;  

c)   Outrages upon personal dignity, in particular humiliating and degrading treatment;  

d) The passing of sentences and the carrying out of executions without previous judgment pronounced by a 

regularly constituted court, affording all the judicial guarantees which are recognised as indispensable by 

civilised peoples”. 
456 Bottigliero et al., The right to life in internal armed conflict, 8-12. 
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In complement of Common Article 3, AP II describes more detailed rules regarding 

the protection of people during NIAC. Common Article 3 provides fundamental principles 

regarding the protection of people who are not taking part in hostilities, while AP II provides 

detailed principles by specifically laying down the rights of these people and specifically 

prohibiting the acts committed contrary to these rights. More specifically, Part II, III and IV 

of AP II give protection to the groups of vulnerable people457. Article 4 of the Protocol more 

specifically confers the rights as provided under Common Article 3458. The rights provided 

under this Article are non-derogable, inalienable and fundamental to the persons not taking a 

                                                           
457 Ibid. 
458 Article 4, AP II. It says that:- 

All persons who do not take a direct part or who have ceased to take part in hostilities, whether or not their 

liberty has been restricted, are entitled to respect for their person, honour and convictions and religious 

practices. They shall in all circumstances be treated humanely, without any adverse distinction. It is prohibited 

to order that there shall be no survivors. 

1. Without prejudice to the generality of the foregoing, the following acts against the persons 

referred to in paragraph 1 are and shall remain prohibited at any time and in any place 

whatsoever: 

a) Violence to the life, health and physical or mental well-being of persons, in particular 

murder as well as cruel treatment such as torture, mutilation orany form of corporal 

punishment; 

b) Collective punishments; 

c) Taking of hostages; 

d) Acts of terrorism; 

e) Outrages upon personal dignity, in particular humiliating and degrading treatment, rape, 

enforced prostitution and any form of indecent assault; 

f) Slavery and the slave trade in all their forms; 

g) Pillage; 

h) Threats to commit any of the foregoing acts. 

3. Children shall be provided with the care and aid they require, and in particular: 

a) They shall receive an education, including religious and moral education, in keeping 

with the wishes of their parents, or in the absence of parents, of those responsible for 

their care; 

b) All appropriate steps shall be taken to facilitate the reunion of families temporarily 

separated; 

c) Children who have not attained the age of fifteen years shall neither be recruited in the 

armed forces or groups nor allowed to take part in hostilities; 

d) the special protection provided by this Article to children who have not attained the age 

of fifteen years shall remain applicable to them if they take a direct part in hostilities 

despite the provisions of sub-paragraph c) and are captured; 

e) measures shall be taken, if necessary, and whenever possible with the consent of their 

parents or persons who by law or custom are primarily responsible for their care, to 

remove children temporarily from the area in which hostilities are taking place to a safer 

area within the country and ensure that they are accompanied by persons responsible for 

their safety and well-being. 
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direct part in hostilities. Apart from AP II, as discussed earlier, customary international law 

also applies in NIAC. In this regard, after conducting a detailed study, ICRC published its 

results while concluding that number of principles of customary international law are 

applicable in NIAC and these rules have similarity with the rules prescribed under AP I459. 

Important rules in this regard are being discussed below. 

4.16. PRINCIPLE OF DISTINCTION:- 

The right to life has been declared to be the most important of all rights by all international 

law bodies. Indiscriminate attacks, extra judicial killings and all other acts violating the right 

to life of human beings have been prohibited in this context. HRC has repeatedly declared the 

right to life to be the most fundamental of all rights and condemned all acts committed in 

violation of the same including attacks on the civilians and civilian population, most 

particularly children, women and IDP’s460. 

Distinction is considered to be the foremost and fundamental principle of IHL. This 

principle is based upon the distinction between who can and who cannot be killed during war. 

Because, it is evident that whenever war is fought, either or both of the parties suffer in the 

shape of killing each other, hence, probability of killing cannot be excluded in any case. 

However, legality or illegality of killing as discussed above is based upon the principle of 

distinction. Under IHL, the distinction is based upon the difference between the combatants 

and civilians. According to the principle of distinction, combatants can kill each other during 

war without having criminal responsibility of these killings, provided the way and method of 

killing is within the ambit of other principles of IHL, while civilians are protected persons 

and cannot be killed at any cost. The definition of both these terms is to some extent clear 

under IHL of IAC because Article 43 of AP I provides the definition of combatants and 

                                                           
459 Bottigliero et al., The right to life in internal armed conflict, 8-12. 
460 Siatitsa and Titberidze, “Human Rights in Armed Conflict from the Perspective of the Contemporary State 

Practice in the United Nations: Factual Answers to Certain Hypothetical Challenges”, 21-22. 
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beyond that everybody is to be considered a civilian and even in case of doubt, benefit is to 

be given to the person and he is to be considered a civilian. However, this definition is not as 

much clear under IHL of NIAC and for that reason problems are being faced for the 

implementation of the principle of distinction461. Although, definition was included in the 

draft of AP II, but was later on deleted for one reason or the other. In the same manner, 

distinction has been drawn between military and civilian objects and the definition of military 

objects has been provided under Article 52 of AP I462. 

Beyond the objects provided in this Article, all others are to be treated civilian objects 

and cannot be targeted under IHL due to protection provided to them in the same manner as 

provided to civilian population. 

The above-mentioned principles are generally applicable in IAC. As far as NIAC is 

concerned, the applicable law as discussed above, i.e. Common Article 3, AP II and 

customary international law, does not base the principle of distinction upon the definitions of 

civilians and combatants, rather distinction is based upon the fact as to who is taking a direct 

part in hostilities. One who takes a direct part in hostilities even from the civilian population 

or militias shall lose his protection and shall be permissible to be targeted unlike a combatant 

who does not take a direct part in hostilities, by having become hor de combat or like that. In 

the same manner, definition of military objects and distinction of civilian objects based on the 

                                                           
461 United Nations Human Rights Office of the High Commissioner, “International Legal Protection of Human 

Rights in Armed Conflict”, 20-21.  
462 Article 52, AP I. This Article states that:- 

1. Civilian objects shall not be the object of attack or of reprisals. Civilian objects are all objects 

which are not military objectives as defined in paragraph 2. 

2. Attacks shall be limited strictly to military objectives. In so far as objects are concerned, 

military objectives are limited to those objects which by their nature, location, purpose or use 

make an effective contribution to military action and whose total or partial destruction, capture 

or neutralization, in the circumstances ruling at the time, offers a definite military advantage. 

3. In case of doubt whether an object which is normally dedicated to civilian purposes, such as a 

place of worship, a house or other dwelling or a school, is being used to make an effective 

contribution to military action, it shall be presumed not to be so used” 
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same touch stone is not applicable in NIAC and under IHL of NIAC, every object used for 

military purposes even which otherwise is a civilian object, shall lose its protection463. 

The protection provided under IHL is different from that provided under HRL. IHL 

provides protection to either the civilians or the non-combatants, while HRL provides 

protection to all the human beings irrespective of their status unless the law providing such 

protection has been promulgated for the specific categories of persons, for instance, children, 

women, indigenous people etc. Criteria of protection also differs in case of captured 

individuals. In this regard, IHL also differentiates between the protection of captured persons 

guaranteed under GC III and that of GC IV. Persons in the former category might be held 

without adopting any individual’s based procedure, while those in the later category, cannot 

be so detained without any express justification regarding criminal responsibility or security 

measures464. 

4.17. PRINCIPLE OF PROPORTIONALITY:- 

Another important principle regarding the protection of civilians and non-combatants during 

armed conflict is the principle of proportionality. Possibility of human sufferings during war 

cannot be ignored, but it has also been settled that the loss sustained as a result of war should 

be proportionate as compared to necessity of a lawful military action.  The principle lays 

down the obligation to protect civilians and civilian objects during an attack on an object 

which otherwise is permissible. Hence, a lawful military object might become unlawful if 

there is loss of civilian life or civilian object is damaged. The relevant law has been 

prescribed in Geneva Conventions and Additional Protocols but again there is problem 

regarding its application over NIAC. Again Common Article 3 and AP II become applicable 

for the protection of the principle of proportionality. The principle has also been included in 
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Rights in Armed Conflict”, 20-21.  
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224 
 

the “Amended Protocol II to the Convention of Certain Conventional Weapons”, and is now 

considered part of customary international law465.  

As discussed above, it is seldom that unlawful targets are totally protected during war 

and for the said purpose, principle of proportionality has been included in IHL. The loss 

sustained by an unlawful target during attack on a lawful target is called collateral damage, 

which term has been employed to legalize both targets, but IHL has laid down some 

principles on the basis of which collateral damage can be permitted. 

Although, it is certain that both Common Article 3 and AP II deal with the situations 

of NIAC, however, both differ with regard to their application in NIAC as well. It is stated 

that Common Article 3 resembles customary international law and is generally applicable 

during all situations of NIAC. On the other hand, AP II has narrowed down its application 

while setting out a higher threshold during NIAC466. Thus, several conditions have been 

prescribed for application of AP II during NIAC and Article 1(2) of AP II specifically 

excludes all other situations involving internal disturbances, situations of law and order 

including riots, protests etc467. Hence, there is difference between the application of Common 

Article 3 on the one hand and AP II on the other. The commentary of AP II in this regard 

makes the difference more clear and states that:-  

 

In fact, the Protocol only applies to conflicts of a certain degree of intensity and does not 

have the same field of application as common Article 3, which applies in all situations of 

non-international armed conflict.  

 

                                                           
465 Bottigliero and Veelen, The right to life in internal armed conflict, 8-12.    
466 Article 1, AP II. In this regard, Article 1(1) of AP II states that:- 

This Protocol, which develops and supplements Article 3 common to the Geneva Conventions of 12 August 

1949 without modifying its existing conditions of applications, shall apply to all armed conflicts which are not 

covered by Article 1 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to 

the Protection of Victims of International Armed Conflicts (Protocol I) and which take place in the territory of a 

High Contracting Party between its armed forces and dissident armed forces or other organized armed groups 

which, under responsible command, exercise such control over a part of its territory as to enable them to carry 

out sustained and concerted military operations and to implement this Protocol  
467 Article 1(2), AP II. Article 1(2) of AP II states that:- 

This Protocol shall not apply to situations of internal disturbances and tensions, such as riots, isolated and 

sporadic acts of violence and other acts of a similar nature, as not being armed conflicts.  
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Thus, the difference between Common Article 3 and AP II lies in the intensity or threshold of 

a NIAC in accordance with the criteria laid down and mentioned above468. 

 

Another problem with regard to the protection of civilians and non-combatants is the 

lack of a clear definition in this regard, more particularly in NIAC. Under the law of IAC, 

definition of combatants is provided, but as far as law of NIAC is concerned, no such 

definition has been provided which lead to the problematic status of protection of non-

combatants in NIAC. Another problem in this regard is that under the law of NIAC, usually 

states are reluctant to recognise the insurgents as combatants even if they fulfil the criteria of 

combatants. Thus, law of NIAC needs further development for the protection of civilians and 

non-combatants469. 

4.18. CASE LAW ON THE RIGHT TO LIFE:- 

Application of the right to life is presently not limited to the theories and treaties, rather has 

been invoked before the judicial or quasi-judicial forums, thus making it a justiciable right. In 

this regard, the most important case is the Abella case470. In this case, on 23rd January 1989, 

49 armed persons launched an attack over “RIM 3 military barracks at La Tablada, 

Argentina”. They believed that a military coup was being planned at the place and in order to 

counter the same launched this attack by using their private vehicles and personnel but legal 

firearms with them. However, after their entry and seizing the site, a police force comprising 

of 3500 persons surrounded the site and used guns and private weapons against the attackers. 

The Police encounter remained intact till noon when military troops arrived at the site and 

launched attack against these attackers while using tanks, cannons and armoured vehicles. On 

23rd January attackers raised white flag and submitted themselves for surrender but their 

                                                           
468 Bottigliero and Veelen, The right to life in internal armed conflict, 12-14. 
469 Ibid, 15-16. 
470 Juan Carlos Abella v. Argentina, Case 11.137, Report Nº 55/97, Inter-Am. C.H.R., OEA/Ser.L/V/II.95 Doc. 

7 rev. at 271 (1997), available at  http://hrlibrary.umn.edu/cases/1997/argentina55-97a.html, last accessed on 15-
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request was refused. At the end, the attackers surrendered on 24th January 1989 at about 9 am 

but in consequence of armed struggle 19 of attackers and several state agents were killed, 10 

among the attackers either killed extra judicially or disappeared and 20 were later on arrested 

and convicted471. 

A petition was filed before the Inter-American Commission on Human Rights on 

behalf of those 49 persons on the grounds that despite of their request for surrender made on 

23rd January 1989, indiscriminate and disproportionate force was used against them which 

resulted into death of 19 of their companions, extrajudicial killings of 4 and enforced 

disappearance of 6 others. The remaining 20 among them were subjected to torture, 

inhumane and degrading treatment and punishment before their formal conviction. They 

sought the indulgence of commission on the basis of their right to life prescribed under 

Article 4, right to humane treatment as prescribed under Article 5 of American Convention 

on Human Rights and such like other provisions of the Convention. Conversely, the state 

authorities firstly questioned the admissibility of the case but later on remained silent in the 

proceedings472. 

The findings of the Commission were primarily divided into two parts. The first one 

concerned with the period of attack and armed struggle, which the Commission considered as 

an internal armed conflict and the second one after the surrender of attackers. Considering the 

first period as an internal armed conflict and deciding about the applicability of IHL, the 

Commission observed that:- 

Based on a careful appreciation of the facts, the Commission does not believe that the 

violent acts at the La Tablada military base on January 23 and 24, 1989 can be properly 

characterized as a situation of internal disturbances. What happened there was not 

equivalent to large scale violent demonstrations, students throwing stones at the police, 

bandits holding persons hostage for ransom, or the assassination of government officials 

for political reasons -- all forms of domestic violence not qualifying as armed conflicts.  
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What differentiates the events at the La Tablada base from these situations are the 

concerted nature of the hostile acts undertaken by the attackers, the direct involvement of 

governmental armed forces, and the nature and level of the violence attending the events in 

question. More particularly, the attackers involved carefully planned, coordinated and 

executed an armed attack, i.e., a military operation, against a quintessential military 

objective - a military base. The officer in charge of the La Tablada base sought, as was his 

duty, to repulse the attackers, and President Alfonsín, exercising his constitutional 

authority as Commander-in-Chief of the armed forces, ordered that military action be taken 

to recapture the base and subdue the attackers473. 

 
 

After concluding that the situation in Abella case amounted to an armed conflict, the 

Commission observed that the provision of Common Article 3 was applicable along with 

other rules governing the situation of an armed conflict. 

Moreover, while deciding the petition moved by the attackers and consenting upon the 

application of IHL in that situation, the Commission further explained the relation between 

IHL and HRL. The Commission observed that both the branches of international law share a 

common aim regarding protection of the right to life of human beings and all other 

fundamental guarantees and supplement each other in order to ensure said protection. The 

Commission in this regard observed that:- 

For example, both Common Article 3 and Article 4 of the American Convention protect 

the right to life and, thus, prohibit, inter alia, summary executions in all circumstances… 

But the Commission’s ability to resolve claimed violations of this non-derogable right 

arising out of an armed conflict may not be possible in many cases by reference to Article 

4 of the American Convention alone. This is because the American Convention contains 

no rules that either define or distinguish civilians from combatants and other military 

targets, much less, specify when a civilian can be lawfully attacked or when civilian 

casualties are a lawful consequence of military operations. Therefore, the Commission 

must necessarily look to and apply definitional standards and relevant rules of 

humanitarian law... To do otherwise would mean that the Commission would have to 

decline to exercise its jurisdiction in many cases involving indiscriminate attacks by State 

agents resulting in a considerable number of civilian casualties. Such a result would be 

manifestly absurd in light of the underlying object and purposes of both the American 

Convention and humanitarian law treaties474. 
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The verdict was based on the American Convention on Human Rights (ACHR). The most 

important characteristic of ACHR is its Article 29, which is also called “the most favourable 

clause”, and which says that the Convention would never limit or restrict any other provision 

of domestic law or any other International Convention which provides more appropriate 

remedy. This means that the application of HRL is not excluded even during an armed 

conflict475. 

However, the findings of the Commission in Abella case were subjected to criticism 

on various score. First of all, it has applied IHL and accordingly principles of HRL and all 

other provisions which guarantee the human rights were excluded from application. The same 

was not only in contradiction of Article 29 supra rather was also a violation of Article 4 of 

ACHR, which guarantees the human life. This also leads to the conclusion that the 

Commission applied the principles of IHL as lex specialis. On the same touch stone, the 

commission concluded in Abella case that the deaths occurred during an on-going armed 

conflict were in conformity with the principles of IHL because the attackers lost their 

protection of life as long as they remained engaged in armed conflict. With regard to deaths, 

disappearances and inhumane treatment, the Commission concluded that there was no 

evidence available on record which could have established the request of attackers for 

surrender on 23rd January 1989, or any other violation committed in the shape of extrajudicial 

killings, inhumane treatment or enforced disappearances. The Commission in this regard 

concluded that:- 

The Commission wishes to emphasize, however, that the persons who participated in the 

attack on the military base were legitimate military targets only for such time as they 

actively participated in the fighting. Those who surrendered, were captured or wounded 

and ceased their hostile acts, fell effectively within the power of Argentine state agents, 

who could no longer lawfully attack or subject them to other acts of violence. Instead, they 

were absolutely entitled to the non-derogable guarantees of humane treatment set forth in 

both common Article 3 of the Geneva Conventions and Article 5 of the American 
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Convention. The intentional mistreatment, much less summary execution, of such wounded 

or captured persons would be a particularly serious violation of both instruments476. 

 

The Commission couldn’t come to a remarkable conclusion because the principles of IHL 

were applied while bypassing the principles of HRL and even those prescribed under the 

ACHR. Article 4 of ACHR prohibits arbitrary killing of individuals and if Abella case was 

tried on said touchstone, then any arbitrary killing should have been prohibited. However, 

findings of the Commission in this case were later on overruled by the Inter-American Court 

in the case of Las Palmeras v. Columbia, wherein it was held that the court is mandated to 

interpret the provisions of the Convention, hence, the case in hand was to be dealt with the 

provisions of ACHR and not upon the general principles of IHL while bypassing the 

provisions of ACHR477. 

4.19. PROTECTION UNDER ISLAMIC LAW:- 

It is not only IHL which has given the concept of protection of civilians or non-combatants 

rather Islamic law had laid down the foundation of this protection much earlier. According to 

many Traditions or Ahadiths of the Holy Prophet(ملسو هيلع هللا ىلص), five categories of people have been 

granted protection from attack during war being non-combatants. These include, women, 

children, the aged, the clergy and any hired man. The entire mechanism of protection under 

Islamic Law is based upon the difference between Al-Muqatileen/Al-Muharibeen and Ghair 

Al-Muqatileen/Ghair Al-Muharibeen. Both the words i.e. Mugatileen and Muharibeen are 

derived from Muqatil and Muharib and both mean ‘who fights’. Hence, having based the 

distinction between the people who fight and who do not and consequently granting 

protection to those who do not fight unlike those who fight, the concept of protection granted 

to non-combatants was much earlier laid down by the Holy Prophet (ملسو هيلع هللا ىلص) than Hugo Grotius 
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and many other international law experts who introduced these concepts in 17th and 18th 

centuries478. 

However, both the words i.e. Muqatileen and Muharibeen have been further defined 

and it has been debated among the Muslim jurists as to who falls within the definition of a 

combatant. This definition has been made dependant upon the cause of war (casus belli) 

under Islamic Law. According to the great Muslim jurist Imam Al- Shafi and Imam Ibne- 

Hazm, the cause of war under Islamic law is unbelief of people in Islam and every person 

excepting women and children lose their protection unless they become Muslims or pay 

Jizyah (Islamic tax imposed upon non-Muslims). According to them, Traditions of the Holy 

Prophet (ملسو هيلع هللا ىلص) concerning five categories of people mentioned supra are not authentic and only 

women and children are immune in general situation. On the other hand, according to 

majority schools of thought including Imam Abu-Hanifa, Imam Malik and Imam Ahmad Bin 

Hanbal, the cause of war under Islamic law is war itself and not disbelief of non-believers. 

Hence, only those people lose their protection during war or an armed conflict who 

participate in fighting and not beyond that479. 

4.20. PRINCIPLES OF DISTINCTION AND PROPORTIONALITY 

UNDER ISLAMIC LAW:- 

Under the injunctions of Islamic Law, it has been held that after beginning of hostilities, 

Muslims are not at liberty to use indiscriminate and excessive use of force rather they are 

liable to observe the basic principles laid down in this regard. 

Another important characteristic of Islamic law is that it not only imposes restrictions 

upon the cause of war rather has also laid down complete guiding principles with regard to 

the conduct of war as well. Once war has commenced, Muslim forces are not at liberty to use 

                                                           
478 Ahmed Mohsen Al-Dawoody, War In Islamic Law: Justifications And Regulations, A thesis submitted to the 
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indiscriminate force and unlawful methods, rather they have to observe the complete code of 

conduct of war prescribed in the Holy Quran and the Traditions of the Holy Prophet (ملسو هيلع هللا ىلص). 

Basic principles of IHL have been more elaborately defined under Islamic law and the Holy 

Quran in this regard states that:-  

Fight them until there is no Fitnah anymore, and obedience remains for Allah. But, if they 

desist, then aggression is not allowed except against the transgressors. (2:193). 

Kill them wherever you find them, and drive them out from where they drove you out, as 

Fitnah … is more severe than killing. However, do not fight them near Al-Masjid-ul-

Haram (the Sacred Mosque in Makkah) unless they fight you there. However, if they fight 

you (there) you may kill them. (2:191). 

But if they desist, then indeed, Allah is Most-Forgiving, Very-Merciful. (2:192). 

The holy month for the holy month, and the sanctities are subject to retribution. So when 

anyone commits aggression against you, be aggressive against him in the like manner as he 

did against you. (2:194)”. 

 

From the above-mentioned verses of the Holy Quran, it is crystal clear that military 

expedition launched for a specific objective has to be ceased when said objective has been 

accomplished. 

Moreover, distinction is not only fundamental principle of IHL, rather holds some more 

value under Islamic law. According to the Holy Quran:- 

Fight in the way of Allah against those who fight you, and do not transgress. (2:190).  

This principle of proportionality has also been based upon the verses of the Holy Quran 

which are as under:- 

And if you were to harm (them) in retaliation, harm them to the measure you were harmed. 

And if you opt for patience, it is definitely much better for those who are patient. (16:126). 

 

The one who does something evil will not be punished but in its equal proportion. (40:40). 

 

The recompense of evil is evil like it. Then the one who forgives and opts for compromise 

has his reward undertaken by Allah. Surely, He does not like the unjust. (42:40). 
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Apart from the above-mentioned verses, many instances from the Traditions of the Holy 

Prophet (ملسو هيلع هللا ىلص) can be quoted which further necessitate this principle480. The Holy Quran also 

prohibits genocide, indiscriminate and excessive use of force, not only against the human 

beings rather against the animals and trees etc. which is clear from the practice and Traditions 

of the Holy Prophet (ملسو هيلع هللا ىلص) and his Companions.  

4.21. CONCLUSION:- 

IHL though developed after the development of HRL but contains concrete rules with respect 

to the protection of protected persons. The responsibility though primarily has been fixed on 

the states but with the passage of time and with the emergence of new issues, non-state 

actors, organizations and even individuals have been brought under the responsibility fixed 

by IHL. The scope of IHL is to provide protection during armed conflicts. In this regard, IHL 

differentiates between IAC and NIAC and criteria for protection as well as applicable law 

differs in both these types of conflicts. The major portion of IHL including four Geneva 

Conventions and AP I, is applicable during IAC. Whereas, customary international law, CA 3 

and AP II are applicable during NIAC. Protection provided during IAC is clear as compared 

to NIAC because categories of combatants are clear under IAC as compared to NIAC where 

no such clear categories have been provided. Therefore, categories of combatants and 

protected persons need to be defined properly under NIAC for their protection. 

 Moreover, principles of distinction and proportionality are the fundamental principles 

of IHL and apart from international legislations, many states have adopted measures at 

domestic level to enact laws in accordance with these principles. Violation of these principles 

directly becomes the violation of the right to life, hence, compliance of these principles is 

essential for the protection of the right to life. 
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CHAPTER 5 

PROTECTION OF THE RIGHT TO LIFE UNDER DOMESTIC LEGAL 

SYSTEM OF PAKISTAN 

5.1. INTRODUCTION:- 

Domestic law of Pakistan also provides safeguards to human rights in general and right to life 

in particular. Constitution of Pakistan is the supreme law of the land and contains a separate 

chapter of fundamental rights in its part II. All the major human rights have been 

incorporated in this chapter and have been given the title of fundamental rights. Every person 

and in some cases citizens have the right to invoke these rights and if they are violated, they 

have the right to get them enforced through the court of law. Judicial system of Pakistan 

gives original jurisdiction to the High Courts and Supreme Court of Pakistan, under Articles 

199 and 184 respectively, to enforce these rights. This type of jurisdiction can be exercised 

either on approaching a party to the court, or by the court suo motu. Number of cases have 

been decided and reported in Pakistan where fundamental rights were implemented by the 

courts in Pakistan. Right to life has been specifically provided in Article 9 of the Constitution 

and the same has been, at times, implemented by courts.     

5.2. SCOPE:- 

Under the domestic legal system of Pakistan, the fundamental provision with regard to the 

right to life is Article 9 of the Constitution of Islamic Republic of Pakistan (Constitution), 

which provides that:- 

No person shall be deprived of life and liberty save in accordance with law481. 

While interpreting this provision, it has been held that Article 9 of the Constitution casts a 

duty upon the court to safeguard the life as well as dignity of the persons and ensure that no 
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such violation is committed in this regard482. This Article is very comprehensive but wide and 

important as well, because the right to life is called mother of all rights and it includes all the 

rights linked with and incidental to live a quality life. It is also now accepted that the right to 

life is not limited to physical, vegetative or animal life. Although, the term life has not been 

defined in the Constitution but the precedents laid down in respect of this right includes the 

right of every human being to live a life with human dignity including all the basic necessities 

of life. It is also accepted principle that the dignified life is not possible without education, 

healthy and clean environment to live, and access to basic health facilities. Therefore, 

accordingly it has been laid down during the interpretation of Article 9 that the legislature is 

duty bound to enact the relevant laws which include all such rights for the citizens of the 

state. Hence, any person whose right to easement, property, education or health is adversely 

affected may seek legal remedy under Article 9 of the Constitution because all these rights 

are part and parcel of his fundamental right namely “the right to life”. It has further been 

elaborated that all the facilities and amenities of life which a human being in a country is free 

to enjoy with dignity and in accordance with the limits prescribed by law are part of his 

fundamental right as prescribed under Article 9 of the Constitution483. 

In a famous case titled Shehla Zia v Wapda cited as PLD 1994 SC 693, the August 

Supreme Court of Pakistan has elaborated the scope of Article 9 while holding that:- 

Article 9 of the constitution provides that no person shall be deprived of life or liberty save 

as in accordance with law. The word "life" is very significant as it covers all facts of 

human existence. The word "life" has not been defined in the Constitution but it does not 

mean nor can it be restricted only to the vegetative or animal life or mere existence from 

conception to death. Life includes all such amenities and facilities which a person born in a 

free country is entitled to enjoy with dignity, legally and constitutionally. For the purposes 

of present controversy suffice to say that a person is entitled to protection of-law from 

being exposed to hazards of electromagnetic fields or any other such hazards which may be 

due to installation and construction of any grid station, any factory, power station or such 

like installations. Under the common law a person whose right of easement, property or 
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health is adversely affected by any act of omission or commission of a third person- in the 

neighborhood or at a far off place, he is entitled to seek an injunction and also claim 

damages, but the Constitutional rights are higher than the legal rights conferred by law be 

it municipal law or the common law. Such a danger as depicted, the possibility of which 

cannot be excluded, is bound to affect a large number of people who may suffer from it 

unknowingly because of lack of awareness, information and education and also because 

such sufferance is silent and fatal and most of the people who would be residing near, 

under or at a dangerous distance of the grid station or such installation do not know that 

they are facing any risk or are likely to suffer by such risk. Therefore, Article 184 can be 

invoked because a large number of citizens throughout the country cannot make such 

representation and may not like to make it due to ignorance, poverty and disability. Only 

some conscientious citizens aware of their rights and the possibility of danger come 

forward484. 
 

In another case namely “Watan Party and others vs. Federation of Pakistan and others” cited 

as PLD 2012 SC 292, the August Court has held that:- 

It is observed that the preamble which is now the substantive part of the Constitution by means 

of Article 2A, commands that it is the will of the people of Pakistan to establish an order 

wherein the integrity of the territories of the Federation, its independence and all its rights, 

including its sovereign rights on land, sea and air, shall be safeguarded; so that the people of 

Pakistan may prosper and attain their rightful and honoured place amongst the nations of the 

World and made their full contribution towards international peace and progress and happiness 

of humanity. These words of the Constitution comprehensively define the stature of an 

independent Pakistan where the people of Pakistan may prosper and attain their rightful and 

honoured place amongst the nations of the world. Undoubtedly, this provision of Constitution 

has overwhelming nexus with the fundamental rights of the citizens of Pakistan (people) 

specifically guaranteed under Articles 9 and 14 of Chapter 1, Part-II of the Constitution485. 

 

The August Supreme Court of Pakistan has further elaborated this right by stating that it is 

the right of a person under Article 9 of the Constitution to enable him to enjoy his life within 

the limits prescribed by law and he is legally entitled for pollution free environment, proper 

and healthy food items and if the same is not being done then his right to life is being 

violated486. Moreover, state is duty bound to ensure these rights irrespective of the fact as to 

whether any other special law has been enacted in this regard because the Constitution by 

virtue of Article 9 read with Article 2-A confers these rights upon the citizens. In a case 
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before Peshawar High Court, a Mill was ordered to close all its activities. It was held that 

such Mill was situated at a thickly populated area and all the activities of the Mill were 

directly affecting the life of the citizens, whereas, Article 9 of the Constitution provides that 

safety should be provided to the life of a person.487 It has further been held by Honourable 

Lahore High Court Lahore that polythene bags cause serious disturbance in the life of people 

and affect the areas of society including its sewerage system, agricultural life, marine life on 

coastal areas, health of public generally and spread dangerous deceases, hence, it is required 

that these bags should be disposed of appropriately488. It has been further stated that right to 

life includes, right to clean atmosphere and healthy environment and the Government is duty 

bound to enact laws with regard to the enforcement of these laws in the best possible manner 

to ensure the dignified life of its citizens489. 

Moreover, right to education has also been included within the right to life because in 

accordance with the principles settled by the superior courts, right to life includes the 

dignified life and such life is not possible, especially in the prevailing era, without attaining a 

certain level of education, which is the duty of the state to ensure that the education at a 

minimum level is being imparted to all its citizens without any discrimination and without 

putting any burden on the citizens490. 

Violation of one’s person or property is also the violation of the right to life and has 

also been declared violation of fundamental human rights as well as repugnant to the 

injunctions of Islam491. 

Above all, taking physical life of a person has been declared a grave crime in all legal 

systems as well as religion and no excuse is acceptable in this regard save as provided under 
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the law. Honour killing has not been sanctioned under the law rather it has been declared that 

no one is allowed to take law in his own hands and no one is allowed to kill a person in the 

name of “Ghairat” and any such act is not only prohibited in the law and religion rather 

amounts to intentional murder and is also a violation of the right to life as envisaged under 

Article 9 of the Constitution and any such custom allowing honour killing is also a violation 

of Article 8 of the Constitution492. 

In order to protect the above-mentioned rights, all the public functionaries have been 

directed to ensure the compliance of Article 9 of the Constitution. It has been held that all 

such public functionaries including Police are under obligation to act in accordance with and 

in aid of enforcement of Article 9 of the Constitution and to ensure that no violation in this 

regard is committed493. 

5.3. VIOLATIONS OF THE RIGHT TO LIFE:-   

Apart from protecting the right to life in its broader perspective, Pakistan is one of the victims 

of gross violations of the right to life due to terrorism, counter terrorism operations, 

insurgency and internal disturbance. During the year 2011, in Karachi, which is the capital of 

Sindh province, according to the reports prepared by Human Rights Commission, 1800 

people were killed and according to the reports, political parties from the ruling elite were 

involved in the target killings. According to the Minister of Interior, during the years of 2010-

11, nearly 3938 people were killed in the city. In the province of Baluchistan, some 100 

people disappeared. According to the sources, these people were abducted by people in plain 

cloth who according to the people belong to the law enforcement and intelligence agencies of 
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the state. It was also reported that among these abducted persons, some 100 were extra 

judicially killed while in custody of these agencies494. 

            According to a statement made by former law minister, Mr. Iftikhar Gillani, who 

himself belongs to the constituency of Kohat, in the campaign against terrorism, our military 

has used heavy artillery machinery, including heavy bombings through gunship helicopters 

and jet fighters which resulted into casualties of civilians. Arbitrary arrests and indiscriminate 

search operations, while violating the privacy of tribal people, resulted into anger among 

them and generated their support for the militants even by the people who were otherwise 

indifferent495. 

 In various interviews conducted from the internally displaced persons (IDPs) from the 

valley of Swat, the majority of respondents categorically stated that on-going armed conflict 

resulting into heavy shelling, indiscriminate bombings and curfew imposed by army was the 

reason for leaving their homes. They further said that despite of witnessing the brutalities of 

Taliban they did not leave their homes, it was only when military operation was started that 

they were compelled to leave their homes. One such narrator states that:-  

Taliban kay zulm par na zameen phattee, na aasman roya –phir bhi na atey lakin hukumat 

ki fauj-kushi nay hamay ghar chhornay par majboor kiya. 

(The ground did not split open nor did the sky shed tears at the atrocities inflicted by the 

Taliban. We would still not come here if it was not for the military action that forced us to 

leave our homes)496. 
 

Another person says:- 

Hum jang say nahin – qiyamat say bhag aye hain. 

We fled from doomsday -- not the war. 

Humaray bache neem pagal hain.Woh bookh payas say nidhaal ho chuke thay 

Our children are traumatized and were exhausted by hunger and thirst. 

Hum janat mein dozakh ki zindagi guzar rahe thay. 
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“We were living the life of hell (despite) living in heaven497. 

 

In respect of violations of human rights committed by the Taliban, a person says that:- 

The Taliban took our money and our jewellery in the name of Islam. During the armed 

conflict, Maulana Fazlullah made a speech on the radio that said the women of Swat have 

given some small jewellery but soon the time would come to give the larger pieces498. 

 

All these narrations and statements reflect that atrocities have been committed by both 

parties to the conflict in military operations and right to life of civilians has been 

violated. 

5.4. DISAPPEARANCES:- 

Apart from the causalities committed during armed conflicts, disappearances are also grave 

violations of human rights which not only affect the victims rather their families too, because 

for the period of their disappearance, their families do not know where they are held as 

captives and whether they are alive or not? Disappearances are violations of international 

law, constitutional law of Pakistan as well as domestic law. Provisions of international law 

have already been discussed in previous chapter. Article 4 of the Constitution confers right to 

due process of law, whereas, Article 10 of the Constitution safeguards against arbitrary arrest 

and detention with the direction to produce the arrested one before a magistrate within a 

period of 24 hours. Section 164 Cr. P. C. also directs to produce the arrested person before a 

magistrate within a period of 24 hours. 

But despite of above-mentioned guarantees of international, constitutional as well as 

domestic criminal law, violations in this regard are repeatedly committed by law enforcement 

and intelligence agencies without any fear of accountability. It has been reported that Ali 

Asghar Bangulzai and Hafiz Saeed Bangulzai were abducted by Pakistani agencies in 2002 

and their whereabouts are still unknown and it is not known whether they are alive or dead. 

Apart from that, six men from Noshki and six from Gwadar/Baluchistan were picked up by 
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Pakistani authorities and so far no information has been given to their relatives about their 

whereabouts and current status499. 

Disappearances are not only confined to the extent of unlawful detentions, rather the 

captives are subjected to serious torture during custody. During its visit to Pakistan, the 

United Nations Special Reporter on Torture, in its findings concluded that serious acts of 

torture including rape and other degrading and inhuman treatment are common in Pakistan. It 

was further observed in the report that in most of the reported cases torture was inflicted by 

Police, paramilitary and armed forces500. 

Apart from intended violations of human rights and particularly the right to life, 

various violations of the right to life are committed due to negligence and recklessness and 

the acts of authorities. In one of the reported incidents in Baluchistan, in March 2006, 28 

people, mostly women and children were killed, when a tractor trailer carrying them hit an 

anti-tank mine in Bakar area of Dera Bugti. Eye witnesses reported that among the victims, 

20 were women. Among the total number of 28, 26 people died at the spot whereas remaining 

2 expired later by not surviving the injuries received by them501. 

The armed conflict between Tehrik-e-Taliban Pakistan (TTP) and Pakistani armed 

forces have brought various violations of human rights and most particularly the right to life 

committed by both the parties to the conflict including the violations of customary 

international law, IHL, HRL as well as domestic law. 

TTP claimed that they act in accordance with the Islamic law of armed conflict. 

Although, the Afghan Taliban on 9 May 2009 issued an “Afghanistan Islamic Emirate Code 

for Mujahidin” but no such code has been issued by TTP and it is presumed that both the 

groups operate under the same modus operandi because of existing similarity between the 
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two groups on ideological, territorial and cultural basis. However, the acts done by TTP 

amounted to grave violations of IHL which included attacks on NGOs, civilians, kidnapping 

and abduction etc. These acts were alleged to be committed by TTP because of their claiming 

responsibility of the same after such attacks or launching the same after a warning issued by 

them502. 

Moreover, since 2002, various civilian objects were targeted by TTP and hundreds of 

civilians were killed during these attacks. Targeting civilians was sometimes deliberate while 

at times was the result of indiscriminate attacks and firing. On November 9, 2007, a suicide 

bomber hit the house of Federal Minister Amir Muqam, killing four persons including three 

security guards. On April 2, 2006, a pro-government religious scholar namely Zahir Shah 

was killed and his dead body was found in South Waziristan. On April 28, 2007, election 

rally of Interior Minister Mr. Aftab Sherpao was attacked in Charsaddah where 31 people 

were killed and dozens others were injured. On January 27, 2007, a suicide blast in Peshawar 

killed 31 people including Deputy Inspector General Peshawar and two chairpersons of local 

council and injured many others. In August 2008, TTP threatened the ruling parties to put 

pressure on the Government to stop operations in Swat valley, in response of which house of 

the brother of the ruling party MPA was attacked in Kabbal with rockets which killed ten 

people. According to Muslim Khan the spokesperson of TTP, attack was launched in 

retaliation to the killings of innocent people in Swat. On 9 June 2009, Pearl Continental Hotel 

Peshawar was attacked where eleven people were killed and fifty five were injured. TTP took 

the responsibility of attack while stating that the same was conducted in retaliation of attacks 

on seminaries in Hangu and Orakzai Agency503. 

Apart from attacking civilians, civilian objects were also targeted by TTP which 

included Government schools, music shops, tourist hotels etc. however, the modus operandi 
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of these attacks was different from that of attacking civilians, because these objects were 

targeted during night when no civilian was present in the premises. On 30 July 2008, TTP 

accepted the responsibility of blowing up a girls’ school, an army guest house and a tourist 

hotel. Moreover on 2 August, 2008, again TTP accepted the responsibility of blowing up two 

girls’ schools. Atleast 39 schools in total were blown up by TTP in Swat and letters were 

distributed warning the parents not to send their children to these schools because western 

education was being taught in these schools504. 

 

Besides targeting civilians and civilian objects, suicide bombings have also become 

very common since the beginning of conflict within Pakistan and these bombings still 

continue505. More than twelve hundred people have already been killed in these suicidal 

attacks since 2008. TTP recruits people especially young people to act as suicide bombers 

also known as “Fidayeen Squad” and according to TTP a large number of these bombers is 

ready and waiting for orders to go and kill. Before 2001, though suicide attacks existed but 

they were primarily of sectarian nature, but after 2002, in majority military objects were 

targeted which shows that suicide bombings were employed as tactic against the Pakistani 

armed forces. Moreover, hostage taking and killing suspected spies is also very common and 

many incidents have been reported where such like acts have been done by TTP506. 

After the incident of 9/11 and more particularly after 2002, military operations in 

tribal areas were launched and the armed forces of Pakistan have given the impression that 

the on-going war on terror is being fought in the interest and for the security of Pakistan and 

the militants fighting in tribal areas whether against the Pakistani military or against 

American invasion of Afghanistan, are the enemies of Pakistan and must either surrender or 
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be killed. The impression has a great impact on questioning the legality or illegality as well as 

conduct of military operations conducted in the tribal areas for the reason that the impression 

that everything is being done in the interest of Pakistan has excluded the grounds of 

questioning the legality or illegality of these operations. No access was given to media or 

public and even the people having knowledge about the incidents and factual position did not 

comment in order to avoid any confrontation with the security forces as well as intelligence 

agencies. The purpose of giving a brief account of the events of military operations is not to 

determine the legality or illegality of these operations, rather to point out the violations of the 

right to life and suggest measures to avoid the same in future507. 

Various military operations have been conducted so far in the tribal areas. The 

common feature of these military operations conducted by the armed forces is that deaths of 

militants are reported by ISPR and no details have been given. Number of killings of 

militants is announced but it has not been clarified whether they were militants or civilians508. 

The problem with these news is that they do not explain as to how many militants were killed 

and how many civilians were killed and if the civilians are killed, whether their killing was 

incidental or collateral damage? Whether the same was in accordance with the principles of 

necessity and proportionality as prescribed under the law? Whereas, independent sources 

reveal that most of the times civilians including women and children were killed during these 

operations. For instance, on 30 October 2006, as a result of bombings of Pakistani army jet 

fighters, eighty people, mostly students of a Madrassa (religious school) were killed. 
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Pakistani army took the stance that militants were hiding themselves inside the Madrassa. 

However, locals have shown their dead bodies to public to establish that they were students 

of the local area, none of them was a foreigner or armed, as claimed. In 2009, the security 

forces attacked two seminaries wherein five women and several children were killed. The 

local people also protested against the said attack but no justification in this regard was given 

by the state. Number of other incidents in the same manner can also be reported, which reveal 

that most of the times attacks were conducted on weak intelligence information resulting into 

loss of civilian lives and damage to civilian property. The major operation in this regard was 

the “operation silence or red Mosque operation”. Early in morning of 10 July 2007, operation 

was started by the security forces. During this operation, according to the reports, eight 

security personnel were killed and over a hundred students, both male and female and Imam 

of the Mosque were killed. However, the exact number of dead bodies was not given and they 

were buried during night in one common grave. It has also not been clarified as to how many 

among the dead were militants and how many were civilians. Not a single person was 

identified as militant among the dead. Violations of the law of armed conflict were allegedly 

committed during this operation and the people working on human rights also called for 

inquiry into matter but so far no fruitful result has been given in this regard509. From the facts 

mentioned above, it is clear that during the armed conflicts inside Pakistan, violations of 

human rights particularly the right to life have been committed by the militants as well as 

armed forces510. 

5.5. REASONS OF VIOLATIONS:- 

The fore most reason for the violations of human rights in general and right to life in 

particular is lack of cooperation and non-fulfilment of obligations on the part of law 
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which was cruel and un-necessary and called for an inquiry (BBC Urdu 2008c). The Human Rights Commission 

of Pakistan (HRCP) (2007) also joined the call for inquiry into the loss of innocent lives as the then Musharraf 

government tried to cover it up.  
510 Shah, War Crimes in the Armed Conflict in Pakistan, Studies in Conflict & Terrorism, 291-96. 
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enforcement agencies. Although, in almost all cases of enforced disappearance, First 

Information Reports (FIRs) were registered with the local Police, but the local Police as well 

as other law enforcement agencies were reluctant to take any positive step into the 

interrogation of these cases, because in most of the cases victims were picked up by FC and 

other law enforcement and intelligence agencies. The episode made it clear that it was settled 

policy among the state agencies not to interfere into any action taken by the state agencies 

even if the same amounted to the violation of fundamental rights and international human 

rights511. 

In the year 2011, a delegation was formed to conduct investigation into the matter of 

enforced disappearances and torture. In the report submitted by the mission, it was concluded 

that on a large scale cases of enforced disappearance were reported to the mission. Although, 

the mission could not meet any person returned safely from the hand of agencies committing 

enforced disappearance, but their relatives and local people reported that torture was also 

very common to be inflicted during detention of these people512. It was also mentioned in the 

report that 22 bodies of the people missing were found in this year. According to the 

statements of the relatives and local people, these people were picked up by the state security 

agencies and were reportedly tortured and killed by them. These cases were marked by the 

mission as the cases of extra-judicial killings. According to the report of HRCP, bodies of 48 

people were found from the area of Makran (Baluchistan) last year513. 

Another main problem with regard to commission of these human rights violations is 

that the Government of Pakistan has dodged the United Nations as well as European Union 

over the issue of reservations of ICCPR and CAT. According to the European Union, the 

reservations opted, have made Pakistan ineligible for the “Generalised System of Preference 

                                                           
511 “Balochistan: Blinkered slide into chaos, Report of an HRCP fact-finding mission”, Human Rights 

Commission of Pakistan, (June 2011), 4. 
512 Ibid 4. 
513 Ibid 6. 
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(GSP)” and the status to be accorded by the EU in the year 2014. Upon this, a meeting was 

called by the Prime Minister of Pakistan of the Cabinet and the Ministerial staff to settle the 

issue and consequently the reservations on Articles 6,7,12,13,18,19 and 40 of ICCPR made 

earlier were withdrawn, whereas, the reservations on Article 3 and Article 25 were restricted 

and narrowed down to the extent of personal law, law of evidence and the election of the 

President of Pakistan respectively514. 

Another major problem is torture. Torture is also very common and is deemed to be 

an effective tool for the investigation of the cases. Thousands of the people are tortured in 

Police and Army’s illegal detention centres. Besides the ordinary Police Stations, Police is 

also running their private detention cells and the same is being done by Army, Navy, Air 

force and other paramilitary forces who not only use these detention centres and torture cells 

for their opponents but also use the same for settlement of their own petty issues515. All these 

matters are always kept behind the seen and are never admitted by the security agencies. 

Concealment of these facts in the reports submitted to international bodies is also the main 

reason that no effective mode is being adopted for the curtailment or abolishing this practice. 

Derogation claimed in respect of human rights also contribute in violation of these 

rights. Besides reservations, state parties to a human rights treaty are also permitted to 

derogate from certain human rights obligations under specific conditions including that to 

maintain the writ of Government. While derogating from the human rights, a state claims 

exemption from the obligation imposed by a human right and in most of the cases it is 

claimed when a state needs to maintain the situation of law and order. Such derogation may 

extend to more than one human rights obligations516. 

                                                           
514 “Pakistan: The State of Human Rights in 2011”, Asian Human Rights Commission, AHRC-SPR-008 (2011).  
515 Ibid. 
516 Aman Ullah and Samee Uzair, “Derogation of Human Rights under the Covenant and their Suspension 

during Emergency and Civil Martial Law, in India and Pakistan”, A Research Journal of South Asian Studies, 

Vol. 26, No. 1, (January-June 2011), 181-189. 
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However, derogation from the human rights cannot be claimed unconditionally and 

arbitrarily. Such derogation should be in accordance with the conditions enumerated under a 

treaty. Moreover, the following conditions must exist to claim any derogation:-  

1) Proof of a state of emergency. 

2) Derogation must be limited by necessity of the situation. 

3) Information received by depository authorities of a treaty. 

4) It must be limited till the emergency517. 

 

However, there are various human rights which cannot be derogated under any circumstances 

and these human rights are normally prescribed by the treaty itself. Human rights which 

cannot be derogated even during the state of emergency and other circumstances include 

“prohibition of torture, right to life, freedom of conscious, religion and thought”. According 

to some other treaties, right to fair trial also cannot be derogated under any circumstances518. 

Suspension of rights during emergency is another issue which lead to violations of the 

rights. In his commentary on the Constitution, Justice Munir states that proclamation of 

emergency is a disastrous action but is unavoidable step to be taken during the circumstances 

under which a country finds itself under actual or anticipatory attack or external aggression or 

internal disturbance of such a level that provincial governments find themselves unable to 

perform their actions. Therefore, during emergency, the country comes under unitary form of 

government. Although, with a slight difference, the provisions in respect of emergency are 

similar in Pakistani and Indian Constitutions but after amendment in the Constitution, 

Pakistan has overstepped and has recognized “internal disturbance” as a ground for 

proclamation of emergency and suspension of fundamental rights including “the right to life”. 

However, the mechanism in respect of suspension of these rights is the same as provided 

under Pakistani and Indian Constitutions. These rights are suspended in two ways. Some 

                                                           
517 Ibid. 
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rights stand automatically suspended with the proclamation of emergency, whereas, some 

others are suspended by a special order issued by the President519. 

Pakistan has also incorporated new grounds for the proclamation of emergency which 

have been time and again abused. According to the recent amendment made in Article 234 of 

the Constitution, the President of Pakistan can proclaim emergency if he is satisfied that 

provincial governments are not performing their functions in accordance with the provisions 

of the Constitution. The order of proclamation cannot be challenged before any court. 

However, the Supreme Court of Pakistan in the case of “Farooq Ahmed Laghari v Federation 

of Pakistan” has held that the order in respect of proclamation of emergency is judicially 

reviewable and on the same touch stone, while declaring the proclamation of emergency 

valid, derogation of fundamental rights was held invalid and unjustified. The above-

mentioned grounds have been excluded from the Indian Constitution through amendment and 

the word “Martial law” has been used in Indian Constitution for such situation unlike 

Pakistan. In case of external aggression or internal disturbance, the Indian Constitution makes 

the Union liable to provide protection to the civilians and the role of armed forces has been 

excluded from such activity. However, if armed forces are called upon under other provisions 

of the Constitution, then Article 34 protects them. On the contrary, under the Constitution of 

Pakistan, specific role has been assigned to the armed forces in Pakistan for maintaining the 

law and order520. The analysis confirms that the two countries were made independent at the 

same time, but all the developments made in our constitution lead to violations and 

curtailment of human rights, whereas, our counterpart despite of having large area and huge 

population, has protected the rights of citizens in every possible manner by curtailing the 

authority of state and putting a check on it. Unfortunately, we are not only far away from the 

                                                           
519 Ibid. 
520 Ibid.  
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rule of law, rather our country is going in opposite direction where the stronger is becoming 

more strong and the weaker is becoming more weak. 

States are authorized to impose certain limitations on the enjoyment of human rights 

on the one hand and derogations from certain human rights on the other. However, there is 

difference in imposition of limitations on the enjoyment of human rights and imposition of 

derogations in this regard. Limitations on the enjoyment of certain human rights do not 

require extraordinary circumstances. They can be imposed in normal circumstances and can 

be imposed permanently. But only a few human rights are subject to limitations. For instance, 

right to association, right to information and right to free movement etc. On the other hand, 

derogations are always of temporary nature because permanence with regard to derogation of 

human rights would defeat the very recognition of these rights. Moreover, derogations require 

extraordinary circumstances and cannot be imposed in normal circumstances. Moreover, only 

a few rights are subject to derogations and certain rights cannot be derogated which also 

include the right to life. Thus, we can say that there are some times limitations on the 

enjoyment of human rights and sometimes extraordinary limitations in the form of 

derogations521. Extraordinary limitations or in other words derogations may sometimes 

change into strict limitations with regard to certain rights but these strict limitations can only 

be imposed in the situation of emergency, though the determination of the state of emergency 

is itself a complicated question which needs to be determined in accordance with the 

prevailing laws and principles of natural justice. The same requires a separate study and need 

not to be discussed here. However, the relevant provisions of international as well as regional 

laws are discussed below for the sake of clarity. 

With regard to imposition of public emergency, Article 4(1) of ICCPR states that:- 

                                                           
521 Office of the High Commissioner for Human Rights in Cooperation with the International Bar Association, 

“Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and 

Lawyers”, Professional Training Series No. 9, United Nations: New York and Geneva (2003), 814-815. 
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In time of public emergency which threatens the life of the nation and the existence of which is 

officially proclaimed, the States Parties to the present Covenant may take measures derogating 

from their obligations under the present Covenant to the extent strictly required by the 

exigencies of the situation, provided that such measures are not inconsistent with their other 

obligations under international law and do not involve discrimination solely on the ground of 

race, colour, sex, language, religion or social origin. 

 

Coming to the regional human rights instruments, Article 27 (1) of the American Convention 

on Human Rights provides that:- 

In time of war, public danger, or other emergency that threatens the independence or security of 

a State Party, it may take measures derogating from its obligations under the present 

Convention to the extent and for the period of time strictly required by the exigencies of the 

situation, provided that such measures are not inconsistent with its other obligations under 

international law and do not involve discrimination on the ground of race, color, sex, language, 

religion, or social origin. 
 

Moreover, Article 15(1) of the European Convention on Human Rights states that:- 

 
In time of war or other public emergency threatening the life of the nation any High 

Contracting Party may take measures derogating from its obligations under this 

Convention to the extent strictly required by the exigencies of the situation, provided that 

such measures are not inconsistent with its other obligations under international law. 

 

Lastly, Article 30 of the 1961 European Social Charter provides that:- 

 
In time of war or other public emergency threatening the life of the nation any Contracting 

Party may take measures derogating from its obligations under this Charter to the extent 

strictly required by the exigencies of the situation, provided that such measures are not 

inconsistent with its other obligations under international law522. 
 

All the above-mentioned provisions collectively make one point and that is with regard to the 

limitations imposed on the exercise of the right of derogation during emergency. These 

limitations precisely include that such derogation must be to the extent strictly required by the 

emergency and must not be inconsistent with other obligations under international law.  

5.6. APPLICABLE LAW IN PAKISTAN:- 
 

As discussed earlier, IHL, HRL, customary international law, international criminal law as 

well as domestic law of the state are simultaneously applicable during IAC and NIAC. The 

main instrument of IHL applicable during NIAC is AP II, however, since Pakistan is not 
                                                           
522 Office of the High Commissioner for Human Rights in Cooperation with the International Bar Association, 

“Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and 

Lawyers”. 
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party to AP II and is party to the four Geneva Conventions, hence, the applicable law during 

NIAC in Pakistan would be Common Article 3 and customary international law. With regard 

to application of HRL, Pakistan has ratified ICCPR and CAT, but has not ratified many other 

human rights instruments. However, it is also contended that ratification of other human 

rights instruments has become immaterial because most of the human rights have been 

contained under customary international law and have attained the status of jus cogens, 

hence, their express recognition has become immaterial. Moreover, most of the human rights 

contained in major human rights instruments have also been incorporated under the 

Constitution of Pakistan 1973, in the form of fundamental rights523. 

With regard to protection and enforcement of the right to life during NIAC, same 

scheme of law becomes applicable. At the first instance, as all the states including Pakistan 

are parties to the Four Geneva Conventions, hence, Common Article 3 becomes applicable. 

Common Article 3 has also been described as “Convention in Miniature” and is also called 

“Convention within the Convention” for the reason that it has embodied all the major 

principles for the protection of human rights in general and right to life in particular. 

Common Article 3 has itself been reproduced in preceding chapters, however, while 

concluding the protection granted by Common Article 3, following major principles can be 

deduced. It prohibits:- 

a) violence to life and person, in particular murder of all kinds, mutilation, cruel 

treatment, and torture;  

b) taking of hostages;  

c) Outrages upon personal dignity, in particular humiliating and degrading treatment; and  

d) The passing of sentences and the carrying out of executions without previous 

judgment pronounced by a regularly constituted court affording all the judicial 

guarantees524. 
 

Besides Common Article 3, customary international law is also applicable during NIAC, but 

the main problem is that as customary international law has not been codified, therefore, it is 

                                                           
523 Shah, War Crimes in the Armed Conflict in Pakistan, Studies in Conflict & Terrorism, 289-291. 
524 Ibid.  
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difficult to ascertain the content of applicable law. However, since the rules of jus cogens 

have binding force, hence, the basic objects or principles of IHL including necessity, 

humanity, distinction and proportionality are also binding and form part of customary 

international law which states that though in the modern ages, recourse to war or armed 

conflict cannot be denied but principle of necessity should be complied with before resorting 

to any armed conflict. Moreover, when such war or conflict is started parties are not at liberty 

to adopt unlimited means and methods of warfare, rather it is mandatory to observe the 

principle of humanity. Protected persons including, civilians and hor da combat cannot be 

attacked or harmed which is compliance of the principle of distinction. However, targeting 

civilians and civilian objects is not unlawful keeping in view the means and methods of 

modern warfare provided principle of proportionality is observed525. 

Application of Common Article 3 as well as customary international law does not 

preclude the application of domestic law for the protection of human rights in general and the 

right to life in particular. Therefore, these rights can be protected under domestic law if 

appropriate remedy is provided. In Pakistan, all the major human rights have been 

incorporated and protected under the Constitution of Pakistan in the shape of fundamental 

rights and Article 9 of the Constitution deals with the protection of the right to life and states 

that “no person shall be deprived of life or liberty save in accordance with law”526.  

Thus, the primary protection with regard to the right to life has been provided by the 

Constitution of Pakistan. Besides Article 9 of the Constitution, the most important Article in 

the chapter of fundamental rights is Article 4 of the Constitution of Pakistan which provides 

protection of law to every person527. 

                                                           
525 Ibid.  
526 Article 9 of the Constitution.  

527 Article 4 of the Constitution. Article states that:- 
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The above-mentioned Article gives protection of law as well as protection of life. 

Moreover, such protection is not limited to the citizens as is the case with some other 

fundamental rights, rather the same has been extended to every person for the time being 

within Pakistan. Hence, the foreigners for the time being in Pakistan also enjoy the protection 

guaranteed under Article 4 of the Constitution. Even no law can be promulgated which is 

inconsistent with the protection guaranteed under Article 4 as well as other Articles dealing 

with the protection of fundamental rights. Article 8 of the Constitution further makes it clear 

by providing that any law inconsistent with said chapter would be void to that extent528. 

Hence, the protection provided with regard to the right to life is inalienable. Though, 

under Article 232 of the Constitution, President is empowered to proclaim a state of 

emergency in pursuance of which fundamental rights specified in the order can be suspended 

temporarily but Article 233 requires that such order must be approved by a joint session of 

the Parliament. Therefore, proclamation of emergency is the only case where one cannot 

invoke the enforcement of his or her fundamental rights and in all other circumstances, state 

is under obligation to protect the fundamental rights of every one irrespective of religion, 

race, sex, citizenship and nationality.    

                                                                                                                                                                                     
1. To enjoy the protection of law and to be treated in accordance with law is the inalienable 

right of every citizen, wherever he may be and of every other person for the time being 

within Pakistan. 

2. In particular- 

a) no action detrimental to the life, liberty, body, reputation or property of 

any person shall be taken except in accordance with law; 

b) No person shall be prevented from or be hindered in doing that which is 

not prohibited by law; and 

c) No person shall be compelled to do that which the law does not require 

him to do”  

528 Article 8 of the Constitution. Article says that:- 

1. Any law, or any custom or usage having the force of law, in so far as it is inconsistent 

with the rights conferred by this Chapter, shall, to the extent of such inconsistency, be 

void. 

2. The State shall not make any law which takes away or abridges the rights so conferred 

and any law made in contravention of this clause shall, to the extent of such 

contravention, be void.  
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Apart from the Constitution, several other laws are applicable with regard to the 

protection of the right to life which include Pakistan Penal Code 1860, Anti-Terrorism Act 

1997, Frontier Crimes Regulation 1901, Pakistan Army Act 1952 and newly enacted 

Protection of Pakistan Act 2014. Certain provisions of the above-mentioned domestic laws 

directly deal with the protection of the right to life, but certain others can be found 

inconsistent with the spirit of the Constitution as well as guarantees provided under Common 

Article 3 and customary international law.  

Moreover, the protection of the right to life provided under these laws has either not 

been invoked or implemented especially with regard to on-going situation in tribal areas 

because no case so far has been reported in respect of prosecution of war crimes despite of 

the fact that atrocities committed on behalf of TTP as well as armed forces of Pakistan have 

been seen and reported529. 

The domestic laws enacted to counter terrorism including Anti-Terrorism Act and 

Protection of Pakistan Act, have also been subjected to serious criticism. The main criticism 

on these laws is twofold. On the one hand, they provide the mechanism and prosecution of 

individuals, groups and non-state actors, but fail to provide any mechanism in respect of 

accountability and prosecution of crimes, including war crimes and crimes against humanity 

committed by the state and its armed forces. On the other hand, the provisions of these laws 

have also been enacted to provide less and less space to benefit the accused person and the 

general provisions of bail and acquittal have been excluded to be applied under these laws. 

For instance, section 18 of Protection of Pakistan Act 2014 states that “the provisions of 

sections 374, 426, 435, 439, 439-A, 491, 496, 497, 498 and 561-A of the code (Code of 

Criminal Procedure) shall not be applicable to the scheduled offences”530.  

                                                           
529 Ibid 290-291. 
530 Section 18 of Protection of Pakistan Act 2014.  
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The above-mentioned provision of this special law makes it abundantly clear that no 

benefit can be extended to the accused under this Act, because almost all the main provisions 

of the law of criminal procedure benefitting the accused have been excluded from their 

application under this law.   

5.7. JUDICIAL RESPONSE:- 

Under the Constitution of Pakistan, enforcement of fundamental rights is the responsibility of 

state. Article 37 of the Constitution confers obligation on the state to provide inexpensive and 

expeditious justice. Thus, the primary responsibility to provide justice in this manner is on the 

state and the state has been defined under Article 7 of the Constitution which includes federal 

as well as provincial governments, provincial assemblies and such other local and other 

authorities that are empowered to impose taxes. These bodies of government have been made 

liable to establish institutions and a judicial system which provides justice to the people in a 

manner and expense affordable to them. As the judicial system has already been established 

in Pakistan, therefore, the primary responsibility to provide justice including enforcement of 

fundamental rights has been shifted on judiciary and other organs have been made liable to 

support judiciary in this regard531. 

Unlike international law, a very limited scope is available under domestic on the 

enforcement of human rights during armed conflict in general and the right to life in 

particular. Within the limited litigation, courts in Pakistan have been seen reluctant to give 

verdicts in respect of enforcement of human rights during armed conflict. 

A petition in respect of violation of the principles of IHL, HRL and domestic law was 

filed in Lahore High Court, Lahore which was dismissed on October 27, 2009532. The 

                                                           
531 Mr. Nasir Aslam Zahid, “The Role of the Judiciary in Protecting the Rights of the People - Judicial 

Activism”, available at http://www.supremecourt.gov.pk/ijc/Articles/16/3.pdf, (last accessed on September 10, 

2017). 
532 Appeal was heard by a two member bench headed by Justice Tassaduq Hussain Jillani, filed by Wukala 

Mahaz Barai Tahafaz Dastoor. Bench in the Lahore High Court was headed by Justice Mian Saqib Nisar which 

held that “it is a policy matter in which court could not interfere”. He said “it was up to the federal government 

http://www.supremecourt.gov.pk/ijc/Articles/16/3.pdf
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petitioner filed an appeal against the said decision which was also dismissed by the Supreme 

Court of Pakistan on the ground that interference in such like matters would amount to 

violation of one of the fundamental principles of the Constitution which is called separation 

of powers and trichotomy between executive, legislature and judiciary533. The Court’s 

decision while stating the actual case says that:- 

“The petitioner had requested the court to direct federal government to command the 

armed forces of Pakistan to defend Pakistan against the external aggression being carried 

out by the American forces under NATO cover which are in occupation of Afghanistan… 

He also prayed that an authoritative declaration be made that the US is an enemy state and 

for taking all measures provided by the domestic law such as expulsion of its diplomatic 

personnel and seizure of assets… If nuclear arsenal is found to be incapable of protecting 

Pakistan and instead poses a threat to its survival, respondent federation may be directed 

either to sell it in international market to the highest bidder or to place it in safe-custody of 

Iran”534.  

The Court held that:- 

“Such issues are neither justiciable nor they fall within the judicial domain for interference 

under Article 199 of the constitution… Any such interference by the courts would be 

violation of one of the foundational principles of the constitution... That being so, we do 

not find the concurrent orders of the learned high court to be exceptionable, warranting 

interference. The petition lacking in merit is accordingly dismissed and leave refuse”535. 

 

However, in another petition filed on the same subject, response of Islamabad High Court, 

Islamabad was different. A petition was filed by Karim Khan, who was native of North 

Waziristan and sought registration of FIR against CIA station chief Jonathan Banks for 

killing his son and a brother in a drone attack in 2009. Justice Shaukat Aziz Siddiqui referred 

the matter to the District and Sessions Judge, Islamabad for registration of case against CIA 

                                                                                                                                                                                     
to take a decision in this regard… Court observed that no way a court could declare the US an enemy state 

because it was the responsibility of parliament and government to decide about war against the US… Pakistani 

and Indian army exchange fire very often in different sectors and sometimes casualties also occur but on the 

basis of such incidents the courts cannot declare war against India… The Court also stated that “it is yet to be 

seen whether Pakistan has capability of hitting drones and how far can our missile system target accurately. 

533 “Plea against Drone Attacks: Supreme Court uphelds Lahore High Court’s Decision”, Pak Times, 05 

September 2013, available at http://paktribune.com/news/Plea-against-drone-attacks-SC-upholds-LHCs-

decision-262812.html, Last accessed on 26-10-2017.     
534 Ibid.  
535 Ibid.  

http://paktribune.com/news/Plea-against-drone-attacks-SC-upholds-LHCs-decision-262812.html
http://paktribune.com/news/Plea-against-drone-attacks-SC-upholds-LHCs-decision-262812.html
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station chief536. However, later on Mr. Karim Khan went missing before his departure to 

Brussels on February 15, to plead his case before the European Parliament537. 

The most detailed and important decision in this regard is that of Peshawar High 

Court. In a petition filed before the Court the petitioner prayed the following:-  

i. To order the respondents to immediately assert its State Sovereignty and convey forcefully to 

the US in clear terms that no further drone strikes will be tolerated on its sovereign territory; 

ii. To order the respondents to protect the ‘right to life’ of its citizen and use force if need be to 

stop extrajudicial killings with drones; 

iii. To provide redress for the criminal offences committed by those involved inside and outside 

Pakistan in drone operations and in particularly involved in the strike on 17th March 2011 by 

directing the relevant authorities that criminal charges, under the relevant laws of the Islamic 

Republic of Pakistan be registered against those responsible; 

iv. To order the respondents to immediately contact the Security Council of the United Nations for 

violation of Pakistan’s territorial sovereignty, protected by Article 2 (4) of the UN Charter and 

demand the adoption of a resolution condemning drone strikes and requiring the US to stop the 

strikes in Pakistan; 

v. To order the respondents to gather DATA of victims of drone strikes and encourage any such 

victims to come forth for the wrong done to them and approach the UN Human Rights Council 

and the Special Rapporteur on extrajudicial, summary or arbitrary executions for launching 

their complaint; 

vi. To order the respondents to use its ‘right to reparation’ for the wrongful act under the 

customary international law and under the International Law Commission’s Draft Articles on 

State Responsibility and seek remedies available under Draft Articles of International Law 

Commission and any customary International Law. 

vii. Any other relief that this Hon’ble Court deems fit may also kindly be granted”538. 

 

The Court while stating the facts of the case has also given the account of atrocities 

committed on the basis of which petition was filed. The Court in this regard stated that:- 

According to the report, based on physical verification, submitted by the Political 

Authorities of North Waziristan Agency, 896 Pakistani civilians, residents of the said 

Agency, were killed during the last five (05) years till December 2012 while 209 were 

                                                           
536 Mr Khan was a native of Mirali, North Waziristan, who filed a petition before the Islamabad High Court 

(IHC) in 2010 and sought registration of FIR against CIA station chief in Secretariat Police Station. He stated in 

the petition that “his brother Asif Iqbal and son Zaheenullah were killed in a drone strike in 2009 when Jonathan 

Banks was CIA station chief in Islamabad”. He further stated that earlier “he had requested the Secretariat 

police to register an FIR against Mr Banks but they refused to do so. Then he filed a case under section 22-A 

with the civil court of Islamabad, requesting that police be directed to register the FIR. Citing lack of 

jurisdiction as the reason, a civil judge of Islamabad dismissed the application in Dec 2013. The judge observed 

that since the drone attack had occurred in the Federally Administrated Tribal Areas, the Islamabad court could 

not assume jurisdiction in the matter. Then he filed an appeal before the IHC. 12 February 2014. 

537 “FIR over drone strike: IHC refers case to lower court”, Dawn, 12 February 2014, Available at 

<https://www.dawn.com/news/1086493> (last accessed on September 23, 2017). 
538 Judgment of Peshawar High Court dated 11-04-2015, passed in Writ Petition No. 1551-P/2012. 

https://www.dawn.com/news/1086493/fir-over-drone-strike-ihc-refers-case-to-lower-court
https://www.dawn.com/news/1086493
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seriously injured. In these drone attacks only 47 foreigner were killed and 06 were injured. 

Many houses & vehicles of different category, make & model, worth millions dollars, were 

destroyed during these attacks. Besides, many cattle heads of different kinds were torn into 

pieces & charred, belonging to the local residents. 

Similarly, in South Waziristan Agency 70 drone strikes were carried out during last five 

(05) years till June 2012 in which 553 local civilians were killed, 126 were injured, 03 

houses were destroyed and 23 vehicles were badly damaged539.  
 

Having stated the relief claimed as well as brief facts leading to file the petition, The Court 

finally held that:- 

Under the Constitution of Pakistan, 1973 particularly Article 199 thereof put this Court 

under tremendous obligation to safeguard & protect the life & property of the citizen of 

Pakistan and any person for the time being in Pakistan, being fundamental rights, hence, 

this Court is constrained to hold as follows: - 

i. That the drone strikes, carried out in the tribal areas (FATA) particularly 

North & South Waziristan by the CIA & US Authorities, are blatant 

violation of Basic Human Rights and are against the UN Charter, the UN 

General Assembly Resolution, adopted unanimously, the provision of 

Geneva Conventions thus, it is held to be a War Crime, cognizable by the 

International Court of Justice or Special Tribunal for War Crimes, 

constituted or to be constituted by the UNO for this purpose. 

ii. That the drone strikes carried out against a handful of alleged militants, 

who are not engaged in combat with the US Authorities or Forces, 

amounts to breach of International Law and Conventions on the subject 

matter, therefore, it is held that these are absolutely illegal & blatant 

violation of the Sovereignty of the State of Pakistan because frequent 

intrusion is made on its territory / airspace without its consent rather 

against its wishes as despite of the protests lodged by the Government of 

Pakistan with USA on the subject matter, these are being carried out with 

impunity. 

iii. That the civilians casualties, as discussed above, including considerable 

damage to properties, livestock, wildlife & killing of infants/ suckling 

babies, women and preteen children, is an condemnable crime on the part 

of US Authorities including CIA and it is held so. 

iv. That in view of the established facts & figures with regard to civilians’ 

casualties & damage caused to the properties, livestock of the citizens of 

Pakistan, the US Government is bound to compensate all the victims’ 

families at the assessed rate of compensation in kind of US dollars. 

v. The Government of Pakistan and its Security Forces shall ensure that in 

future such drone strikes are not conducted & carried out within the 

sovereign territory of Pakistan. Proper warning be administered in this 

regard and if that does not work, the Government of Pakistan and State 

Institutions particularly the Security Forces shall have the right being 

under constitutional & legal obligations to shut down the drones, attacking 
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Pakistani territories or when these enter the airspace of Pakistan Sovereign 

territory. 

vi. The Government of Pakistan is directed to take the matter seriously before 

the Security Council of the UNO and in case it does not succeed there if 

VETO power is unduly exercised by the US Authorities then, urgent 

meeting of the General Assembly be requisitioned through a written 

request to resolve this menace in an effective manner. 

vii. The Government of Pakistan shall also file a proper complaint, giving 

complete details of the losses sustained by the Pakistani civilians citizens 

both to life & properties due to drone strikes, making a request to the UN 

Secretary General to constitute an independent War Crime Tribunal which 

shall have the mandate to investigate & enquire into all these matters and 

to give a final verdict as to whether the same amounts to War Crime or not 

and in the former case to direct the US Authorities / Government to 

immediately stop the drone strikes within the airspace / territory of 

Pakistan and to immediately arrange for the complete & full compensation 

for the victims’ families of the civilians of Pakistan both for life & 

properties at the rate & ratio laid down under the international standards. 

viii. The Ministry of Foreign Affairs is directed to prepare draft resolution / 

complaints and requisition for doing the needful within a minimum 

possible time in line of the above guidelines given by the Court, also 

asking & requiring the Security Council and the General Assembly, as the 

case may be, to pass a resolution condemning the drone strikes, flown by 

the CIA / US Authorities and violating the sovereign territory of Pakistan 

in violation of UN Charter and various Conventions of the UNO, referred 

to above. 

ix. In case the US Authorities do not comply with the UNO Resolution, 

whether passed by the Security Council or by the General Assembly of 

UNO, the Government of Pakistan shall severe all ties with the USA and 

as a mark of protest shall deny all logistic & other facilities to the USA 

within Pakistan”540. 

 

From the above-mentioned verdicts of the superior courts of Pakistan, it can easily be 

inferred that the decision making policy is different and there is no consistent view in respect 

of judicial response for the protection of human rights during armed conflict for one reason or 

the other. Lahore High Court, Lahore as well as Supreme Court of Pakistan, being apex court 

of the country, declined interference in the matter of drone attacks conducted in tribal areas 

on the ground that matter becomes within the domain of executive and interference of 

judiciary in such like matters is not warranted under the principles enunciated in the 

                                                           
540 Ibid. 



260 
 

Constitution of Pakistan. On the other hand, Islamabad High Court, Islamabad as well as 

Peshawar High Court assumed jurisdiction in the similar matter and passed orders 

accordingly. The main problem behind lack of consistency in the matter is that the domestic 

law of Pakistan is not applicable in various parts of the country, more particularly tribal areas 

where drone attacks are being conducted and most of the violations of the law of armed 

conflict are being committed. One such development has recently been made by the federal 

government by moving a bill in respect of jurisdiction of Islamabad High Court over the 

tribal areas, which has so far not been passed by the parliament. However, later jurisdiction of 

Peshawar High Court has though been extended but courts and proper judicial system is not 

functional in these areas at the moment. Such measures are necessary to be adopted for the 

reason that the people of tribal areas also have right to avail remedy in respect of enforcement 

of human rights in general and right to life in particular.  

5.8. ISLAMIC LAW OF HUMAN RIGHTS IN PAKISTAN:- 

Pakistan is an Islamic State and the Constitution of Islamic Republic of Pakistan guarantees 

the fundamental rights of people. According to Article 2 of the Constitution, Islam is the state 

religion of Pakistan and according to Article 2 (A), Objectives Resolution is now integral part 

of the Constitution which states that:- 

Whereas sovereignty over the entire universe belongs to Allah Almighty alone and the 

authority which He has delegated to the State of Pakistan, through its people for being 

exercised within the limits prescribed by Him is a sacred trust;  

This Constituent Assembly representing the people of Pakistan resolves to frame a 

constitution for the sovereign independent State of Pakistan;  

Wherein the State shall exercise its powers and authority through the chosen 

representatives of the people;  

Wherein the principles of democracy, freedom, equality, tolerance and social justice as 

enunciated by Islam shall be fully observed;  

Wherein the Muslims shall be enabled to order their lives in the individual and collective 

spheres in accordance with the teachings and requirements of Islam as set out in the Holy 

Quran and the Sunnah;  

Wherein adequate provision shall be made for the minorities to [freely] profess and 

practise their religions and develop their cultures;  
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Wherein the territories now included in or in accession with Pakistan and such other 

territories as may hereafter be included in or accede to Pakistan shall form a Federation 

wherein the units will be autonomous with such boundaries and limitations on their powers 

and authority as may be prescribed; Wherein shall be guaranteed fundamental rights 

including equality of status, of opportunity and before law, social, economic and political 

justice, and freedom of thought, expression, belief, faith, worship and association, subject 

to law and public morality;  

Wherein adequate provisions shall be made to safeguard the legitimate interests of 

minorities and backward and depressed classes; 

Wherein the independence of the Judiciary shall be fully secured;  

Wherein the integrity of the territories of the Federation, its independence and all its rights 

including its sovereign rights on land, sea and air shall be safeguarded;  

So that the people of Pakistan may prosper and attain their rightful and honored place 

amongst the nations of the World and make their full contribution towards international 

peace and progress and happiness of humanity541. 

 

The above-mentioned Objectives Resolution, currently forming part of Constitution as 

Article 2 A, has been given vital importance and at times has been declared to be the grund 

norm of the Constitution. In a famous verdict of Asma Jilani V Government of the Punjab 

and another, it has been held that:- 

If a grund-norm is necessary, Pakistan need not have to look the Western legal theorists to 

discover it. Pakistan’s own grund-norm is enshrined in its own doctrine that the legal 

sovereignty over the entire universe belongs to Almighty Allah alone, and the authority 

exercisable by the people within the limits prescribed by Him is a sacred trust. This is an 

immutable and unalterable norm which was clearly accepted in the Objectives Resolution 

passed by the Constituent Assembly of Pakistan on the 7th of March, 1949. This has not 

been abrogated by any one so far, nor has this been departed or deviated from by any 

regime, military or civil. Indeed, it cannot be, for, it is one of the fundamental principles 

enshrined in the Holy Quran: 

“O ALLAH, Lord of Sovereignty, Thou givest sovereignty to whomsoever Thou pleases; 

and Thou takest away sovereignty from whomsoever Thou pleases, Thou exaltest 

whomsoever Thou pleases and Thou abasest whomsoever thou pleases”. (Holy Quran, Pt. 

3, Chap. III, Al Imran, Ay. 27)542. 

As stated earlier, since Islam is the state religion of Pakistan, it prohibits the unlawful killing 

of innocent people in a number of Quranic Verses as well as Traditions of the Holy Prophet 

                                                           
541 Article 2(A) of the Constitution.  
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 The concept has also been recognized by the Supreme Court of Pakistan in a verdict .(ملسو هيلع هللا ىلص)

wherein it has been held that:-  

Islam is a religion of peace and tolerance and it stands for safety, security and sanctity of 

human life. Islam abhors unlawful killing of innocent people and strictly prohibits it in a 

number of Quranic verses and Ahadith. In Surah Al-Maidah verse 32, Allah says:- 

“Because of that, We ordained for the Children of Israel that if anyone killed a 

person not in retaliation of murder, or to spread mischief in the land – it would be as 

if he killed all mankind, and if anyone saved a life, it would be as if he saved the life 

of all mankind. And indeed, there came to them Our Messengers with clear proofs, 

evidences, and signs, even then after that many of them continued to exceed the 

limits (e.g. by doing oppression unjustly and exceeding beyond the limits set by 

Allah by committing the major sins) in the land.” 

 

Some of the other verses of the Holy Quran are as under:- 

 

And (remember) when We took your covenant (saying): Shed not the blood of your 

(people), nor turn out your own people from their dwellings. Then, (this) you ratified 

and (to this) you bear witness.” [Sura Al-Baqarah verse 84] “And whoever kills a 

believer intentionally, his recompense is Hell to abide therein; and the Wrath and the 

Curse of Allah are upon him, and a great punishment is prepared for him. [Sura An-

Nisa verse 93]. 

 

The Holy Prophet [ملسو هيلع هللا ىلص] said – 

 

O People, just as you regard this month, this day, this city as Sacred, so regard the 

life and property of every Muslim as a sacred trust. Return the goods entrusted to 

you to their rightful owners. Hurt no one so that no one may hurt you. Remember 

that you will indeed meet your Lord, and that He will indeed reckon your deeds. … 

…” [The Farewell Sermon (Khuṭbatul-Wadā)]. 

The biggest sins are: To join others in worship with Allah; to be undutiful to one’s 

parents; to kill somebody unlawfully; and to take an oath Al-Ghamus.” [Sahih 

Bukhari, Vol. VIII, P.434, Number 667]. 

Narrated Abdullah bin Umar: One of the evil deeds with bad consequence from 

which there is no escape for the one who is involved in it is to kill someone 

unlawfully. [Sahih Bukhari, Vol. IX, P.2, Number 3]. 

2. This aspect of the Islamic teachings, as well finds its reflection in the Constitution of the 

Islamic Republic of Pakistan 1973. The Constitution, in its very Preamble, postulates that 

the principles of democracy, freedom, equality, tolerance and social justice, as enunciated 

by Islam, shall be fully observed and the fundamental rights, including equality of status, 

of opportunity and before the law, social, economic and political justice, and freedom of 

thought, expression, belief, faith, worship and association, subject to law and public 

morality; shall be fully guaranteed. These very principles have been made a substantive 

part of the Constitution under Article 2A. Thus, it is the duty of the State to protect and 

safeguard all these Fundamental Rights including the right to life and liberty as envisaged 
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by Article 9 of the Constitution, which has been interpreted by this Court in Shehla Zia’s 

case (PLD 1994 SC 693)543. 

 

Number of other cases are available where protection of the right to life as available under 

Islamic law, has been acknowledged and guaranteed by the courts. It has also been 

acknowledged by the jurists and judges that because Pakistan is an Islamic State, therefore, 

laws should be based on the theory of human rights as prescribed by Islam and mentioned in 

the Holy Quran and Sunnah of the Holy Prophet (ملسو هيلع هللا ىلص)544. Thus, it is clear that interpretation of 

all human rights including the right to life has to be made in accordance with the philosophy 

of human rights and right to life in Islam and all the human rights including the right to life 

during armed conflict are required to be enforced in the manner provided under Islamic law.        

5.9. CONCLUSION:- 

While concluding the discussion, it can be deduced that right to life has been interpreted 

under domestic law of Pakistan far more than a physical or animal life, rather includes many 

other rights in it including right to health, education, adequate food, basic facilities etc. 

However, since our research is confined to the extent of right to life during armed conflict, 

hence, the discussion is primarily based on physical life and other rights relevant thereto. 

Grave violations have been committed in Pakistan during on-going armed conflict 

which has been termed a war on terror by the state institutions. Among others, these 

violations include mass killings in air and drone strikes, extra judicial murders, 

disappearances and torture etc. These violations have been acknowledged by international 

bodies as well as national courts in various decisions and state institutions and authorities 

have been directed to take measures in this regard but so far no progress has been made for 

one reason or the other. The foremost reason of these violations is lack of interest and 

                                                           
543 Suo Motu Case No. 16 of 2011 and Constitutional petition No. 61 of 2011, titled Watan Party & another v 

Federation of Pakistan & others, decided on 06-10-2011. 
544 Mr. Justice Muhammad Nawaz Abbasi, “Domestic Application of International Human Rights Norms”, 

available at <http://www.supremecourt.gov.pk/ijc/Articles/1/1.pdf,> (last accessed on September 30, 2017). 

http://www.supremecourt.gov.pk/ijc/Articles/1/1.pdf
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willingness of state authorities and their own involvement which has become evident from 

past events. 

One of the remedies chosen by the victims of these violations was to seek remedy 

from courts, but contradictory verdicts announced in this regard and denial of any relief by 

the apex court, have left the victims helpless. Whereas, the principles enunciated in the 

Constitution itself and particularly pertaining to objectives resolution and fundamental rights, 

if rightly followed, can easily solve the matter in the best possible manner. 
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CONCLUSION AND RECOMMENDATIONS 

Right to life has been recognized and protected under HRL as well as IHL. Major instruments 

of HRL as well as IHL protect the right to life in one way or the other. The most important 

international instruments in HRL, which guarantee the protection of the right to life are 

UDHR and ICCPR. Article 3 of UDHR simply states that “everyone has the right to life”. 

Whereas, Article 6 provides more comprehensive protection of the right to life. Article 6(1) 

of ICCPR states that “Every human being has the inherent right to life. This right shall be 

protected by law. No one shall be arbitrarily deprived of his life”. Therefore, only ground for 

depriving a person from his right to life is the way which does not fall within the definition of 

the word “arbitrarily”. 

However, there is a problem with the above-said definition of the right to life 

provided in Article 6 of ICCPR and that is regarding the interpretation of the word arbitrarily. 

Still the word is having different interpretations according to different legal experts and 

ambiguity exists with regard to ascertaining the exact criteria in respect of protection of the 

right to life. At the time of drafting Article 6 of ICCPR, it was debated as to what is meant by 

the word ‘arbitrarily’. Some legal experts believed that it means ‘illegally’ while some others 

believed that it means ‘unjustly’. The controversy was not finally resolved in clear terms, 

however, one conclusion was drawn with regard to the protection of the right to life that the 

sates are not only duty bound to protect the life of its subjects from criminal acts rather it is 

also the duty of the state to ensure that the right to life is also protected from the acts of the 

states and no person is deprived of his life by the authorities of the state545. 

As discussed earlier, IHL is primarily based upon Four Geneva Conventions and their 

three Additional Protocols, two adopted in 1977 and the last one adopted in 2005. The 

primary purpose of IHL is to curtail the sufferings of war and to give protection during 
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hostilities and other conflicts to all those people who usually become victim despite of having 

right to be protected and in this regard IHL is based on its fundamental principles of 

distinction and proportionality. Various provisions of GCs and APs deal with the protection 

of the right to life and property. However, the protection available under IHL differs during 

IAC as compared to NIAC. In IAC, for instance, there are clear categories of people which 

can be targeted during combat operations. For instance, according to IHL applicable during 

IAC, civilians can only be targeted as long as they take a direct part in hostilities and not 

beyond that situation, while combatants in an IAC can be targeted irrespective of the fact that 

at the time of targeting they are taking a direct part in hostilities or not. However, in NIAC, 

there are no clear distinction and categories of people on the basis of which it could be 

ascertained that what kind of people can be targeted during NIAC. Moreover, the matter was 

debated in Expert Meeting on the right to life in armed conflicts and situations of occupation, 

Organised by The University Centre for International Humanitarian Law, on the point that as 

to whether there existed category of “combatants” in NIAC. Some experts were of the view 

that as long as status of civilians is admitted under IHL applicable on NIAC, hence, in the 

same manner presence of category of combatants in NIAC is also admitted and established. 

According to this view, in NIAC, usually three categories of people are present, including, 1), 

members of the armed forces, 2), rebel groups who are also called combatants, and 3), 

civilians. In support of their contention, they argued that Common Article 3 uses the term 

“parties to the conflict” and Article 1(1) of AP II, uses the words “dissident armed forces or 

other organized groups”, which necessarily imply that there existed another category in 

NIAC, called combatants. They have further contended that Article 13(3) of AP II lays down 

that “civilians shall enjoy the protection afforded by this Part, unless and for such time as 

they take a direct part in hostilities”, meaning thereby that as soon as they participate in 

hostilities they lose their identity as civilians and are converted into the category of 
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combatants. While the second group in that expert meeting was of the view that no such 

category of combatants existed in NIAC and all people will be called civilians unless and 

until they take a direct part in hostilities which also includes rebels and can be targeted in that 

situation546. Therefore, it can validly be concluded that IHL directly deals with the protection 

of the right to life of protected persons during armed conflict. However, it does not mean that 

in such like situation, application of HRL is ousted. 

 The leading theory among international law experts on the law of armed conflict 

remained that IHL serves as lex specialis while dealing with an armed conflict. The most 

reliable source in this regard was the judgment announced by the International Court of 

Justice (ICJ) in its “1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear 

Weapons”. However, in January 2005, the famous judgment on IHL of armed conflict in 

Chechnya was announced by the European Court of Human Rights (ECtHR) by applying 

Human Rights law in the situations of conflict sometimes by reconciling between IHL and 

HRL, sometimes by ignoring IHL and at times by applying the principles of HRL in complete 

disagreement to the provisions of IHL. Previously, it was generally considered that at the 

outbreak of hostilities, IHL serves as lex specialis, hence, when a state needed to use force 

against a group of people, the legality or otherwise of said attack and ascertaining the 

violation of the right to life of these people would be exclusively determined by applying the 

relevant principles of IHL and not on the touchstone of protection provided under HRL but 

the scheme was changed in the above-mentioned judgment. Hence, this time, by applying the 

exclusive and expressed principles of HRL, including those which contradicted the principles 

of IHL, set another example that HRL is also equally applicable in an armed conflict547. 
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The approach of ECtHR is much more clear than the ICJ, because the Court has 

clearly applied Article 2 of ECHR, thus bypassing all other laws including IHL. Although, 

ICJ in Nuclear Weapons and Palestinian Wall advisory opinion cases has clearly declared the 

IHL as lex specialis but according to the legal experts the same was to the extent of IAC and 

not NIAC. Because, according to these experts, law of internal armed conflict does not 

provide more detailed rules with regard to the protection of life during hostilities as compared 

to HRL. In this regard, the experts have referred the provisions of Common Article 3 and AP 

II and concluded that Common Article 3 is much more general and vague provision with 

regard to the protection of protected persons during NIAC. On the other hand, AP II contains 

only one provision in this regard, hence, law of internal armed conflict cannot be said to be 

more specific than HRL on the issue, hence, principle of lex specialis derogates lex generali, 

does not apply in the case of NIAC548. 

Therefore, it can validly be argued that both the branches of international law, namely 

IHL and HRL compete with regard to the protection of rights of people during an armed 

conflict. However, the standard of protection provided under both these branches of law is 

different. As far as, IHL is concerned, it is flexible with regard to the protection of the right to 

life during an armed conflict. Because flexible protection principle is applicable in IHL and it 

also permits and allows collateral damage occurred during an armed conflict in the shape of 

causalities of protected persons and innocent civilians with the only condition that such 

collateral damage is proportional and not excessive. On the other hand, HRL provides strict 

principle of protection and cares about the life and dignity of every single individual and any 

loss of life occurred in such situation is to be justified on individual basis549. 
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549 Criddle, Proportionality in Counterinsurgency: A Relational Theory. 
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The difference between these two branches of law is primarily based upon the fact 

that IHL primarily deals with the rights and obligations of the states except AP II wherein 

certain obligations have been imposed upon the groups and non-state actors, while HRL on 

the other hand, primarily deals with the rights and duties of individuals. Hence, under HRL, 

rights do not belong to the sovereign states rather they belong to individuals. The theory is 

based on the point that even at the times of war, though primarily states are bound to follow 

the principles of international law but during such war, human rights of individuals including 

the right to life is also violated, the protection of which is also the duty of states as well as 

other groups550. Therefore, application of HRL during war is also recognized because in one 

way or the other, both the branches i.e. IHL and HRL override each other. 

Another aspect with regard to the harmonization of these two branches is that IHL is 

applicable only in armed conflict, whereas HRL is applicable during an armed conflict as 

well as outside an armed conflict. HRL treaties including ICCPR and ICESCR are applicable 

in all times irrespective of the situation being an armed conflict and states are bound to 

protect the rights guaranteed under these treaties and conventions including the right to life 

without any discrimination on the basis of race, colour, region and religion. However, 

derogation or limitation of these rights is possible with the condition that such derogation or 

limitation has been allowed under such treaty or convention. One such example is mentioned 

above i.e. Article 2 and 15 (2) of ECHR, which restrict the scope of the right to life in case of 

violation of the same as a result of lawful acts of war. Thus, in the case of ECHR, 

harmonization between IHL and HRL took place in the same treaty i.e. ECHR. However, 

sometimes such harmonization becomes possible not within the same treaty rather by 

harmonizing two different provisions contained in two different international law instruments 

or treaties, being part of two different disciplines of international law. Such example can been 
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seen in Nuclear Weapons Advisory Opinion of ICJ, wherein upon the argument rendered by 

some states that the use of Nuclear Weapons violates the right to life as prescribed under 

Article 6 of ICCPR, the Court held that since Article 6 does not mention the use of Nuclear 

Weapons or such like war, hence, the limitation with regard to the right to life as mentioned 

in Article 6 by the use of word “arbitrarily” would be interpreted in light of the law 

applicable in armed conflict, which in Court’s opinion was IHL. The Court though 

considered IHL to be lex specilis, but the experts differed in their opinions as to what was 

meant by lex specialis. Some of the experts were of the view that the Court considered IHL as 

the only law applicable in an armed conflict on the basis of principle that the special 

provision overrides the general provision. However, certain other experts opined that the 

Court did not exclude the application of HRL during armed conflict as HRL is applicable in 

all times. They also referred to the General Comments 29 and 31 of Human Rights 

Committee, wherein it was specifically provided that HRL is applicable in an armed conflict 

and IHL does not replace the application of HRL. Later on, ICRC study on customary 

international law also concluded that HRL shall remain applicable during an armed conflict. 

However, this view has been criticized and objected to at times by various states and most of 

the times by Israel and USA. This is the reason that concrete rules with regard to the 

application of HRL are required to be framed and interpretation with regard to the term “lex 

specialis” is also required to be clarified for the protection of the right to life of human beings 

during armed conflict551. 

Islamic law clearly distinguishes between combatants and non-combatants. According 

to Sayyed Abu Al Aa_la Maudodi, in his book Al Jihad Fil Islam, during the pre-Islamic 

period of Arab, there was no distinction between combatants and non-combatants. Every 
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person of enemy nation was considered as enemy. Women, children, old people, sick, and 

wounded, no one was immune from this high handedness. Rather to degrade the enemy 

women was specific target during the war and a nation used to feel proud to take the honour 

of enemy women552. But when Islam came in the World, it prohibited all these evils prevalent 

in the society, and introduced new rules of war553. 

The Prophet (ملسو هيلع هللا ىلص) followed the rule which he himself laid down and after that his 

companions followed it faithfully. In the campaigns against Byzantines and Persia, the Arab 

commanders addressed their invitations to the enemies, inviting them first to accept Islam or 

to pay the tribute, before they launched their offensives554. 

Under Islamic law, detailed rules have been given for the regulations of its armed 

forces and their conduct during hostilities. Islam gives complete immunity to non combatants 

and only combatants are made subject to attack as it has been discussed in earlier works done 

by the learned Muslim Jurists. It has been mentioned in “Sharkh Al Siyar Al Kabir, by Imam 

Muhammad bin al Hasan al Shaybani” that: Women, children, insane persons, and old 

people should not be killed during war555. 

As far as domestic law is concerned, IHL, HRL, customary international law, 

international criminal law as well as domestic law of the state are simultaneously applicable 

during an armed conflict. The main instrument of IHL applicable during NIAC is AP II, 

however, since Pakistan is not party to AP II and is party to the four Geneva Conventions, 

hence, the applicable law during NIAC in Pakistan would be Common Article 3 and 

customary international law. With regard to application of HRL, Pakistan has ratified ICCPR 
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and CAT, but has not ratified many other human rights instruments. However, it is also 

contended that ratification of other human rights instruments has become immaterial because 

most of the human rights have been contained under customary international law and have 

attained the status of jus cogens, hence, their express recognition does not matter. Moreover, 

most of the human rights contained in major human rights instruments have also been 

incorporated under the Constitution of Pakistan 1973, in the form of fundamental rights556. 

With regard to protection and enforcement of the right to life during NIAC, same 

scheme of law becomes applicable.  As all the states including Pakistan are parties to the 

Four Geneva Conventions, hence, Common Article 3 becomes applicable. Common Article 3 

has also been described as “Convention in Miniature” and also called “Convention within the 

Convention” for the reason that it has embodied all the major principles for the protection of 

human rights in general and right to life in particular.  

Besides Common Article 3, customary international law is also applicable during 

NIAC, but the main problem is that as customary international law has not been codified, 

therefore, it is difficult to ascertain the content of applicable law. However, since the rules of 

jus cogens have binding force, hence, the basic objects or principles of IHL including 

necessity, humanity, distinction and proportionality are also binding and form part of 

customary international law which states that though in the modern ages, recourse to war or 

armed conflict cannot be denied but principle of necessity should be complied with before 

resorting to any armed conflict. Moreover, when such war or conflict is started, parties are 

not at liberty to adopt unlimited means and methods of warfare, rather it is mandatory to 

observe the principle of humanity. Protected persons including, civilians and hor da combat 

cannot be attacked or harmed which is compliance of the principle of distinction. However, 
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targeting civilians and civilian objects is not unlawful keeping in view the means and 

methods of modern warfare provided principle of proportionality is observed557. 

Application of Common Article 3 as well as customary international law does not 

preclude the application of domestic law for the protection of human rights in general and the 

right to life in particular. Therefore, these rights can be protected under domestic law if 

appropriate remedy is provided. In Pakistan, all the major human rights have been 

incorporated and protected under the Constitution of Pakistan in the shape of fundamental 

rights and Article 9 of the Constitution deals with the protection of the right to life. Thus, the 

primary protection with regard to the right to life has been provided by the Constitution of 

Pakistan. Besides Article 9 of the Constitution, the most important Article in the chapter of 

fundamental rights is Article 4 which gives protection of law as well as protection of life. 

Moreover, such protection is not limited to the citizens as is the case with some other 

fundamental rights, rather the same has been extended to every person for the time being 

within Pakistan. Hence, the foreigners for the time being in Pakistan also enjoy the protection 

guaranteed under Article 4 of the Constitution. Even no law can be promulgated which is 

inconsistent with the protection guaranteed under Article 4 as well as other Articles dealing 

with the protection of fundamental rights. Protection provided with regard to the right to life 

is inalienable. Though, under Article 232 of the Constitution, President is empowered to 

proclaim a state of emergency in pursuance of which fundamental rights specified in the 

order can be suspended temporarily but Article 233 requires that such order must be approved 

by a joint session of the Parliament. Therefore, proclamation of emergency is the only case 

where one cannot invoke the enforcement of his or her fundamental rights and in all other 

circumstances, state is under obligation to protect the fundamental rights of every one 

irrespective of religion, race, sex, citizenship and nationality.    

                                                           
557 Ibid. 
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Apart from the Constitution, several other laws are applicable with regard to the 

protection of the right to life which include Pakistan Penal Code 1860, Anti-Terrorism Act 

1997, Frontier Crimes Regulation 1901, Pakistan Army Act 1952 and newly enacted 

Protection of Pakistan Act 2014. Certain provisions of the above-mentioned domestic laws 

directly deal with the protection of the right to life, but certain others can be found 

inconsistent with the spirit of the Constitution as well as guarantees provided under Common 

Article 3 and customary international law. 

From the above-mentioned comparative analysis of IHL, HRL, Islamic law of war 

and domestic law of Pakistan, it becomes evident that clarity in respect of application of 

relevant law during armed conflict is required and differences if any between different 

branches of law, especially between IHL and HRL, exist which are required to be removed. 

Domestic law of Pakistan, though gives broader perspective in respect of the right to life, but 

application of the same during armed conflict lacks clarity and even courts in Pakistan have 

been seen reluctant to extend the application on the areas and people which are considered as 

conflict zones irrespective of the fact that the situation prevailing in those areas has been 

decaled to be a NIAC or not. Islamic law, though initially did not differentiate between the 

principles of IHL and HRL, but with the passage of time, Muslim jurists have deduced 

distinct rules especially with regard to the armed conflict and established that detailed and 

comprehensive rules have been prescribed in respect of the right to life of protected persons 

during armed conflict and incorporation of these rules of Islamic law in IHL as well as 

domestic law of Pakistan and enactment of specific laws on the basis of the same would serve 

an appropriate solution of the problem. 
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RECOMMENDATIONS:- 

Based upon the preceding discussion of the topic, following recommendations are being 

suggested which are likely to provide better protection of the right to life of protected persons 

during armed conflict:- 

1. In order to protect the right to life, uniform definition of the word “life” is required to 

be adopted which shall be applicable and incorporated in all the international law 

instruments and domestic laws. Though, broader perspective of life has already been 

given in various laws including the domestic law of Pakistan, but mostly said 

definition deals with the aspects of environment, health and social rights and 

situations of armed conflict have been ignored which include torture, violence, illegal 

detentions, enforced disappearances, inhuman and degrading treatment and 

punishment etc. So the right to life is required to be defined keeping in view the fact 

as to whether the same is limited to the extent of loss of physical life during armed 

conflict or includes all the acts affecting human life during armed conflict? 

2. Since, the study is based upon the right to life during armed conflict and it has already 

been discussed that at times loss of human life is justified under the law of armed 

conflict under certain circumstances, but the study also shows that circumstances 

under which such an important right can be neglected have not been enumerated 

under any of the international or national law instruments. Though, Article 6 of 

ICCPR prescribes the word “arbitrarily” as an exception to the right to life but 

different interpretations have been adopted in respect of defining the word which 

leads to ambiguity and unless and until said ambiguity is removed, right to life cannot 

be protected. 

3. Another ambiguity exists in respect of defining “protected persons”. Though, the term 

has been defined under Article 4 of GC 4, but the same is limited to the extent of 
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protected persons in the hands of opposite party or enemy state and does not cover all 

the aspects of protected persons during IAC as well as NIAC558. Other categories have 

not been defined, rather ambiguity exists with regard to defining combatants and non-

combatants during armed conflict and particularly during internal armed conflict. 

Apart from this, status of non-state actors, personnel of Para-military security 

companies and people using the tactics of asymmetric warfare including computer 

network attacks is not clear under the law of armed conflict and without clarifying the 

same, “protected persons” cannot be defined properly and accordingly their right to 

life cannot be protected.  

4. Another issue is involved with regard to defining the armed conflict. The definition of 

IAC is clear to some extent but the definition of NIAC is not as such clear in this 

regard559. Though, NIAC has been defined to certain extent in Common Article 3 as 

well as AP II560, but the definition provided under both the above-mentioned laws 

differs and universal definition of NIAC is required to be adopted for the protection of 

the right to life of protected persons during NIAC. 

5. The most important issue which was the core issue in this study was the issue of 

bridging the difference between IHL and HRL. As already discussed, the standard of 

protection provided under both these branches of law is different. As far as IHL is 

                                                           
558 Article 4(1) of GC 4, states that: “Persons protected by the Convention are those who, at a given moment and 

in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the 

conflict or Occupying Power of which they are not nationals”. 
559 The four Geneva Conventions define international armed conflict in the words that "International armed 

conflict that occurs between two or more state parties to the conventions". In addition to that, Article 1(4) of the 

1977 Additional Protocol I to the four Geneva Conventions extends this definition to “armed conflicts in which 

peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise 

of their right of self-determination. 
560 Article 1 of the 1977 Additional Protocol II to the four Geneva Conventions states that an internal conflict is 

a conflict between the “armed forces and dissident armed forces or other organized armed groups which, under 

responsible command, exercise such control over a part of its territory as to enable them to carry out sustained 

and concerted military operations and to implement this Protocol". Secondly, Common Article 3 of the four 

1949 Geneva Conventions applies to “armed conflicts not of an international character occurring in the territory 

of one of the High Contracting Parties”. From the above-mentioned definitions, it is clear that the definition 

provided in AP II is more specific and narrower than that provided in Common Article 3 of the Four Geneva 

Conventions. On the basis of the same, same definition as available under AP II can be adopted or more 

concrete definition can be framed. 
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concerned, it is flexible with regard to the protection of the right to life during an 

armed conflict, because flexible protection principle is applicable in IHL and it also 

permits and allows collateral damage occurred during an armed conflict in shape of 

causalities of protected persons and innocent civilians with the only condition that 

such collateral damage should be proportional and not excessive. On the other hand, 

HRL provides strict principle of protection and cares about the life and dignity of 

persons at individual level and any loss of life occurred in such situation is to be 

justified on individual basis. Normally, regional courts and tribunals have applied the 

principles of HRL and protected the right to life of individuals in the same manner. 

While on the other hand, international courts and tribunals have applied the principles 

of IHL treating the same as lex-specialis. This difference of application with regard to 

the right to life entails serious consequences with regard to the protection of the right 

to life. International law experts while acknowledging this difference between the 

protection of right life provided under two disciplines have also brought some theories 

with regard to reconciling between the two disciplines561. These theories have been 

mentioned in details in chapter 4 and the last theory seems to be the best but the main 

problem is that IHL deals with the rights of people in general. On the other hand, 

HRL though provides specific rules but the law of HRL does not provide detailed 

rules applicable during armed conflict as compared to IHL. Therefore, application of 

either of these branches during armed conflict cannot be ousted but in order to solve 

this problem specific rules of IHL are required to be framed for the protection of the 

                                                           
561 The first theory in this regard is that which was adopted ICJ which has treated IHL as lex specialis during 

armed conflict. The second one is derived from the United Nations Human Rights Committee which is also 

called “belt and suspenders” approach and provides that the norm which provides better protection, irrespective 

of the fact whether it is included in IHL or HRL, has to be applied. However, both the theories have been 

rejected by modern who have contended that both these branches of law shall remain applicable during armed 

conflict but in case of conflict all provisions shall remain applicable and said verdict has been repeated by the 

ICJ in DRC v. Uganda. 
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right to life of individuals, non-state actors and armed groups in harmony with the 

rules provided under HRL. 

6. Lastly, domestic law of Pakistan does not fulfil the criteria of protection of the right to 

life during armed conflict as compared to IHL and HRL. Although, Pakistan is party 

to the four Geneva Conventions and AP I but these instruments primarily deal with 

IAC except Common Article 3 which exclusively deals with NIAC but in a very 

precise manner. Therefore, irrespective of the fact as to whether Pakistan becomes 

party to AP II, relevant laws in respect of protection of the right to life during armed 

conflict are required to be promulgated so that the same become justiciable as is the 

case with fundamental rights so that courts in Pakistan should be able to protect the 

right to life of people during armed conflict at domestic level without any 

interference. 

7. Provisions of IHL and HRL pertaining to the protection of right to life are also 

required to be promulgated appropriately. The provisions already existing do not 

contain every aspect of protection of life and for the said purpose, all existing 

provisions are required to be kept in juxta-position, because various provisions bear 

several aspects which are neglected by others. For instance, Universal Islamic 

Declaration of Human Rights (UIDHR) contains the provisions in respect of sanctity 

of life not only in this world rather in the hereinafter. Cairo Declaration on Human 

Rights in Islam (CDHRI) also declares life a God-given gift and forbids every act by 

which such gift is taken away without a just cause.  All these aspects pertaining to the 

right to life are required to be incorporated in the provisions of national and 

international laws to make them ideal and suitable to protect this right of protected 

persons.            
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